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PlIEFACE 


This work is a natural sequence of the “ Annotated 
Constitution of the Australian Conunonwealth,” pub- 
lished by Quick and Garran on the eve of the establish- 
ment af the Commonwealth on, 1st January, 1901. 
The authors that work, which was designed to give 
a forecast of the possible operation of the new instrument 
of govesnment, were “ fully sensible of the difficulty 
of attempting to expound a Constitution before it 
had been the subject of practical working or judicial 
exposition.” 

No such difficulty has been experienced in the 
preparation of the present work. After eighteen years 
of practical legislation and judicial interpretation the 
Constitution, in all its essential features, is now an 
open book ; its powers and possibilities are revealed 
to the world as well as to the student, the lawyer, and 

the legislator. 

• 

This book embodies a comprehensive survey of 
all the statute laws of the Commonwealth, with special 
reference to such laws as have been judicially inter- 
preted by the High Court of Australia and by the 
Privy Council. It also reviews ^tate legislation so 
far as it involves constitutional issues or comes into 
comflict with Commonwealth laws. 

* The object is not merely to^ show the operation 
►of t^e Federal Constitufton and the dual systeffi ol 
Oovemmqnt which it established, but to preselht ^;h« 
leading features and pi^jnciples of ‘Commonwealti 
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le^slation parsed by a Parliament, which can justly 
claim to be the most democratic in the world. 

Since the beginning of the twefltie^i century no 
Parliament in any country has shown such activity 
and V)riginaUty in the passing of laws for the ^^ace, 
order and welfare of the people as the Parliament of 
United’ Australia. 

In the field of inter-state and external trade and 
commerce, laws have been passed for thfe prptection 
of the public against the operations of injurious trusts, 
combines and monopolies. In connection with inter- 
state and external navigation, there are laws for the 
protection of passengers and the shippers of goods 
against the negligence of shipping companies engaged 
in the carriage of passengers and goods. Seamen are 
guaranteed against unfair treatment in their marine 
employment, and are entitled to compensation in case 
of accident resulting in personal injuries. 

Hie conservation of the waters of the River 
Murray for navigation and irrigation purposes has 
been provided for by the joint co-operation of the 
Riverine States and the Commonwealth. 

The foundation of the Federal Capital has been 
laid, and a transcontinental railway connecting the 
eastern States with Western Australia has been built. 

In no part of the Commonwealth life and develop- 
ment has the plenitude of legislative powers been 
brought into such bold relief with such dramatic 
swiftness and impressiveness as in that of defence. ^ 

Several attempts have been made to amend' the 
Constitution, but all proposed alterations have.been^ 
r^boted by th^ people, who have remain^ loyal to 
tbdir original ideals of federation. lipon the return 
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of the Prime Minister, Mr. W- M. HuoitJiis, to Australia, 
hovever, a fresh campaign was initiated to introduce 
in a modifietl ferm constitutional amendments pre- 
viously rejected. A modified scheme of reform was 
introduced by him into the House of Representatives 
on Ist October, 1919 (see infra, page 944). The whole 
of the proposals were carried in both Houses of 
Parliament, and will be submitted. to the people by 

referendum in "December 1919. 

• 

The main grounds on which Mb. Hughes justified 
his proposalff in favor of increased Commonwealth 
powers were the necessity of dealing with “ industrial 
unrest,”* and the new’ evil known as “■ profiteering.” 

The case for enlarging the industrial power is no 
stronger now than it w’as in 1913 and in 1916. Indeed, 
the futility of further increasing the power of the 
Commonwealth Conciliation and Arbitration Court was 
shown by the desperate and prolonged strike of seamen 
in the middle of 1919, w’hen they refused to submit 
their grievances to the Arbitration Court, and plumped 
for direct action. 

In no country has the outcry against profiteering 
been greater than in England. In July 1919 a select 
committee was appointed to inquire into thf; causes 
of high prices, with a view to legislating against the 
evil. This, how’ever, did not satisfy the suffering 
people, who demanded immediate action to punish 
the profiteers, and standardize prices. 

• ^ The Government afterwards adopted a scheme 
to establish a net-wnrk of local tribunals throughout 
the country to deal with chwges qf profiteering. Each 
• tribunal was empowered to investigate complaints of 
excessive .profits arising in its district^ and to Impose 
substantial penalties. 
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• In the English Profiteering Act the principle of 
local control of prices has been adopted. The British 
Parliament, with its omnipotent powersi, found that 
the task of dictating uniform selling ;grices for the whole 
of Epgland would be almost superhuman, and the 
British Government decentralized itself by delegating 
the work to subordinate bodies organized throughout 
the length and breadth of the country. 

On 24th September 1919, a cablegram* rec^ved in 
Australia from London, stated that Mr. C. A. Mac- 
Curdy, Parliamentan," Secretary to the Ministry, of 
Food, had announced a new food selling order ^limiting 
the gross profits of retailers of fish, fruit and vegetables 
to 33^ per cent. The Minister stated that it "would be 
impossible to fix umform prices for the whole country. 

Controlled prices,” he said, “ must be flexible, and 
rapidly adjustable to meet sudden fluctuations in cost. 
Therefore the Government was empowering local 
committees to regulate retail prices in their own 
districts.” The new order commenced to o})erate in 
certain Midland areas on 29th September 1919. On 
26th^ September a cablegram received in Australia 
from Londoji announced that over 1,000 local tribunals 
or committees had been established under the English 
Profiteering Act, but that owing to public apathy they 
had little work to do. 

In Australia, the movement to deal with the evils 
of profiteering has* been started on lines quite the 
opposite of the English legislation. This movement^ 
which synchronized with the return of Mb. W. *M. 
Hughes to Australia, has assumed the form of a 
demand for increased Federal powers to enable,, the » 
Commonwealth Parliament and Government to grapple 
with the whole ‘question. Ip England the preventive 
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legislative measures is in the direction of decentrali^- 
* tion, whilst in Australia it appears that there is no 
hope to grapple jvith the mischief except in the direction 
of Commonwealth centralization and Commonwealth 
bureaucracy. 

Several of the Australian States, viz., Victoria, South 
Australia and Tasmania, had alregdy taken steps to 
regulate prices, or to penalize high profits on the sale of 
goods, Tliey were, however, moving slowly, not being 
convinced that the anomalies were so great in Australia 
as. elsewhere. 

Mb. Hughes has stepped in with the demand for 
increased Federal powers to enable the Commonwealth 
Parliament to do what the States could not, or would 
not, do. 

Under the Constitution as it stands at present, 
the Commonwealth Parliament has power to legislate 
with respect to trade and commerce “ with other 
countties and among the States.” Briefly expressed, 
this means that continental and external commerce 

is federalized, whilst intra-state commerce — thht is, 

• 

buj^ing and selling transactions which begin and end 
in a State — are subject exclusively to State laws. 
In other words, the paramount authority of the 
Commonwealth is applied only to matters of general 
Australian concern, in which the people of Australia 
have a community of interest ; * matters susceptible 

•of treatment on a uniform plan and subject to a uniform 

• 

regulation. 

« 

, The standardizatiofl of power is the basic principle 
on which* the legislative powers of the Commonwealth 
have been distributed in^the Federal Constitution. 
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• H(Kioe extwaal and intor-«tate commercw p<m«r8 
xmy be r<^arded as examples of standardized powers 
defining and limiting the Federal authority in trade 
mid eoiameroe to matters of national interest, reserving 
to the States local trade, commerce and transport. 

f 

In this distribution of power there are in relation 
to trtkde and commerce two distinct and separate 
sovereignties within the same territorial area, each 
of them restricted in its powers, and each •within its 
sphere of action as prescribed by the Constitution 
being independent of the other. “ Jn matters of foreign 
and inter-state commerce there are no States.” But 
if the proposed amendment of the Constitution be 
carried, omitting the words ” with other countries 
and among the States.” the power with respect to 
trade and commerce confined to State would be 
concurrently vested in the State and in the Common- 
wealth, so that an enactment of a State Parliament 
might be superseded by Commonwealth legislation. 

Under existing Commonwealth powers the evils 
of profiteering could be combated by the following 
alternative methods : — 

1. Taxation. 

2. Fixation. 

3. Acquisition. 

The taxing power of the Commonwealth would 
probably be the most effective and destructive instru- 
ment with which to combat profiteering. By taxation, v 
the Commonwealth Parliament could make it unprofit- 
able on the part of traders to exact excessive profits on 
the side of goods. Such promts oouM be ^promptly 
wz<Mted*^from the offenders by taxation, and thus 
confiscated and appMed to t^e public rovenue. We 
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hftve already had experience oSn^imilar lejg^lation.in 
th^ War Time Profits Act, under^Piricft' profits made 
during the war jn excess of a pre-war standard have 
been taxed to the extent of 50 per cent, and even up 
to 75 per cent, of the whole of such profits. That Act, 
remodelled and improved, might be applied for the 
purpose of suppressing the exaction of excessive prices 
in times of peace. 

Iipporters of goods from oversea countries, manu- 
facturers of goods made in Australia, middlemen 

4 

handling, and retailers finally selling such goods, could 
be tax^d on the profits made by them in excess of a 
certain amount in every deal and in every remove or 
change of ownership up to the consumer and user. 

The tendency* of constitutional decisions in the 
United States is to hold that the inter-state and 
external commerce power includes the power of 
Congress to regulate freights for the carriage of goods, 
and that commerce includes sale and sale necessarily 
includes prices and profits {infra, page 312). It has 
been even held that the commerce power covers 
^ployers’ liability legislation {infra, page 287). *Most 
of these decisions have been recognized by the High 
Court of Australia. 

It is an incontestible proposition of Federal law 
that inter-state and external commerce embraces all 
matters, the effect of which upon •trade and commerce 
ds “ direct, substantial and proximate ” (page 297). 
ll; is wide and strong enough to prohibit unreasonable 
terms and conditions, which exercise a restraint upon 
• or pperate as an obstruction to trade and comnieTce. 
Excessive and unreasonable prices would, it -is •sub- 
mitted, come* within such restraints and obstructions. 
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lildeed, an existing law of the CJommonwealth {infra 
page 273) prohibits unreasonable restraints of trade 
to the detriment of the public. 

It is an axiom of constitutional law that within 
the sphere of inter-state and external trade there are 
no States, and therefore it may be assumed that 
authority to determine what are fair and reasonable 
prices on the sale of goods within that exclusive Federal 
sphere is within the competency of tlie Pariiament of 
the Commonwealth. That power being established, 
mcidental and implied power of the (Constitution (section 
51 ( XXXIX.) ) copies to the assistance of the direct 
power and enables the Parliament to pass penal laws 
for the enforcement of any commerce law : Stemp v. 
Aiistralian Glafift Manufacturing Co. Ltd., (1917) 23 
C.L.R., 266 ; Waterside Workers' F»clera4ion v. ,7. W. 
Alexander a- ('o. Ltd., (1918) 25 C’.L.H., 434. 

With reference to goods made or produced in 
Australia such as bread, butter, meat, coal, sugar, 
soap, boots and shoes, the Commonwealth, it is sub- 
mitted, could by proper price-controllers, fix standard 
selling prices of any such goods, based on their cost of 
production, witii a fair percentage of turnover profit 
added, and it could, if deemed necessary, provide that 
if such goods were afterwards sold for inter-state trade 
at prices in excess of such standard prices so fixed, they 
should be followed, and the vendors rendered liable 
to a penalt\'^ equivalent to the excess profit, thus 
forfeiting the excess profit to the (Jommonwealth, 
Treasury. 

regards goods ipiported into the Ckimmonwealth 
from other countries, if deemed necessary, the Common- 
wesdtJh, ‘it is subjnitted, could through proper price- 
controllers, fix the standard soling prices of such goods. 
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based on their values landed in Australia with a iair 
percentage of profit added and if such goods were 
afterwards sold at prices in excess of such standard 
selling prices they could be followed and the vendors 
rendered liable to a penalty equivalent to such .excess, 
thus forfeiting such excess profits to the Commonwealth 
Treasu^3^ 

Tlie difficulties of standardization and variation 
would be* very great, but such difficulties would be 
encountered in any scheme, Commonwealth or State, 
for the fixation of prices, as the price-fixers under the 
War Precautions Act can vividly testify. The price 
of the .same article, saj' a loaf of bread, might vsLTy 
in different localities owing to differences in the wages 
of bakers and carters : in the areas and cost of dis- 
tribution ; in the rent of premises ; in the costs of 
living : and the hours of labor. 

A prolific cause ol the inflation of prices, wholesale 
and retail, in Australia, is the extraordinary amount 
of speculation that takes place in the sale and re-sale 
of goods whilst they are in transitu on the high seas 
after leaving the exporting country. It is a notorious 
'fact that large consignments of goods are frequently 
sold whilst they are on the high seas at prices amounting 
to 15 and 20 per cent, in advance of the free on 
board ” or invoice values. Such goods, when they 
arrive in Australia, have thus acquired an artificial 
value far in excess of the real vulue on which import 
• duty is recpiired to be paid. In order to discourage 
lihis gambling and consequent inflation of prices, the 
chstoms department ought to ascertain whether there 
h^s been any change iif the ownership of goods between 
the country of origin and their arrival in Australia 
and where 'advisable the CoUectof should exercise 
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his |K>wer of seizure, acquisition and sale under ^e 
Customs Act, section 161. 

The Commonwealth could, by appAspriate legisla- 
tion, also assert its right, in special oases where false 
invoices or false declarations of value or violation of 
law are suspected, to acquire the property in goods, 
the subject of external or inter-state trade, on just 
t^rms to be decided by a court of competent jurisdiction. 
The Government could afterwards re-sell such goods 
to the public at prices' sufficient to cover the cost of 
acquisition and the expenses of distribution. A pre- 
cedent for this drastic remedy is to be found in the 
Commonwealth I^nd Tax Assessment Act, s'ection 
48; Constitution, sec. 51 (i.) “Commerce"; 51 (ii.) 

“ Taxation ” ; 51 (xxxi.) ‘‘ Acquisition of Property." 

The selling prices of goods made, produced and 
consumed within a State (trade beginning and ending 
in a State) might well be left to the State Parliaments 
to deal with in the exercise of tlieir reserv'ed powers. 
If the States refuse to exercise such powers, when 
required, they will admit their own inefficiency ; they 
will stend .self condemned in the forum of public 
opinion, and their autonomous existence will be 
endangered. 

Such are some of the latent powers of the (Common- 
wealth which might well be resorted to in order to 
rectify the grievances complained of before proceeding 
to amend, and possiMy to mutilate the Federal Con- 
stitution under which we live. Yet it is considered . 
that these powers, as yet unused and untested, are noi 
wide enough. Nothing will satisfy the Federal 
authorities, as at present constituted, less than tj^e 
complfte federalization of the trade and commerce 
power. 
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The Profiteering Act in England has result^ in 
the decentralization of authority, and in the differentia- 
tion of selling^rates rather than the centralization of 
authority and the uniformity of selling rates. 


The 1,000 local committees called into existence 

• Y ^ ^ 

in England might well be represented in Australia by 
the State Governments and the municipalities, which 
would be able to undertake the ‘price-fixing business 
in different localities and the prosecution of profiteers 
mor^ effectually than any Commonwealth Commission 
could do. 


Tlie utilization of exi.sting machinery and agencies 
of government in the shape of the States and the 
municipalities does not present such an attractive 
programme as a scheme to “ dish the Whigs ” and 
amend the instrument of government. 

With the return of normal competition, and the 
free play of the forces of supply and demand, the 
profiteering sensation will pass away, but if the Con- 
stitution be amended in the direction sought, it may 
remain on the Statute book to be used hereafter by 
other political parties when they come into ^power, 

• and it may be used for some unexpected purpose. 

It 18 probable that in the years to come, trade and 
commerce may receive a wider interpretation than 
“ the buying, selling and transportation of goods.” 
There is a tendency in the United States to hold that 
commerce includes manufacture and production for 
, the purpose of trade, such as agriculture, stock raising, 
•and mining, etc., so that a contract directly affecting 
manufacture and production for the purposes exclus- 
ively of inter-state dr external commerce might fall 
within S. Federal law regulating selling prices^ Tliis 
possible result has been foreseen ind forecast^ in a 
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judgment of the Supreme Court in one of the sugar 
trust oases cited by Mb. P. M. Glynn, K.C., M.P., m 
his informative pamphlet on “ The Fejderal Constitu- 
tion ” : In re Green and United SttUes v. Knight 
Co., Federal Anti- Trust Decisions, *Vol. I., pp. 55, 
379 and 391. 
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B«p<»rts, of which 25 ms^nifioent vohunes have been 
published, containing the judgments of the High Court 
of Australia in all the great oases, which have come 
before that tribunal since its establishment. Th^ 
reports in themselves constitute a veritable library as 
well as a treasury of legal knowledge and information, 
without access to which these commentaries could not 
have been written. 

The useful index attached to the official print 
of the Constitution has been used as the framework 
and model of the exhaustive index to be found at the 
end of this volume, covering, it is believed, all the 
subjects and matters herein dealt with. 

.JOHN QUICK. 

Bendigo, 

10th October, 1919. 
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THE COMMONWEALTH OF AUSTRALIA. 

E.stablished 1st January 1901 


SOVEREIGNS. 

HER MAJESTY QUEEN VICTORIA. 
Died 22iKi Januarj% 1901. 

HIS MAJESTY KING EDWARD VII. 
Died 6th May, 1910 

HIS MAJESTY KING GEORGE V. 
Proclaimed 9th May, 1910 



[xviii.] 


GOVERNORS-GENERAL. 


Rt. Hon. EARL OF HOPETOUN (afterwards MARQUIS OF 
LINLITHGOW), PC., K.T , G.C.M.G., G.C.V.O;. Sworn 
1st January, 1901 , recalled 9th May, 1902 , left Melbourne 
2nd July, 1902 

Rt Hon. HALLAM BARON TENNYSON, G.C.M.G. (Acting 
Governor-General). Sworn I7th July, 1902 

Rt. Hon. HALLAM BARON TENNYSON, C C M O (Governor- 
General). Sworn 9th .Januarj'. 190, ‘k rei alh'd 2l8t January, 
1904 


Rt Hon. HENRY STAFFOKO BARON NORTHCOTE, P.C . 
GC.M.G, G.C.I.E., CB Sworn 21.st .lanuarv, 1904, 
recalled 8th .September. 1908 


Rt. Hon WILLIAM HUMBLE EARL OF Dl'DLEY, P.C . 
* G.C.M.G. G.CV.O., Etc. Sworn 9fh September, IIKW , 
recalled 31st July, 1911. 

Rt. Hon. THOMAS BARON DENMAN, P.C., G.C.M.G., K.C.V.O. 
Sworn Slst July, 1911. 

Rt. Hon. SIR RONALD CRAUFURD MUNRO-FERGUSON, 
P.C., G.C.M.G. ^wom 18th May, 1914. 



COMMONWEALTH PARLIAMENTS. 

1901 TO 1919. 


First Parliament . 
Second Parliament 
Third Parliament 
Fourth Parliament 
Fifth Parliament 
Sixth Parb ament 
Seventh Parbament 


Date of Opening. 

29th April, 1901 . 

• 

2nd March, 1904 
20th February, 1907 
ls< July, 1910 
9th July, 1913 
8th October 1914 
14th .Tune, 1917 


Date o{ Dissolution. 

t 

I 23rd Xovember, 1903 

I 

i 12th October, 1906 
I 19th February, 1910 
' 23rd Apnl, 1913 
l*27th June, 1914 
' 26th March. 1917 


* On this occasion, the Governor-General (Sir It Munro-Ferguson), acting 
on the advice of the Ministry, under section 67 of the Constitution, granted 
a dissolution of both the Senate and the House of Representatives, this being 
the first simultaneous dissolution of both Houses. 



XX. COMMONWEALTH PARLIAMENTS. 

KESPONSIBLE GOVERNMENTS. 


BARTON ADMINISTRATION, Ist January. 1901, to 23rd 
September, 1903. 

FIRST DEAKIN ADMINISTRATION, 23rd September, 1903, to 
26th April, 1904. 

A 

WATSON ADMINISTRATION, 26th April to 17th August, 1904 

REID-McLEAN ADMINISTRATION, 17th August, RK»4, ‘o 4th 
July, 19(to.. 

SECOND DEAKIN ADMINISTRATION, 4lh July. 1905, to 12th 
Noveinbei, 190H 

FIRST FISHER ADMINISTRATION, i2th November, 1908, to 
2nd June, 1909 

THIRD DEAKIN ADMINISTRATION. 2nd June 1909, to 29th 
April 1910 

SECOND FISHER ADMINISTRATION 2!tth April, 1910. to 20th 
June, 1913 

COOK ADMINISTRATION, 20fh June, 1913 to ]7lh Sepleninei, 
1914 

THIRD FISHER ADMINISTRATION, 17th Septerubei. 1914. to 
27th October, 1915. 

FIRST HUGHES ADMINISTRATION, from 27th Octobei. 1915, 
to 14th November, 1916 

SECOND HUGHKS ADMINISTRATION, from 14th November, 
1916, to 17th February, 1917 

AUSTRALIAN NATIONAL WAR (HUGHF^) GOVERNMENT, 
from 17th February, 1917. 



COMMONWEALTH. MINISTERS. xxi. 


MINISTERS OF STATE. 

From 1 st Janitarv, 1901 , to Octobbr, 1919 , 


Home and Teekitories 

(PreviouH to 14/11/16 known ati External Affairs ) 


Name 

' i^om 1 

i 

To 

• 

§Rt Hon Barton, P.C , K C * 

^ 1/1/01 

23/9/03 

Hon A Deakin* 

' 23/9/03 

26/4/04 

Hon W M Hughes 

26/4/04 

17/8/04 

Rt Hon G H Reid, P.C , K C ** 

17/8/04 

‘ 4/7/ 0.5 

Hon. A Deakin* 

4/*/0i) J 

! 12/11/08 

Hon. E li Batchelor 

12/11/08 

2/6/09 

29/4/10 

Hon L E. Groom 

2/6/09 

Hon. E L Batchki-or 

29/4/10 : 

t8/ 10/11 

Hon .1 Thomas 

' 14/10/11 

20/.5/13 

Hon P. McM Glynn, K.C .. 

20/.')/ 13 

17/9/14 

Hon .1 A Arthur • 

17/9/14 

1i9/12/14 

Hon Hugh Mahon 

14/12/14 

14/11/16 

Hon F W Bamfori) 

14/11/16 

17/2 ''17 

Hon P McM Glynn, K C . 

17/2/17 



• I 



Attorn ey-G eneral 



• 

Name. 

1 _ 

From j 

To , 

Hon 

A Deakin . . , 

1 1 01 ' 

23/9/03 

Hon 

J G Drake 

23/9/03 1 

26/4/04 

Hon 

H B. Higgins, K C 

26/4/04 ; 

17/'8/04 


Hon. Sir J H .Symon. K C M.G , K C ' 17/8/04 ' 4/7 /0.“) 

Hon. I A Isaacs . 4/7/05 1 11/10/06 

Hon. L E Groom . , 11/10/06 I 12/11/08 

Hon W M Hughes . . j 12.11/08 j 2/6, 00 

Hon P McM Glynn . .. | 2/6/00 | 20/4/10 

Ho* W M Hughes . 29/4/10 20/5/13 

Hon* W H Irvine. K C |i || .. j 20/5/13 17/9/14 

Hon.^W. M Hughes* .. .. 17/9/14 !i 

— T ■ ■ ‘ 

• • I^imo Minislor ji Afterwards the Rt. Hon Sir F, Barton, P C , 

GC.M.cT, elc. l*'/Utorward8 the Rt. Hon. W M. Huglxe^, P.C. *•' Prime 
Munster, afterwards the Rt Hon Sir G. H. Reid, P.C , K C M G G C.sj.G. 
II Died while holdmg ojSce i) Still in office H || Afterwanls the Hon. SirVvi 
H Tnnne, K C M.G., K C. 



COMMONWEALTH MINISTERS. 


xxii. 


MpiieTERS OF State — continued. 

Works akd Railways. 

(PrevioJis to 14/11/16 knoiiax as Hojne Affairs.) 


Name 


From 

To 

r 

Hon. Sir W- J Lyke. K.C.M.G. 
Rt. Hon Sir J. Fcrkest. P.C , 

” 

1/1/01 

7/8/03 

G.C M.G.*** 


7/8/03 

26/4/04 

Hon. E L. Batchelor 


26/4/04 

17/8/04 

Hon. D Thomfson 

. . 

17/8/04 

4/7/0.5 

Hon. L E Groom . 

.. 

4/7/0.-) 

: 1/10/06 

tHon. T T. Ewing 


11/10/06 

23/1/07 

Hon. J. H. Keating 

. . 

23/1/07 

12/11/08 

Hon. H Mahon 

.. 

12/11/08 

2/6/00 

Hon. G W Fuij.er 


2/6/00 

20/4/10 

Hon. K. O'Malley 


20/4/10 

20/5/13 

Hon. Joseph Cook* §§ 

. 

20/.-)/ 1 3 

Vll'AjU 

Hon ^\^ 0 Abchibai.d 


17/0/14 

27/10/1.5 

27/10/15 

Hon. K O’Malley 


14/11/16 

Hon P, J Lynch . . 


14/11/16 

17/2/17 

Hon. \V. A Watt . 


• 17/2/17 

27/3/18 

Hon L E Groom . . 

• . 

27/3/18 

II 


j 


PoSTMASTEB-G EH ERAL 


Name. 

j From 

To 

1 

Rt Hon. Sir John Forrest, P.C 

G.C MG*** 

1/1/01 

17/1/01 

Hon .1. G. Drake 

. ' 5/2/01 

7/8/03 

Hon. Sir P O. Fysh, K C M.G. 

.. , 7/8/03 

26/4/04 

Hon. H Mahon 

. . , 26/4/04 

17/8/04 

Hon. S Smith 

.. ' 17/8/04 

4/7/05 

29/7/07 

Hon. A Chapman . 

. 1 4/7 /0.5 

Hon S Mauger 

29/7/07 

12/11/08 

Hon, J Thomas 

.. ! 12/11/08 

2/6/09 

Hon Sir John Quick, K B , LLD. 

2/6/09 

29/4/10 

Hon J. Thomas 

29/4/10 

14/10/n 

Hon C. E Frazer 

.. , 14/10/11 

20/.5/13 

Hon Agar Wynne 

. . j 20/5/13 

17/9/14 

Hon W. G Spence 

. . ! 17/9/14 

27/10/15 

Hon. ’V\\ W’eb.ster 

. . 1 27/10/15 

II 

< 

*** Afterwards Lord Forrest of Bunbury. 

’ V 

• Prime Minister 

§§ Afterwerds 

the Bt, Hon. Sir .J. Cook, P C., O.C.M.O. 
Ewing, K.C.M.G. 11 Still in office. 

tAfterwan's the Hon. Sir T. T. 



COMMONWEALTH MINKTERS. xxui. 


Ministebs of State — continued. 

Trade asd Customs. 


Name. 

• 

From 

To 

• ' 

Rt. Hon C. C. K 1 NG.ST 0 N, P.C., K.C. . - 

1/1/01 

24/7/03 

Hon. Sir W. J Lyne. K.C.M.G. 

7/8/03 

26/4/04 

Hon A. Fisher ' 

26/4/04 

17/8/04 

Hon. A McLean . . . - . ' 

.17/8/04 

4/7/05 

Hon Sir W J Lyne, K.C.M.G 

4/7/05 

29/7/07 

Hon A Chapman . . . . J 

29/7/07 

12/11/08 

Hon F Cl. Tudor 

12/11/08 

2/6/09 

Hon Sir R W. Best K.C M G ! 

2/6/09 

29/4/10 

Hon. F G. Tudor . . . . | 

29/4/10 

20/5/13 

Hon' L E Groom . . . i 

20/5/13 

17/9/14 

Hon F G Tudor . . . ! 

17^9/14 

14/9/16 

Rt. Hon Wm Hughes, PC. . 1 

29/9/16 

14/11/16 

Hon W 0 Archibald . . ; 

14/11/16 

17/2/17 

Hon J, A Jensen . . . . I 

17/2/17 

13/12/18 

Hon. W M Greene . . . . j 

3/1/19 



Treasurer 


Name 


Bt Hon Sii G Turker, P C , K C M G 
Hon .7 C Wathox" 

Bt. Hon Sir G Turner, PC KC.MG 
Ut Hon SirJ Forrest, P C.. G C M G *** 
Hon Sir W J Lyne, K.C M G 
Hon A Fisher* 

Rt Hon Sir J Forrest, P.C , 
GCMG*** 

Rt. Hon A Fisher, 7’ C * , 

Rt Hon Sir J Forrest, P C , 

G C M,G *** 

Rt Hon A Fisher PC* 

Hon. W G Htoos . 

Hon A POYNTON 
Rt Hon Sir ,1 Forrest, P.C , 
t} C M.G *** 

Hon. W A Watt 


Afterwards the Rt. Hoa A, Fishei, P.C. 
wards Lord Forrest^of Bun bury. || StiU in offic 


From 1 

t 

To 

1/1/01 1 

26/4/04 

26/4/04 1 

17/8/04 

17/8/04 

4/7/05 

4/7 /05 

29/7/07 

29/7/07 

12/11/08 

12/11/08 

2/6/oa 

2/6/09 

29,4/10 

29/4/10 

20/5 13 

, 20/5/13 

17/9/14 

17/9/14 

27/10/15 

27/10/15 

27/10/16 

24/11/16 

17/2/17 

17/2/17 

27/3/18 

27/3/18 

11 

* Prune Minister. After. 
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COMMONWEALTH MINIOTERS 


Mwistees of State — continued . 

Defence. 


9 


Name. | 

From 

To 

Hon Sir J R Dickson, K C.M.G. . ^ 
Rt. Hon. Sir J Forhest, P.C , 

1 1/1/01 

1 

1 Hio/i/oi 

G.C.M.G.*** 

i 17/1/01 

; 7/8/03 

Hon J. G. Drake 

7/8/03 

i 23/0/03 

Hon. A. Chapman . 

23/0/03 
' 26/4/04, 

26/4/04 

Hon A Dawson 

1 17/8/04 

Hon J. W. xMcCay ftt 

1 17/8/04 

i . 4/7/05 

Hon. T. Playkord 

! 4/7/'0.'> 

j 23/1/07 

Hon. Sir T T. Ewing, K C.M G. 

: 23/ 1 /07 

12/11/08 

Hon. G F Pearce 

1 12,11/08 

2/fr/OO 

Hon. J. Cook §§ . 

; 2^6/00 

20/4/10 

Hon. G. F. Pearce 

1 20/4/10 

20/5/13 

Hon E. D. Millen 

, 20/. J, 13 

17 ''0/14 

Hon. G F Pearce 

17 0/14 

|l 


I 


Vice-Presidknt ok the Exe( KTivi: (’orstri. 


Name 

From 

To 

Hon R E O'Connor, K C 

1 

M 'Ol ; 

23 0;fi3 

Hon T Playkord 

23 0 03 

26/4/04 

Hon. G McGregor 

26 4/04 i 

17/8/'04 

Hon. J G Drake 

17 8/04 1 

4/7, 05 

Hon. T T EwfNG f 

4/7 05 

11 10/06 

Hon J H Keating 

11/10/06 1 

10/2/07 

Hon. Sir R W Be.st, K C M G 

10 '2, 07 ' 

12 11/08 

Hon G McGregor 

12/11 08 1 

2/6/00 

Hon E. D Mili.en 

, 2 6/00 

20/4,' 10 

Hon. G. McGregor 

20/4/10 

20/5/13 

H<mi. J H McColl 

20 A')/ 13 

17 0 14 

Hon A. Gardiner 

17/0/14 

27/11 G6 

Htai. W. G. Spence 

1 27/11/16 

17/2/17 

Hon E. D. Mtlxen 

1 17/2/17 

16/11/17, 

Hcmi L E Groom . . 

1 16/11/17 

27/3/18 

Hon E. J Rcssell 

27/3/18 

ii 


I 


••• Afterwards Lord Forrest of Bunbury. ftt Afterwards the Hon. Hir 
J. W. McCay, K.C.M O. !iS Afterwards the Rt Hon. Sir J. Cook, C.C.. 
Q.C.M.G. t Afterwards the Hon Sir T T Ewing, K C M U. Died whdo 
hoidmgaoffice. !| Htdl in office. 



COMMONWEALTH MINISTERS. 


Ministers of State — coruinued 

Without Portfolio. 

NamB. From To 



Hon X *E Lewis J 

Hon Sir P O Fysh, K.C M G. 

Hon. J. H Keating 

Hon. S Mauger 

Hon. J. H Cook 

Hon J. Hutchison 

Hon A. DeakiS* 

Col Hon J F C. Foxton.C.MG 
Ron E Findley . . 

Hon C R Frazer 
Hon E A. Roberts 
Hon ,T S Clemons 
Hon W H Kelly 
Hon H Mahon 
Hon J A .Jensen 
Hon E .1 III ssELL 
Hon W H Laird Smith 
Hon L E Groom . 

Hon A POYNTON . . 

Hon G H Wi.se 
Hon W M Greene 
Hon Jl B Orchard 


1/1/01 23/4/01 

23/4/01 I 7/8/03 

.O/T/O.") i 11/10/06 

11/1(5/06 I 20/7/07 

28/1/08 i 12/11/08 

12/11/08 2/6/09 

2/6/00 29/4/10 

2/6/00 1 29/4/10 

20/4/10 2047/13 

29 '4/10 ' 14/10/11 

2.3.10 11 20/5/13 

20/5.13, 17/9/14 

20, .7/ 13 1 17 9/14 

1" 0/14 14/12/14 

17 0,14 ' 12/7/1.7 

JT.'0, 14 27/3/18 

14 11/16 ' 17/2/17 

IT 2/17 16/11/17 

26,3 18 !, 

26 3/18 jj 

26 '3/18 !j 

26 3/18 , II 

I 


The Xavy 


yauio 


From 


To 


Hon. J A Jen.sen 
Right Hon .1 Cook, PC 


12.7.1,7 17,2/17 

17 2 '17 '1 


Hi I’VTKIATION 


Name 


Fu 


To 


^on E D Millen 


28 0 17 


» Afterwards the Hon Sir N. E. Lewis, K.C M.G. * (-rime Minister 
§§ Afterwards tlie Rt. ^on. Sir J. Cook, I* C.. tJ.C.M.G. T htill in office 
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THE HIGH COURT OF AUSTRALIA. 


CONSTITUTION. 

THE RIGHT HONOURABLE SIR SAMUEL WALKER 
GRIFFITH. P.C, GC.M.G., CHIEF JUSTICE 

C 

CommisHioned oth October 1903 
Retired 17th October, 1919 

THE HONOURABLE ADRIAN KNOX, C.M.G . K.C , CHIEF 

JUSTICE 

Oommiaaioned 18th October, 1919. 

THE RIGHT HONOURABLE SIR EDMUND BAR'I'OX, 
PC, GC.MG 

C'ommi.ssioned 5th October 1903 

THE HONOURABLE RICHARD EDWARD O’CONNOR 
Commissioned 5th October 1903 
Died 18th November, 1912 

THE HONOURABLE ISAAC ALFRED ISAACS 
Commissioned 12th Octolier 19(M> 

THE HONOURABLE HENRY BOl’RNES HIGGINS 
Commissioned 13th October 19()() 


THE HONOURABLE FRANK GAVAN DUFFY. 
Commissioned 11th February 1912 

THE HONOURABLE CHARLES POWERS 
Commissioned 5th March 1913 

t- 

THE HONOURABLE GEORGE EDWARD" RICH. 
’Commissioned 6th April 1913' 



[xxvii ] 


C0NSPJ5CT(JS OF CONTENTS. 


PAOB. 

PrEFAO^ . . . - . - - - • .III 

AOKNOWLEDOHB.VTfl . . . . XJV 

Sovereigns . . ... xvii 

GovERNORS-CiENERAt. .* . . XVUI 

Commonwealth Parliaments . . . xix 

« 

Bbsfonsiple Governments xx 

Ministers of State . . . xxi 

Hioh Court of Australia , . xxv i 

CONSPEOTUS OF CONTENTS XXVll 

INTRODUCTION 


Chapter 1 -HISTORICAL SURVEY. 

Inauguration of the Commonwealth . . . 1 

Federation and its accompUahments . . . . 10 

Unfolding the Constitution . . 12 

Chapter II.— LEGISLATION 
Oroanic Legislation 


Organization of the Executive . . . . . . . . 24 

Orgamzation of the Legislature . . 27 

Organization of the Judicial j .. .. .. 29 

Gener.al Legislation. 

For the peace, order and good Government of the Commonwealth . . 30 

Legislation Respecitng Finance. 

Taxing and siiciuling powers . . . . 43 


Chapter HI. -JUDICIAL INTERPRETATION OF THE 
CONSTITUTION 

Rubrus oi Constitutional Cases. 

Commonwealth powers and immunities , . 66 

State powers and immunities .. . 72 

Commonwealth laws declared invalid . 77 

Leading cases reviewed . 79 

'Fhe Rule in D’Emden v Pedder . . 85 

.■\ (jpmmon law of the Commonwealth . . . . . 89 

Onmmal law of the Commonwealth , . . . 92 

Ex jmst facto Laws of the Commonwealth . . . . . 95 

The Powers iRter-se of the Commonwealth and the Statee . . 97 

Federal Constitutions compared , . . , 99 

American and Canadian Cases . . . . * . . , . 99 



xxviii. CONSPECTUS OF CONTENTS. 

Ths: CoNSTTnmoN Akhotated Section by Section — 

OUTLINES OF THE CONSTITUTION. 

PAOK. 


Preamble . , 115 

Cl. 1. Short title . . .. . ..122 

Cl. 2. Act to extend the Queen’s suoceesors . . . . 123 

Cl. 3 Proclamation of Commonwealth . 123 

Cl. 4. Commencement of Act . . . 127 

Cl. 5. Operation of the Constitution and laws 1 57 

Cl 6. Definitions ^ . . 214 

Cl 7. Repeal of Feiloral Council Act . 218 

Cl. 8 Application of Colonial Boundaries Act 219 

Cl. 9. Constitution . . ' 219 


CiiAi'TKB 1— THE PARLIAMENT. 
Part 1.— OcNKRAi. 


Sec 1. Legislative Power 220 

Sec. 2. Oovemor-Ueneral . 220 

Sec 3 Salary of Oovenioi -General 230 

Sec. 4 Provisions relating to Oovemor-Oeneial 2.(0 

Sec 5 Se8»ion.s of Parbament Prorogation and Dissolution 231 

Sec. 6. Yearly session of Parliament 237 

Part If —The Senate 

See. 7 The Senate . 237 

Sec. 8 Qualification of electors 240 

Sec. 9 Method of election of Senators 240 

Sec. 10 .\pphcution of State laws 242 

Sec. 1 1 Failure to choose senators 242 

Sec. 12. lasuc of writs 243 

Sec. 13 Rotation of senators . 243 

See. 14. Further jirovision for rotation 214 

Sec. 15 Casual vacancies 245 

Sec. 16. Qualifications senator 249 

Sec. 17 Election of President 2.50 

Sec. 18 Absence of President 250 

Sec. 19. Resignation of senator . 250 

See 20 Vacancy by absence 250 

Sec. 21. Vacancy to be notified ... 2.50 

Sec 22. Quorum 251 

Sec 23. Voting in Senate . 2.51 

Part HI - -The House of Hepkesentativeb. 

See. 24. Constitution of House of Representatives . . . 25 1 

See 26 Provision as to races disqualified from voting 253 

Sec. 26 Representatives m first Parliament . . 254 

Sec. 27. Alteration of number of members <• . . 256 

Sac. 28.‘ Duration of House of Representatives . . . 265 

See. 20. Electoral divisibns . . . . . . 255 



CONSPECTUS OF CONTENTS. xrix. . 

PAOE. 


Sec. 30. Qualification of electors. . ... 266 

Sec. 31. Application of State laws . • . < • • 257 

Sec. 32. Writs for genewil election . . . . • 269 

Sec. 33 Writs for vacancies . . . ■ ■ 259 

Sec 34- Qualifications of Kiembers ■ 259 

Sec 35^ Election of Speaker . ' 269 

Sec. 36 Absence of Speaker . - ■ 260 

Sec, 37, Resignation of member . ■ • 260 

Sec. 38 Vacancy by absence . . • .. 261 

Sac 39 Quorum • 261 

Sec 40 Voting in the House of Representatives . . ..261 

, I^art IV. Both Houses of the PARLiAMEfST. 

See 41 Right of electors of States . . 261 

Sec. 42 Oath or affirmation of allegiance . • 261 

Sec. *43 Member of one House ineligible for other , 262 

Sec. 44. Hiaqualifieatioii . 262 

Sec 45 Vacancy on hap[)onmg of disqualification . 263 

Sec 46 Penalty for sitting when disqualified . 263 

Sec 47 Disputed elections . . . 264 

Sec 48 Allowance to members . . 264 

See 49 Pi mleges, &c , of .Houses . 264 

Sec 50 Rules and orders . 265 

Pait V — Powers of the Parliament. 

See 51 Legislative powers of the Parliament foi the peace, order and 

good Government of the Commonwealth . 265 

(i.) Trade and commerce with other tountries, and among 

the States Projjosed Amendment* 265 

(ii ) Tavation, hut so as not to disciiminate . . 315 

(ill ) Bounties on the production or export of goods . 355 

(iv ) Boi rowing money on the public uiedit of the Common-. 

wealth . . . 361 

(v ) Postal, telegiapluc, telephonic, and other like services' . 369 

(vi ) The naval and military defence . . .. 371 

(VII ) Lighthouses, lightships, beacons ami buoys 446 

(viir ) .A.stronomical and meteorological observations . . 446 

(ix ) Quarantine . 447 

(x ) Fisheries m Australian wateis beyond territorial limits : 460 

(.\i ) Census and statistics . . . , . 463 

(xii ) Currency, coinage, and legal tender , 464 

(XIII ) Banking, hanks, and paper money , . 466 

(xiv.) Insurance, State 466 

(xv ) Weights and measures . . 476 

(xvi ) Bills of exchange and promissory notes . . . . 470 

xvqi ) Bankruptcy and insolvency . , , . . 470 

(xviii.^ Copyrights, patents, designs, and trade marks . . 471 

(XIX.) Natnrahzation and aliens .. ,, .* 4 g 3 . 

♦See \nfra, p. B45. 



XIX. CONSPECTUS OF CONTENTS. 


TAOK. 

{XX. ) Forngn corporation^ and trading or financial corpora- 
tiona formed within the limits of the Commonwealth. 
Proposed Amendment* . . . . 489 

(XXI.) Marriage r 501 

(xxn. ) Divorce and matrimonial causes ; parented rights, and 

the custody and guardianship of infants 502 

(xxni. ) Invalid and old-age pensions . . .102 

(XXIV.) The service and execution of State civil and criminal 

process and judgmente . . . . .504 

(xxv.) The recogmtion of the laws, records, and the judicial 

proceedings of the States .507 

(XXVI ) The people of any race other than the aboiiginal race in 

any State ; special laws . .508 

(xxvn.) Immigration and emigration .509 

(xxvm.) The influx of cnininala .520 

(xxix ) External aflairs .i2 1 

(xxx.) The i-elationa of the Commonwealth with the islands of 

the Pacific .52.5 

(XXXI.) The acquisition of property on just terms for any pur- 
pose in respect of which the Parliament hsa power 
to make laws . . .520 

(xxxu.) The control of railways with respect to transport for 

naval and niilitarj' purposes . 528 

(xxxm.) The acquisition, with the consent of a State, of any 

railways of the State .529 

(xxxrv.) Railway construction and extension in any State with 

the consent of that State 529 

(zxxv.) Conciliation and arbitration for the jireventiun and 
settlement of industrial disputes extending beyond 
the limits of any one State Proposed Amenilmeiit* .5.‘10 

(XXXVI.) Matters m resjiect of which this Constitution makes 

provision until the Parliament otherwise provides .591 

(xxxvn ) Matters refereed to the Parliament of the Ctommon 
wealth by the Parliament or Parhaments of any 
State or State .592 

(xxxviu.) The exorcise within the Commonwealth, at the request 
of the Parliaments of all the States directly concerned, 
of any power which can at the estabbshment of this 
Constitution be exercised only by the Parliament of 
the United Kingdom . . . .593 

(XXXIX ) Matters incidental to the execution of any principal 

power 593 

Proposed new sub-section xi. and section .51 a * 

■ 'Sec. 52. Exclusive powers of the Parliament with respect to certain 

matters . . 620 

Sec. 53. Powers of the Houses in respect of legislation 623 

Sec. 54 Appropriation Bills 529 

Sec. 56. Tax Bill 629 

Sec. 56. Recommendation of money votes . 636 

Sec 57. Disagreement between the Bouses . . 635 

Sec. 58. Royal Assent to Bills. Recommendations by Governor- 

General .. .. . ., .' 641 

Sec.iSO. Disallowance by the Queen 642 

Sec. 60. Signification of Queen's pleasure on Bills reserVed . . 642 


*Hee ia/ra, p. 946. 



CONSPECTUS OF CONTEN'KI. xxxi. . 

Chaptbb II.— the executive GOVERNMENT. 

Sec. 61. Executive power 
Sec. 62. Federal Executwre Council 
Sec. 63. Provisionfl referring to Governor-General . . 

Sec. 64. Ministers of State.. Ministers to sit in Parliament . . 

Sec. 66 ^umber of Ministers 
Sec. 66. Salaries of Ministers 
Sec 67. Appointment of civil servants 
Sec 68. Command of naval and military forces . 

Sec. 69. Transfer of certain departments . • 

Sec. 70. Certain powers of Governors to vest in Governor-General 

• * Chapter HI.— THE JUDICATURE 

Sec. 71 Judicial power and Courts 

Sec. 72. Judges’ appointment, tenure, and remuneration 
Sec. 73. Appellate jurisdiction of High Court 
Sec 74. Appeal to Queen in Council 
Sec 75. Original jurisdiction of High Court 
See 76. Additional original jurisdiction 
Sec 77 Power to define jurisdiction 
Sec. 78. Proceedings against Commonwealth or State' 

Sec. 79 Number of Judges* 

Sec. 80. Trial by jury 

Chapter IV— FINANCE AND TRADE. 


Sec. 81. Consolidated Revenue Fund . . 746 

Sec. 82 Expenditure chstrged thereon . . 748 

Sec. 83. Money to be appropriated by law . . . 748 

Sec. 84. Transfer of officers . . 748 

Sec. 85. Transfer of property of State . . . . . 756 

Sec 86, Custom and Excise Duties . , 768 

Sec 87 “ Broddon Clause ” . . 7.'i6 

Sec 88. Uniform duties of customs . 766 

Sec. 89 Payment to States before uniform duties . . , 766 

Sec. 90. Exclusive power over customs, excise, and bounties . . 770 

Sec. 91. Exceptions as to bounties . . . . 744 

Sec. 92 Trade within the Commonwealth to be free . 744 

Sec 93. Payment to States for five years after uniform Tariffs 839 

Sec 94 Distribution of surjilus . ^ . . . . , 842 

Sec. 95. Customs duties of 'Western Austraba . , . . $40 

Sec. 96. Financial assistance to States . . . . 848 

8db, 97. Audit g49 

Sec, 98. Trade and commerce includes navigation and State railways 851 
Sec. 99. Commonwealth not to give preference . . . . , . 872 

Sec. ^00. Nor abridge right to use water . . . . 873 

See. 101 Intef-state Commission , . . . . . . . 873 

See. 102. ParkamenJ may forbid preferences by State . . . 882 

Sec 103. Commiasionets’ appomtment, tenure, and remuneration . . 884 


PAGE. 

643 

644 

645 

645 

646 

647 
647 

657 

658 
660 


661 

666 

667 

697 

702 

719 

725 

738 

741 

742 



xx3di CONSPECTUS OF CONTENTS. 


FAOE. 

8eo, 104. Saving of oortain rates . . . . . . 886 

Sec. 106. Taking over public debts of States . . 886 r 

Chapter V.- THE STATES. 

See. 106. Saving of Constitutions . . . . 889 

Sec. 107 Saving of power of State Parliaments , 890 

Sec 108. Saving of State laws . . . ' . . 897 

Sec. 109. Inconsistency of laws . . . 898 

Sec 110 Provisions referring to Governor .. 902 

Sec. 111. States may surrender territory 902 

Sec. 112 States may levy charges for inspection laws 902 

Sec 1 13 Intoxicating liquors . . , . . 904 

Sec. 114 States may not raise forces No Taxation of property of 

Commonwealth or State . 90.'> 

Sec. 11.5 States not to com money . . 909 

Sec. 116. Commonwealth not to legislate m respect of religion . 910 

Sec. 117. Rights of resident.^ in Slates 910 

Sec. 118 Recognition of laws, &c.. of States 913 

Sec 119 Protection of States fiom mvBsioii oi violence 913 

Sec. 120 Custody of offenders against laws of the Commonwealth 914 

Chapter VI -NEW STATES 

Sec. 121 Now States may be admitted or established 916 

Sec. 122 Govemnient of Territories 916 

Sec 123 Alteration of limits of States . 923 

Sec 124 Eomiation ot new States 023 

Chapter VIl MISCELLANEOUS 

Sec. 126. Seat of Uo\ einmeut 924 

Sec. 126 Power to Her Majesty to authorise Governor-General to 

appoint depirtie-, 927 

Sec 127 Aborigines not to be counted in reckoning population 928 

' Chaptfr Vin -ALTERATION OF THE CONSTITUTION. 

Sec. 128 Mode of altering the Constitution . 929 

SCHEDULE 

Appendix 933 

End of the Great War 939 

Recent Amendments of the Conbtitdtion of the United States 943 

Proposed Amendments o. the CoNsTiTmioN of the Commonwealth 

TO BE Submitted to the People in December 1919 . 044 

Outline Index of Cases . . . . . * 947 

General Indbx . . . . 963 



LEGISLATIVE POWERS OF THE COMMONWEALTH 
AND THE STATES OF AHSfRALIA. 


( Hai’Tkk I. 

HISTORICAL SURVEY. 

EIGHTEEN YEARS OF COMMONWEALTH PROGRESS AND 
DEVELOPMENT. 

Inauguration. 

'Po lUd-iC wild wi‘i( |)i i\ iU‘<’('(l lu th«' ton-'iiiiinuitiou ot 

Ilio gr.uid icUal ot \usti.ili<in pati loti'.ni fVilM.il Union it is a 
souKc ot satisfaction to lie s])au‘d to looU liac k and cngd^c in ,i 
rc-tiospc'ct e.vttiulmir o\('i oii'litec'ii \cars of nioinoialilc and })ic)giOs 
sne Co nnioiiwcalth Iiistoix \niid To Doiinis iind anthonis cif 
chiiuli seivKOs tilt liooimnir ol timis aw.ikonim: thc> oc^ho of tho 
iiiickiiolit an the llasli of light and liiowoiks scintillating oci hmtl 
ami se.i the |o\oiis shouts and thoois of iniiltitiidos assoinhled in 
all tiaits ot the continent in cagoi cxpcc l.uu t aw .nting and watc h 
ing the passing of the old and tlio achent of the new centinx the 
Coinnionwtalth t.iiiie into existence and btarted ujion its glorious 
career The old oidei ji.isstd and the new older ajipeared 

Nexei was a centum usheied in imdei auspices more pioini.snig 
of “■ Peace on Parth and (iood will toward.s Men than the 2t)th 
of the Christian eia whose dawn was eoiucident with the mauouia 
tion of the Australian Commonwealth And > et at that verx iiiomeut 
^he enemy of mankind, in the shape ot the^Gennaii nation, hushed 
m grim* and stealth^ lepose, awaited his pre\ being almost then 
ready to make his spring in a tragic war which ha.s since convulsed 
Europe with ruin and bloodshed and has thieatened the V'er\ 
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exist^oe of modern civilization. All unconscious of this coming 
tragedy were the joyous celebrants of the new-born Commonwealth. 
It was indeed well for the Empire and for Australia itself, that the 
Federal Union of the Australian (.kilonies wflte not longer delayed ; 
that the Commonwealth was established just in time to put its 
house in order and prepai-e for the great war. The first fourteen 
years of Federal history in Australia as if with inspired ptescieiice 
were well spent m organization and preparation for the inevitable 
decrees of fate. When the time came it foimd Australia no longer 
diMded into six sejiarate Colonies, as in the first hundred years of 
its history, but ueldod together m one indestructible union under 
the Crown and ready to resjmnd to the call of Empire and its dutv 
to the world 

The striking feature of the Federal change wa.s tliat it was 
brought about not as the lesult of a rcvolutnmars distuibance, 
but in a peaceful coiiHtitutional manner with the eoiuuncnee and 
goodwill of the Australian pwple in all the (iilonies (now Stales) 
with the heuodictHUi of Her .Most (Jiacioii.s .Majesty. QUEEN 
VICTORIA and with the hearty eo-c]ieration of the British 
people and the Bnti.'-h 1‘arlianieut 

True, theie were ,i numlxu- of prisons in \n,stralia who under 
the varying names of aini-fe<lerahsts, anti-hillities and unificatiomsta, 
oppo-sed Federation tui flu* tcrins and eonditions .settled in the 
Constitution .Act They indulged in cloonn forebodings and Ca.s- 
•saiidra-hke vatiemation.s some forecasting dangeis to end liheitx 
others jirc'lietmg dangers to State rights .some |)ro]>hes\ mg dangers 
to free-trade others dangers to protection, dangeis to democraet , 
dangers to labour, dangers to the small States dangeis to the large 
States, dangers to New South Wales, ilangers to Vietona With 
this array ami eoilition of ojijiOKition forces the real wonder is that 
the Constitution was accepted by the ma|orit,\ of jKHiple voting m 
all the Statw The aceeiitanee of tlie Oinstitution with all its 
blemishes, real and nnaginary, in si»ite of and in the teeth of such 
antagonism, is a lasting testimony of what must have licon a deeply 
rooted instinct m the masses of the peojile in favour of Federal 
union and a proof of profound and determined aversion to the 
continued separation and isolation of the Australian Colonies. 
They responded to the promptings of national yearnings lyid the 
voice of national destiny, in preference to appeals to parochialism, 
localism, trade jealousy, class prejudice and lawyer-like quibbles. 
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All these difficulties and objections were swept aside in that 
Pan-Australian “ Amen ” with which the Constitution was adopted 
and became the law of the land. They reasoned well. They 
realized that in the preparation of any deed of political partnership 
it would be impossible for' human wit and wisdom, however accom- 
modating, to please all at the beginning and that it would be better 
to federate on the best and moft ])racticable working terms attain- 
able rather than run the risk and dangers of delay which might 
lead only to greater discordance and greater obstacles to union in 
the future They know also (hat the Constifotioii was not a cast 
iron instrument^ incapable of imjirovenient but that it contained 
within it*5lf the germ, the ])ower, and the ]iotcncy of growth and 
adjustment sudicieiit to meet the deinand.s of a progressive Common- 
uoalth consistently with the mam outiines of the federal jilan 

The .\c( for the Const iliition of the Australian Commonwealth 
leoeived the Uf\\ al Assent on the 5>th July, IfkM* By Proclamation 
dated 17th Sojrtemhei following Ql’EEX VK'TOKIA ap])(uiited the 
1st Jariuai v 1901 , as the (te.y tor the legal establishment and inaugura- 
tum (if the Cotntnoiiweaflh By Letter P dents of 29th October, 
IfKKI, Her Majesty constituted the oilice of (Jovernor-General and 
In CoiniiiisHion of tlio satno date the Eaiu. of Bofftotn -was 
apjiomted to be the first (iovernoi-tTeneral of the (’ommonwealth. 

Lord Hopftoi n reached S\dnev on the 15tli of December 
19(X), and at oik(‘ sot to work to secure responsible adv-isers, in order 
that when the ajijioiiited day came tho Goyernment of the rominon- 
woalth forthwith ovgaiuzed and (u-oiight into .iction, on the 19th 
December, ho sent for vSir Wilijam Lvne who was then Premier of 
New South Wakw, the aeiiior and most jiojuilous of the Colonies 
which weie about to become States of the Commontvealth Five 
(lays later. Sir Wiuuam Ly.n'e, finding himself unable to form an 
acceptable Admmistration, leturned the Commission, and Lord 
Hopetoun, 111 accordance with Sir WiLUASfcs ad\uce, sent for Mr. 
(afterwards Sir) Ecmund Barton, who had been the leader of the 
Convention which framed the Constitution, and w-as tho recogmzed 
leadejr of the federal movement. Mr. Edmund Barton accepted 
the task and a few days later he submitt^ to his Excellency the 
•hamessof the gentlemen whom he recommended for appointment as 
members of the Federal Executive Council and Ministea-s of State. 
So far, all was mer«y preliminary ; no portfolios could be assigned 
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or appointments made until the day fixed for the Proclamation 
for which everything was noM- in readiness 

The proceedings at the inauguration ®f the Commonwealth 
which took place in the Centennial Park, Sydney, at noon on the 
1st of January 1901 were on a dramatic Scale and full of thrilling 
interest. There was assembled a vast multitude numbering not 
less than 100,(K,t(> 2 ieople including the official reiiresentatives of 
many countries «iuid a brilliant detachment of Iniiienal troops. 
The Goveriior-Genertil standing in a specially projiared pavilhon, 
situated on an eminence in the ceutro of the Park, and immediately 
suiTounded by the gentlemen chosen to be his politiciiA luhisers, 
read the Queen s Proclamation of tlie (!ommonwoaith The letters 
patent and commission iijipointing him Govcrnor-fJcnenil neje also 
read The prescribed oaths of allegiance and of oOicc ncre then 
admmistcied to th<‘ Earl by Sii Freuekiik M Dari.ev, C .1 . the 
Lieutenant Governor of Xen South W'alcs 

First Commonwealth Ministry. 

The oath.s of allegiance and of olhcc fii'ic then adiiiim.stered to 
the rime gentlemen nho had been chosen to be mciiibcrs of the 
Executiie Council Then names and the several othees iks.signe<i to 
them, at the first formal meeting of the Exinuitive Council held 
diirmg the afternoon «<'re .is follows 

Mr (now Sir) Eomi'nd Birto.n New South Wales (Leader of 
the Fexleral Convention), Ih'ime Minister and Minister of ExtiTual 
Affairs afterwards appointed a .Justice of thc' High Court 

Sir Wii.i.lAM LyNE (a member of the Federal Convention . 
retiring Premier of New' South Wales). .Ministei of Home Atfaiis . 
afterw'ards Minister of Customs and Treasunu in the Deakiii Admin- 
istration 

Sir George Turner (a member of the Fixleral Convention ; 
retiring Premier of \Tctoria), Treasurer , afterwards Treasurer in 
the Reid-McLean Administration. 

Mr. Alfred Deakin (a member of the Federal Convention), 
Attorney-General ; afterwards Prime Mimstor m three adimimtra- 
tions 

* Mr. C C. Kingston (President of the Federal Convention ; 
retiring Premier of South Australia), Minister Customs. 
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Mr (afterwards Sir) J R. Dickson (retiring Home Secretary 
of Queensland), Minister of Defence. 

Sir .Tohn Forrest (a Member of the Federal Convention , 
retiring Premiei of Western Australia), Post Master General , and 
.shortly afterwards Mmislter of Defence in succession to Sir J R 
DkksoN , subsequently Treasurer in three administrations 

Mr Richard K O'Connor, NSW (a Member of the Federal 
(lonvontion) Minister without ];>ortfoho and yice-President of the 
Executive Council , afterwards a Justice of the High Court 

.Mr. (now Sir) N E Lewis (Tasmania), Minister without port- 
folio, subscqnentlv .succeeded bv Sir Phiij.ip Fy.sh 

« 

On the death of Sir J R Dickson, Mr J G Drake. Secretary 
for Public Instruction of Queensland succeeded him m the Govern- 
ment 

In addition to the [iimciiial personages who took pait in the 
opening drama most of the h'admg feileralists and distinguished 
public men of Australia, were jireseut m the Park, '•ileut spectators 
of the iqioch-making scciu' 

Theie wcic seen, as lionoiiieil guests members of the State 
Parliaments and the State Goveriunenl.s of Australia There were 
111 attendance a few of the surviving members of the National 
Austiaiiisian ( ‘oinention of ISitl . among them being Sir S.vMUKL 
Gmi KITH (tbeii Chief diistice of Queensland who was destineti to 
Ik‘ the first Cliief .lustuc of the High Court of Australia) and .Mr. 
. lustier iNc.ias Ci,.vrk (of the Supieine Coiiit of Tasmania) men 
who in till' Diaft Bill of designed the framework of the (’on- 

stitutioii , also the whole of the members of the Statutory Fedeial 
Convention lSi) 7 -K men who hiialh framed and settled the instru- 
ment of Goveimiient which afterwauls became law bv an Act of 
the Imperial Parliament Among the other guests present were 
Mr (afterwanls Sir) Geo H Reid , to lie the l^eader of the 
first opposition in the Federal Parliament Ihime Minister and 
ovciitually the first High Commissioner of the (Aiminonwtailth in 
MjOiuIov , Mr. (afterwards Sir) Joseph (.\iok trustevl lieutenant of 
Mr. Reid and who became lus successor as Leader of the Federal 
Opposition and aftrt-wai-ds Prime Minister There was also pre.sont 
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Mr. J, C. Watson who became the first Leader of the Laboxir Party 
in the Federal Parliament 'and Prime Minister of the first Labour 
Government ; also Mr. W, M. Hitohes, a distinguished member of ■ 
the Labour Party and marked out by qualifioalions to be its Attorney - 
General and law adviser ; afterwards Mine Minister in three 
Govemmente. Mr. Andrew Fisher, too, who afterwards took the 
place of Mr. Watson as Leader of the Labour Party and became the 
Prime Minister of three Governments was present. 

Mr. Bernard H. Wise the Attorney -General of New South 
Wales who rendered valuable service to the Federal cause and Mr. 
Isaac A. Isaacs, Attorney -General of Victoria . afterwaidtMttorney- 
General of the Commonwealth and Justice of the High Court were 
there. 

One iwcturesque figuiv once well-known anil whose name will 
always be respected in Australia as a Fetleial leader, was missing — 
Sir Henry Parkes. His remains were at lest m a lonely grave in 
the Blue Mountains, but his name was on many li]w and was recalled 
with reverence With keen vision he hail from his lofty Pisgah. 
Mewed the pronused Commonwealth, but he hail not been pormittwl 
to enter it. When health anil strength failed him. he had committed 
the cause' of union to the faithful hands of Mr (afterwards Sir) 
Kdmi'ND Barton On such a great dn> as that Sir Henry Parkes' 
magnetic appeal to “ the crimson thread of kinship must have 
lieen felt b3’ all w'ho reaUzed its significance and Mr Bar'I'on's 
equalh' fine plirasi'. ' a Continent for a jKople and a jicople for a 
Continent," must alwavs finil a place in the literarv records of the 
Feileral Movement 

The Queen’s Messag'e. 

Pulsating through the electric cable, attuned to the new impulse 
and throb of national life, came QUERN VICTORIA’S noble mews- 
age, transmitted b^" Mr. Joseph C'HAMBtaiLAiN one of the greatest of 
Colomal Secretaries The message was reail bj' I^ird Hopktoun 
to the assembleil multitude as follows : — “ Her Majesty commRnds 
me to express through you to the people of Australia Her Majesty’s 
heartfelt interest in tho inauguration of the Commonwealth ; her 
eamtet wish that under Divine Providence there may insure iifbreaaetC 
prAsperity and well-being to her loyal and beloved subjects in 
AtwtT8Ha.--JosBra Ohambereain.” 
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The Earl of Hopotottn also read the following message from 
the Salisbury Govemm«at. Her Majesty’s Government sends 
cordial greetings to tbe Commonwealth of Australia They welcome 
her to her place ambng the nations, united undw her Majesty’s 
Sovereignity ; and confidently anticipate for the new Federation a 
future of over-increasing prosperity and influence They recogmze 
in the long-desired consummation of the hopes of patriotic Australians 
a further steji in the direction of the permanent unity of the British 
Empire. They are satisfied that the wider powers and respon- 
sibilities henceforth the sphere of Australia \nll give further oppor- 
tunity for the jdisx»lav of that generous lojalty to the throne and 
Empire #hich has characterized the ac-tion in the past of the several 
States " 

The Fint Parliament. 

The first Federal Elections wore held on the 29th March 1901. 
Each of the Australian States rotiimed six Senators to represent 
them m the Senate — total 36 The people of the several States 
returned the following members to the House of Representatives, 
namely --New South Wales 26. Victoria 23 Queensland 9 South 
Australia 7. Western .Australia 5. Tasmania o — Total To In the 
absence of hVAeral legislation the elections were conducted in each 
State according to the ajipropnate electoral laws and procedure in 
force m each State applicable to the State l.iegi8lature. One con- 
•stitutional rule, however, was enforced, that in the choosing of 
members each elector should vote oidv once Constitution, sec. 30. 

Her Majesty QUEEN VKTORI.A did not long survive the. 
inauguration of the Commonwealth. As the Queen’s first and last 
message to the Commonwealth was being read amid rapturous 
apiilan.se in S\dne\' the angel of death was hovermg over the Roj'al 
Palace Her Majestj died on the 22nd .Taniiary 1901, and EDWARD 
VTI. laicanio King PiirhUHiit to Her Majesty's desire exiiress^d, 
that her grandson, then the Dvkk of Coknweix ani> York should 
visit Australia and attend the ceremony oPthe opening of the new 
Federal Parhament, arrangements were made to that effect with 
the approbation of KING EDWARD VII. 

The ffing’s Message. 

Tilie ceremony of oj^ning the first Session of the first Federal 
Parliament took place on the 9th Ma^, 1901. in the Exhibition 
Building, Melbourfle. Under commission from His Majesty, KING 
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EDWARD VII., His Royal Highness the DtrK® of Cornweix 
AND York (now KING GEORGE V.) formally ojwned the Parlia- 
ment 

• 

The High Commissioner, representing the King, read a message 
which he had been commanded by His Majesty to deliver to the 
members of the New Parliament In that message the following 
passages appeared — 

' His Maje.stj*has watched with the deepe.st mterc.st the .social 
and material progress made by his |)eople m Australia, and has 
seen with thankfulness and heartfelt satisfaction tlw eoni|>letion of 
that jiolitical union of which this Parliament i.s the embodiment 

‘ The King is .satisfied that the wistlom and jiatnotisin i(\hich 
have charactenzetl the exercise of the w ide pow ei s of self-go\ ei nment 
hitheito enjoyeil hy the Colonies will eonfmuc to he displa\ed in 
the exercise of the .still w idei flowers with which th(‘ I'nited Common- 
wealth has been endowed His Majesty feels a.s.sunsl that the onjoy- 
rnent of these powers will, if fio.ssihle enliiiiue that lo\,ilt\ and 
devotion to his throne and emfiire of wliicli the fieojile of \ns(iali« 
have alrea<l,\ gnen such signal jiroofs 

■ It 1.S His ,Maje.sty s earnest fira\ei that this union so hapfiily 
achie\ed ma\ . under Gods hles.sing, prove an insti iiiiient foi still 
fiuthor promoting the welfare and ailvancement of his subjects m 
Australia and for the strengthening and consolidation of his lOnifuic ' 

The memlieis of the .Senate and the House of llefiies^Mitativcs 
then took the oath of allegiance During the progress of the tcic 
mony the High Coniinishioner lead the following cahlegiarii which 
he had received from the King .M\ thoughts are with .\ou In 
to-day's important ceremony .Most fei\autl\ do 1 wish Austialia 
prosperity and happiness " 

The ceremonial proceedings in the Exhibition Buddings having 
been completed the newly sworn in members rejiaired to then- 
respective chain hers in Parliament House, -Melbourne The inemliers 
of the Senate electeil Sir Rk’hard Chaffey Baker to he the ‘first 
President of the Senate and the Members of the House of Repre- 
sentatives elected Mr. (afterwards Sir) Frederick Hoi.der as 
Spea'ker of that body. 
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Hopes and PromiseB. 

^ On thft follo'wing daj, 10th May, the Governor General, the 
Earl ok Hopetoon attended Pailiament House and delivered his 
opening speech to the members of lioth Houses In that speech 
the outlines were givey of the proposwl policj of the Australian 
Commonwealth It is full of interest and its leading features are 
heiP given so that the ideals and promises of the first Federal 
Ministiv may be compared with actual reali/,ations in the shape of 
Federal laws passed by the hrst and the following Parliaments 
It will he seen that almost without exception the forixast of legis- 
lation and poltev outlined by the Kaiil of Hopetou> has been 
matei lalTzisl in the shajie of Federal laws ami institutions now in 
aitual foK e and exislem t So that Federation however disappoint 
mg hi some of its phiases has been iieithei a dteaiii nor a delusion 
but a gieat leahtv tiue to sample tnu- to <intu ipatitin true 
to the ambitions and aspirations of its founders true to the best 
iiiteiests Ilf the pieseiit <in<l the futiiie of Ku>.tralia and the 
Einpiu 

\monsi the mea>uies foieshadowwl were the following the 
iinihc<ition anil oit'<ini/ation of the ixeiutivi* depiiitments of the 
Fedeial Govoinnu'iit the assimilation and le enfoii ement of the 
ilefeni es of \ustialia tin lonstitution and oigaiiization of the 
High ( oiiit the loiistitiition of the Intel State Commission 
the admimsti. turn of (lie Fedeial l^ibhc Seiviie uniform Customs 
and Exi isi laws imifoi m electoial laws aiuJ fi.imhi''e the estab- 
lishment of the Fodital Capital the legiilation of iin migration 
and the inslitiition of a ])oliiv of a White \ustialia the settlement 
of inter state mdiistiii I disputes bv loniiliation and aibitratiim 
the intiiHliii turn of invalid and old age pensions the lepresenta 
turn of the Commonwealth ahiovd up to date patent and copv - 
right laws naxigation shi]>ping and tpiamntme laws the 
loiistiiiition of a tiaiis lontinental ii<i.ilwav connecting Western 
\ustralia with the Eastern States the* fedeialization of the 

Northc'ni Territory and New Guinea the assiiiiiliation of jiostal, 

lelogiaiihie vnd telejihonie regulations and the adoption of jienny 
liosl, 

• 

IJ, fiom tins siimniiii} of promised imvasures, the readei will 
turn to Chapter II of this mtrodnetory review', he w’lU at <)nce 
perceive the faithful aeeoinjihsliinent of promises and the lioldness, 
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originality, and imnieoisity of logialative work whieli has diatin- 
gatshed the first eighteen years of Federal life and experience in 
Anetralia. 

After eighteen years of eventful Fedwal liktory. we can engage 
in retrospect of accomplishments and refJizations and eompue 
them with the visions, the prophecies and ideals of pre^fettoal 
days. We can now contemplate Federation, not sitnply as a picture 
or as an abstract idea : we see it in the living guise of its national 
life, power and organization , in its laws and institutions ; in its 
machinery of Government , in its lines, avenues and arteries (rf 
inter-communication , all pulsating with vitality and energy’ ; all 
being materialized in bold relief and outline ; posing before the 
world m picturesque personalitj’ , ranking with other young nations 
and dominions within the Empire 

Accomplishments. 

Amid tlie ooiiifietition and struggle of jiolitical jMuties, amid 
the rapid succession of ministerial changes despite the conflict of 
free-traders and protectionists, liberals and conservatives, liberals 
and labourites, individualists and somahsts', the ivork of foundation 
Inying, fabric building and the redress of grievances has Imhjii going 
on To their credit it must lie said that all ])arties have assisted in 
filling 111 the outlines of our Feileral institutions and in the passing 
of dcinocratic legislation which has made the l."> volumes of (!onimoii- 
wealth StatuU-s the study of legislators, the admiration of jurists, 
and the envy of reformers in evorv other civilized countiy With 
dll the alleged defects of the Federal (,'oiislitution, its adaptability 
and resjKtn.sivem*ss to Australian conditions have he'“n attesttxl hi 
the actn it v of legislation, the swiftne^ss wuth which desirable mef»,siirw 
have been jirejuinsi and jiasstxl through the Federal Paiiianient . 
and the readiness of that Parliament to resjxmd to the fleinauds 
of the people 

J>uring the last 18 years Australia has been a great field of 
pioneering and experimental legislation which has attracted the 
attention of students of political science throughout the world. 
Courage, leadershiyi and statesmanship of a high order were needed 
to place on the Statute book such measures as adult suffi^age, 
coupled with the abolition of plural voting ; the equalization of 
the sexes in the enjoyment of the rights of oitizonship ; the settle- 
ment of the fiscal question on the basis of revenue combined with 
protection to native industries with a recogniti^ of the principle 
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of preference to goods of British origin ; immigration exclusion 
laws for tlw jneservation of the purity of the white races in Australia ; 
compulsory arbitration for the settlement of inter-state labour 
disputes ; the estalHishment of an Austr^ian Citizens’ D^ence 
Force and an Australian Navy associated with the principle of 
obligatory training, drill and service , a progressive land tax ; a 
Commonwealth note issue and a Commonwealth Bank In the 
field of inter-state and external trade and ct>mmerce laws have 
been passed for the piotection of the public against the operations 
of injurious trusts, combines and monopohcs In connection with 
inter-state and external navigation, laws have been passed for the 
protection of shippers of gowls against the negligence of shipping 
companies engaged in the carriage of gofids Seamen are guara,nteed 
against unfair treatment in their marine employment and are 
entitleil to compensation in case of accident resulting in personal 
injuries Invalid and old-age pensions arc giantcd to the infirm 
and those m the declining years of life Financial problems of 
great magnitude ha\e been dealt with aiul for th” time being settletl 
The States in i-etiirn for the (’iistoms and Exeiw revenue which 
thev Hiirrendered to the (^iinnionwealth were on the termination 
of the 10 \oars Braddon Clause jieriod were endowed with the 
grant of 20 / per head of their rcsjicetue jiopulatioii for a further 
term of lo \eais 

In no lield of ('oninionwealth life and development has the 
pluntude. niagiutiide and potency of national legislative powers 
been brought into such bold relief with such dramatic swiftness 
aiid imjin'ssn enoss as that of ilefenee It is in this sphere that we 
s«»e a stronir and far-reaching manifestation of Commonwealth jiowers 
which hav'e been wieldeti with sublime effect for the safety of Aus- 
tralia and the Empire We see the wai' jiowers in ojieration at full 
sp<ied. Ill full blast, with an efficiency and all-pervading activitj on 
sea, on land, and in the air. that has surpnsod the enemy and delighted 
the best friemla of Australia. They have# displayed the new-born 
nation like Bellona's bridegroom in complete armour-clad, in hill 
panoply, organizing its fleets and armies, despatching them to the 
th^tre of naval and military activity across thousands of miles 
of wild, waste, wilderness of ocean. The mandate embodied in 
the iiimplo but stiiTuig word “ Defence ' interpreted by a wise 
statesmanship and administered under the inspiration of avioble 
patriotism have ifoiie all this. 
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The feats of Australian asulors and soldiers on the “ Seven Seas ” 
and on three Continents has commanded the admiration of the 
friends of freedom all over the world and has raised the name of 
Australia to the highest pinnacle of fame Iif the lofty Empyrean 
of universal history the magic wor*l ” Anzae," has been einhlazone<l 
m flaming letters of fire which will never lie obliterated With 
the advent of Australia into the arena of this fate-deciding war. 
and with the display of its fighting .strength that has .so far lead on 
to immortal victories, Australia has, ivs a new nation, boon visualizwl 
in bold and striking relief on the horizon of the Southern Hemisphere 
in a manner that would hai-dly have lawn realized during a huiidn'd 
years of peaceful uneveiitful histoiw . 

The Commonwealth, as a legal entity, was established !)\ law 
on the 1st .January, liUH, but it rcecued its liapfisin of file on the 
hlood-stainwl shores and heights of the (J,i,)li])oh Peiiinsnla on the 
2.)th April Ihl.) The landing of Australian troo]is in piond 
association with the Allietl forces iiiaiked the dedication and .sanc- 
tification of .Australian nationhood foi all times 

Unfolding the Constitution. 

What then of the disap|)oiiitmen1s of Fed(*ratioii. ahont 
which BO mneh has been heard ' The first shis'k came in E<‘hinar\ 
1904. when the High Court of Australia eompossxl of .Sir SvMfi;i. 
(iRiFFrrn, C .1 , and .rnstiee.s B.\RT0N and O Connor gave a deiision 
m the hrst great Constitutional ease* of D Kindrn r I'/'fldni (l!Hi-t) 
1 C L li , 91 which, It was said, stiuck a severe blow at the rights 
of the States A similai nilmg adverse to the lights of the Slates 
was given in WMi r Ihahuii 1 C L It , ]>, .'iK.') These pidgmeiits 
however, were m l!Hi7 (oiihriiiefl and strengthenetl hv the Higli 
Court in Bajlir v Th<' ('ommiHsiotu-r nj Thkm (A' N IT ) 4 C I. I’.. 
1((87 There came another sh<Mk in an opposite' diieetion in liKMi 
when the High Court m the csso of the t'edemled Arnalqarnatfd 
(tovemment limhmtj and Tramtray Amtortnlion r The Xetr South 
Wales Traffie Assfx'iat-ion (liMlti) 4 C L R , 4HH, declared a Eeileral 
law trenching on the rights of the States to Ik* null and void 'I’hese 
judgments will stand foi all time as monuments of const it utiipial 
learning and mastei-piecey of judicial reasoning, packed witli well 
marshalled arguments, showing an intuitive grasp and realisaitioii 
of th3 true meaning of the Constitution which the eminent men 
composing the Federal Convention helped to frafho, 
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In truth, these and other simUar judgments of the Court led 
to a gradual unfolding and illumination of the real significance of 
the Constitution and gave the people of the Commonwealth interest- 
ing object lessons in the working of our new Federal system of 
Government An outcry was raised that the High Court was over- 
riding the laws of the States in one direction and the laws of the 
(Vunmonvioalth in another. But in .so pa.s.sing on the vabdity of 
State and Feileral laws the High Court was siniplv performing its 
functions as the Federal Court of Appeal and* the guardian and 
interpreter of the Constitution A fair study of that document 
shows that it .does not lentralize all the poweis of Government 
but tha^ivhiNt it unites m a federation what were formerly separate 
Colonies of Great Britain it ei-eates a Federal IjCgislature to deal 
wit If .-\ustialian matters and preserve.s the State Legislatures to 
legiilatc. the local and ilomestie alTaiis of each component part of 
the Fedeiatioii The viveieign ]iower. as a whole. reside.s in the 
jK'oplc of Australia as a whole, but the exercise of the .soieieign 
])ower h.is been entrusted in ]mrt to the Federal Parliament and 
Goxeinment and in part to the Slates 

Stoi\ the eminent Amerieaii jurist, writing of the distribution 
of p.iweis in th<“ .American Constitution .said -■ ' ('ongress on the 
one hand and tlie State l^ogislaf ures on the otlicr are called into 
existence bv tlic sovcieign people to assust in carrying out the 
\aTious ])ui poses of (iiivernmcnt to be accomplished They are 
the jieojile s sulistitute- and agents ' Sion/ on the Cm-stitulion, 
.'»th tsl \ol 2, i»p '» b 7 

Ahxx.nuler Hamilton in 77e Fcdeiahst, No 4(i, also wrote on 
siinilai lines - ‘ The Ftxleral and State Governments are in fact but 
different agent.s luid trustees of the jieople constituted with different 
poweis and designated hir ditferent juirposes ' 

The Au.slrahan Constitution having been framed on the Aniencan 
nunlel these' jiassages mav Ik* ajiprojinately cited in illustration of 
its eharaelci. The Government of the Commonwealth, as distinct 
from the States, is one of cmiiiierated powers The specification of 
jiarticnlar pow ers m the Constitution assigned to the Commonwealth 
excludes all pretentions of general legtslative authority m the 
(kmiiftomvealth. The Fejlerai Parliament is supreme in dealing 
with matWirs which are either expressly or by necessary implication 
given tK> it. Tlie State Parliaments are supreme in dealing with 
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mutters not taken from them ch* assigned to the OommonweaHh. 
Such are the reserved powers of the Rtatro. If a State Pw^lianmiit 
passed a law encroaching on the sphere of authority belonging to 
the Commona'ealth or inconsistent with a v-tdid Federal law, the 
High Court may, in a suit propwly brought before it, declare such 
State law null and ^'Old and may refuse to enforce it ; in fact, it is 
not a law : it is a nullity. So likewise if the Federal Parliament 
purports to jiass a law encroachmg on the sphere of authority 
i-eserved to the States or inconsistent with a valid State law. the 
High Court may m a suit properly brought before it declare the 
Federal law nuU and void and may refuse to onforeg it I’his was 
what was done by the Court m the cases cited ‘ 

Hence it is as useless as unjust and fatuous to jirotest against 
the ludgmentH of the High Court It is jilaced where it stands to 
maintain the balance of power between the two sets of legislative 
organ.s Fislcr.il and State, and see that c.aeh kw'ps within the 
domain of u'-cfiilness assigned to it by the Constitution The 
High Court is the keystone of the arch of the Federal system 
Without such a judicial arbitrator, the whole s( heme of government 
would crumble to imn an<l en«l in chaos 

\ {(delation is a pohliejil jiirlnership in which the .sovereign 
power.s .lie duultsl among two set.s of govermng agoncio.s. the 
Feder.ll <ind the State In a unitiid system .such as that of Croat 
Jiritann tlu'rc is a i cntrali/.atioii of all the governmg powers m the 
King 111 Failiamoiit There is no jiartnershij) of jniwers as there is 
in the I'niled States of \merua, the Dominion of Canada and the 
Connnouw cait h of Anstralin The Parliament of Cieat liritain is 
supreme and absolute and no {'oiirt of law could dix'lai'e its Statutes 
ultra cins lint the Supreme Court of the rmtorl States could 
declare an act (jf Congress or a State law, null and void as being 
in excess of its jurisdiction So also the .Supreme Court of Canada 
or the Privy Council could dcclan* a Ikmiiruon or a Provincial 
Statute invalid This is w hat haw Inen done by the High (Viurt of 
Australia in the ex(*icise of similar judicial authoritv . 

Eaiieitalum and State Sights. * 

Another grouji of entice have joined in a campaign «i|jaiiuft 
'• Stitn SightB *’ and in favour of " National Eighte.” They have 
alarOj^y gigued in eupport of proposed amendmedta of the Oonetitu* 
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iioQ far the enl&rgement of Federal powers and the oontractioii of 
the powers of the States Great stress has been laid on the necessity 
of allowing the will erf the nation as expressed by the (bmmonweaith 
Pwliament to be sn^reme in all cases , to allow national rule to 
prevail ov'er provincial rule. The cry of “ Nationalism ” and 
“ National Rights " is a taking one and has many attractions, but 
it oughl not to be based upon misleading conceptions. 

The true nationalism of the people of Australia, is to be found 
in the union and sovereignty of the people lather than in the suprem- 
acy and jiredorainance of the Federal i'arliament The House of 
Represoijtativcs is no doubt in form a nation.al Chamber, but its 
jiowers are limited and subject to the rights of the Senate, which is 
a Fedt'ial Chamtier The Federal Parliament as a whole does not 
constitute the Coininoiiwealth Tlie Commonwealth, accoiding to 
the exjiress woids of the Constitution, is composed of the union of 
the jicopio and the States VVhateicr may be the national elements 
of the Commonwealth the\ spnngfrom its federalism, as expressed 
in the union of the iKiojile and the States The States, as separate 
governing entities, are as much jiaits of the Commonwealth as the 
Federal Parliament and the Fetleral Exec utive The eoirect theoiy 
of Australian tederalism is not that the Federal Parliament is the 
supremo and solo representative of the national principle, but that 
the Commonwealth is a political union and jiartnership with a dual 
system of government That union and jiartneishij) derives its 
aiithontv ultimately fiom a <-ommon souivo , the sovereignty of 
the people, who. in St.ite electorates .-.end member& to the State 
Parlianionts and in Fedcial electorates send membei's to the Federal 
Parliament I’liey are the same people voting m different capacities 
They are the same pixiple State in one cajiacity and Fedora! in 
another I'ajiacity They are the same taxpayers between whom 
there is no antagonism The States are integral jiarts of the w'hole. 
The vitality and succeas of the whole ilejiends upon the vitality 
and success of the parts , 

This is the ideal of federalism In the words of Dr Burgess, 
the eminent writer on the American Constitution, it reconciles the 
Imperialism of the Romans, the local autonomy of the Greeks, 
and the individual liberty of the Teutojds. It preserves what is 
* oatioSal, genuine, and enduring in each. An Australian ntdiicmalism 
sjninging from such a tripartite combination will be as potentPaxHl 
virOe as any the v^orld has yet seen. No true friend of Australian 
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Federation will take part in a campaign to unnecessarily reduce 
the mlluence, dignity, and uaefniness of the States in order to enlarge 
the sphere of Fedwal authority beyond the practical requirements 
of national life 

Responsible Oovenunrat and the Senate. 

Duiiug the Federal Campaign, two reimirkable predictions, as 
to the fiossiblc jioljtical consequences of Federation under the Con- 
stitution wore made iiy ])roinineiit ymblic ineii, both of which have 
lieen negati\ ed by expel lencc One was a statement by Sir Richard 
C Bakkr (afterwards President of the Senate) thaf “ it \}'e adopt 
this cabinet system it will either kill Federation or Federation \vill 
kill it. " The cubinet sv.stcm is the svKtem of Fxeentive known in 
the British Constitution as ' Bespousilik Co\einment ” Now, the 
essence and eh.iract eristics of Res]>onsil)le Go\einmenl are as 
follows - The appointment by th<- King of a Piime Minister 
being a mmidiei of Parliament aiithori/.wl to form a Ministr\ 
((labinct) being Mernbeis of P.irliament to eanv on the Fxecntne 
Gin eminent of the countrx the pos.so.ssion In that Mimsliy of 
the confidence of the national oi piqml.u ehaiiiliei oi eh.unbor 
which has the initiation and control of supplies th(' pfihtieal umtv 
and collective re.s])onsibilit\ of the Ministii the .Ministrv to have 
a eomiuon pohen the resignation of the Pi line Mini.ster to itnolve 
the lesignation of the Miiii.sti\ 

In Cleat Britain if has nc\ei iHHm considered essential that 
the Alinistiy of the dav should have the eonfideriee of the Flouso of 
Lonls Indetsl, it is well known that for many ^ear.s the Liboral 
Party, when m pow'er in the Hoii.se of Commons have bo<*n in a 
minontv in the Chamber of Pwrs Tliat however, has not boem 
considered as fatal to Re.sjioii.siblo Coverninont boeauKc the Covern- 
ment, .strong in the House of Cominons. lias besui geiieiallv able to 
persevere and hold office and, under good leadership, to imliice the 
House of Lords to pas.s measures (even some which they di8a])f)rove 
of) shown to Ik* demanded by the overwhelming verdict of the 
nation, expressed through a general election 8ir RiniABB C. 
Bakkr took the jioint that an Executive baseil on the rtisponsible 
ministay system was inconsistent with true federation. He argued 
that as the laws of the Federation could not lie made and atteixxi 
with^t the consent of a majority of the people, and also of a majority 
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of the States, both speakingi by their representatives, why should 
not the same principle be applied to the no less impmtant branch 
of the State authority — the Executive Government ? “ If,” he 

said “ you give to one* House the absolute control of the P'xecutive 
— if you so arrange that^ that House shall appoint and dismiss the 
Executive — it does not matter what theoretical powers you give to 
the other House, the House which controls the Executive will 
rapidly assume to itself all power, and the other House will degenerate 
into a ceremony.” The ExeciUive tn a Federation 1S97 

These viowi^were to some extent supported by Dr (now Sir A ) 
CochbueA , Mr (now Sir) J H Gordon. Mr Indus (afterwards 
.Justice) Clark ; and Mr (afterwards Sir) G W Haoket They 
generally contended that the Cabinet .System of Executive was 
incompatible W'lth Federation Notwithstanding their advice and 
warnings the Cabinet Sjetem of Executive was adopted and for 
the simple reason that nothing better was .seriously proposed 

Wo can now speak with the results and experience of 18 years 
to guide us and we can say that Federation has not 'killed the 
Cabinet nor has the Cabinet Sj.stem killed Feileration Both are 
siiiviving and none the worse for their a.ssociation The Senate, 
except on one mcmoiable occasion the conte.st between the Senate 
and the Cook Administration in 191 1 resulting in a double dissolution 
111 which the Senate and the party supporting it were victonou‘<, 
has chei»rfull.\ and lovallv recognized the Cabinet System as the 
best and nioht practicable method of conducting the Go\ernment of 
the countiv No question of State lights has arisen in connection 
with the formation or comjiosition of any Federal Ministry. All 
that n(»ed be said is that c\erv Prime Minister m forming his Cabinet 
has made an effort to so distribute the offices and honours at his 
disposal as to .secui'e one oi more representatives from each of the 
States of the Commonwealth The only inconvenience experienced 
has been that m order to make room iii the (Jfebinet for representa- 
tives of the whole of the -six States, many strong and able men to 
be found in the larger representatives of the larger States have had 
to be Jeft out . 

Another prophecy published in a manifesto to the electors of 
Victoria in 1899 by Mr. H. B. (now Justice) HiaoiNs and others, 
has not been fulfilleit. It was as follows : — 







n 


'■* There is ey«ory xeMoo for prediptiiig that this State’s Bonse 
wiU ooohral the fioanoee of Australia, and thereby oooixol the Exeeu^ 
tiive, make and unmake Ministhai. It will have equal authority 
with the People’s House, but a stronger pomtion, and more power. 
The Senators are to have a longm tenure, more secure seats, greater 
prestige as being elected by a whole Colony, instead of by districts 
in a Colony. The Srniate will be enabled to pursue a policy more 
steadily and continuously than the other House. To the stronger 
House in financial matters Ministers will gravitate and Ministries 
must bow. The tremendous initiating and guiding power which 
Ministries have, will be welded by the House of the minority, the 
Senate ; and the dangerous position will arise in whick one-fifth 
{or less) of the people of Australis, paying one-fifth (or less) of the 
taxes, will have three-fifths (or more) of the control of the expen- 
diture.” Manifesto to Electors of Vtdona, 1899. 

These are remarkable words coining from a gentleman of .such 
critical ability Hia liews and apprehensions represent the very 
pole of thought comjiared with tho.se of Sir Richard C Bakkk. 
One of those gentlemen feared that the Senate would, under a 
Responsible Government bo obliterated The other was appre- 
hensive that the Senate would, under the Constitution, bo the 
predominant Chamber. Both of these extreme views have been 
contradicted by actual experience and by the verdict of history- 
The Senate has not, in every respect, come up to the ideals of the 
framers of the Constitution as a State House and a second Chamlier 
of review but it has not degenerated into “ the ceremony ” pre- 
dicteci by Sir Richard C. Baker, neither have Ministries yet had 
to gravitate towards or Ixiw down ” to the Frankenstein depicted 
in such graphic terms by Mr. H B. (now Justice) Higgins. 

Federal exjiorienco has proved that the Senate is, in actual 
practice not a State House as tt was designed by the Constitution 
to be. Its personal com|x»itioa and political complexion as evolved 
by Federal elections are detennineii by party votes as much as 
Hie personal element and political views oi the House of Representa- 
tives are so decided. After each genera) election the Senate 
generally becomes the reflex and replica of the House oi Repre^ta- 
tives. This was the caye on the occasion of the Libmal debacle 

Labour triumph after the double dissolation df Parliad^nt in 
Jmto 1014. This was also the case after the great National triompli 
atsl Labour defeat in May, 1917. 
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tlw AraantHng Borne. 

Dniiag the Fednt^ Campaign of 1998-9 the «b^»ageHt t^poeition 
WM offtned to the Conetitutum on the ground its alleged rigidity 
«nd the difficulty that would be experienced in practice in carrying 
alterations. It was argued that the conditions precedent to an 
amendment imposed by section 127, viz. . — an absolute majority in 
both Houses and a majority <rf people voting in the majority 
States, enabled any amendment to be blocked either by the repre- 
sentatives in the Senate of a small minority of the Australian people, 
or by a small minority of the Australian ]xsople m the subsequent 
voting, should the Senate ever pass the amendment by an absolute 
majority W its members. 

This criticism was based on the assumption that all proposed 
alterations of the Constitution would involve questions of State 
rights or State interests ; that all pro/xised alterations would be 
adverse to the less populous States and that such States would 
systematically combine ui voting against Constitutional changes. 
It Ignored the fact that in the bulk of questions possibly arising the 
Australian people in all the States would have a commumty of 
interests or of sentiment either in supjiorting or of opposing modifi- 
cations in the instrument of Govennnent. It also lost sight of the 
cohesive force anil practical working of the system of responsible 
government nor had it the prescience to forecast the (xissible evolu- 
tion ol two great Federal parties under whose influence most ol the 
<lonstitutional references would become party questions, conse- 
■qiiently that the jieople in the more jiopiiloiis and less |x>pu]ouB States 
would vote “ yes ” or " no ' m resjionse to jiarty cries and on strict 
party lines inespective of State boundaries. This is what has 
actually happened. 

We present elsewhere a tabulated statement .showing the results 
of the various Constitutional references to the people There have 
been, ui all, four referenda occa.sions three pf them in connection 
with general elections end one on a daj apartr from elections. In 
•oil eleven distinct and separate questions have been submitted to 
the people on those four different occasions. Tw'o only of the pro- 
poseof alterations of the Constitution have received the required 
%umbe( of affirmative votes. These were “ the Senate Election 
Beferendum ’* in October 1906 (see Constitution, section 13) 

“ the State Debts Referendum ” in February 1910 (see Ckmstitution, 
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section 105), Both these amendments secured the necessU'y 
numerical and State majorities. The Financial Agreement R^er- 
endum ” (1910) (see Constitution, section 87) was rejected by a 
numerical majority of 25,324 “ now,” the majority in three of the 
States voting ” yes,” and the majority in three of the States voting 
“ no.” This ammidment thdrefore failed on two grounds, viz. ; — 
The want of a numei’icsd majority and the want of a State majority 
The Constitutional alterations submitted in April 1911, apart from 
an election, were rejected both by a numerical majority of noes 
and by a State majority of noes. The Constitutional alterations 
submitted in April 1913 werb rejected by a numeijical majority of 
noes , there was an eijuahty in the State voting, three States being 
for and three against None of these amendments have, therefore, 
been lost tlirough any ngidity of the Constitution 


Commonwealth Referenda. 

KEFKKEXni'M. OCTOBER I'.KH. 
Con-titution. SiH'tioii 13 
Senatk Elf<tions, Hotxtion OI RiNATiiKs 


— 1' — 

; 



State 

YES ' 

NO 

1 Mlljnntv fo! 

1 VKS 

New South Wales 

2W),8KH ! 

.5.5,_'l. 1 

1 211.027 

VictiM-m 

Queensland 

2«2.739 ‘ 

81. »l,-) ‘ 

.57,487 1 

24,.502 1 

22.5,2.52 

.5(),7!):l 

South Austialia 

.'i4.2*»7 ! 

8 121 

[ 40.170 

Western Australia 

34.7«. 

9.274 

2.5.40 > 

Tasmania 

34.0.50 

7.825 

20,231 

Coinmonw ealth 

774,011 ' 

102,470 

Oil, .541 



- 

_ 

1 


Mnioiitv fdi 

no' 


KEEERENl)r.M. FEBRl'.\HY MHO 
Constitution. Soi'tion I<n. 

State Dejits 


State. 


YES 


NO 


Majority for. Majority' foi 
YES ' NO' 

I 


New South Wales 

Victona 

Queensland 

South Australia 

Western Australia 

Ta8|nania 

Commonwealth 


1.5»,27.'> 

27B,.3t)2 

I02,70r, 

72,98.'> 

.57,367 

43,329 

716,053 


318,412 

- - 

16.3,148 

120,244 

56,346 

40,3.59 

26,742 

46,243 

21,4.37 

35,930 

10,180 

33.143 

586,271 

128,782 


« 
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REfERENDUM, FEBR'DARY 1010. 

Constitution, Soction 87. 

The FtNANCiAi. Auhebment. 


States 

1 

YES 

NO 

1 

j Majority for 

1 YES. 

Majority for 
NO. 

Mew South Wales 

i 

227,650 

i 

252.107 1 


i 

25,457 

Victoria . 

200,165 ! 

1 242,110 



I 41,9,54 

Queensland 

SV.I.IO 

72,516 

14,614 


South Australia 

40.3.52 

51,250 

' 

1,898 

Western Australia* 

49,0,50 

30,392 

18,658 

j 

Tasmania t 

32,167 

21,454 

10,713 

i 

ComiTKinwoalth ' 

1 

64.5,.')14 

670,838 

• 

1 2.5.324 


HEKKREVDA, Al'HIL 1!>U 
Constitution. Section .*>1 (i ). (.\x ), (xxw ) 
(1) Le<!ISI.\TIVF I’owi.iis 


Stati 

; YES 

NO 

Mu|orit> foi 
' YKS 

Ma|orit\ for 
.NO 

N('\\ South Wales 

135,068 

240,605 

1 

104,637 

Victoria 

' 170,288 ■ 

270,300 

' 

100,102 

Queeiislniid 

tiO„>52 

80,420 

I 

10.868 

South .Austialni 

50.3.58 

81,004 

1 

31. .546 

Western Australia 

3.1.043 1 

27.185 

“>,858 

— 

'raamanni 

24,147 j 

,13. 200 

i 

9, 0.5.3 

t'oininonvvealtli 

483, 1.56 

742.704 


250,348 


Coufititutioii, Sot'don >1 (xi ) (N^rw Sub-scctioii) 


(i) Mdnopouks 


State. 

YES 

» 

NO. 

i 

Mrtjoritj foi 
YES 

Ma|ont\ for 
NO 

Now south Wales 

138,237 

238,177 


09,940 

Victoria . j 

171.453 . 

268.743 


07.290 

Queensland 

70,2.50 ; 

88,472 


18,213 

South Athtralia 

50,835 ; 

81,479 

. 

30.644 

Western Australia 

33,.502 t 

26,561 

7,031 

» 

Tasmania 

^ 24,292 1 

32,060 



8,668 

Commonwealth 

488,668 ! 

736,302 

— 

247,724 
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REFERENDA. APRIL ISIS. 
Constitution, Soction Si (x.). 


(1) TrADB and COMHKItC'E. 


State j 

i 

YES 

I NO. 

Majority for 
YES. 

j Majority for 
! NO. 

1 

New South Wales , 

[ 

317.848 

! 359,418 


41.57© 

Victoria 

297,2flt) 

i 307,975 1 

— 

10,685 

Queensland 

146,187 

1 122.813 j 

23,374 



^uth Australia 

»6,08.3 

91,144 

4,941 

— 

Western Australia 

66,349 

i .59,181 

7,m 

— 

Tasmania . j 

34,660 

42,084 

1 

•1 7,424 

Commonwealth 

958.419 

082.615 


24.196 


Constitution. Seetion 'll (xi. ) (New Sub-seetion) 


(2) Trusts and Comhinks. 


State 

j 

YB8 

NO 

Majoritv for 

yeS 

Majority for 
NO. 

New South \5'ale» 

319,1.10 

358,155 



39,006 

Victoria 

.301,729 

305.268 

— 

3,539 

Queensland j 

147,871 

122,088 

25,783 

— 

South Australia 

96,400 

90,186 

6,215 



Western .Australis 

67,342 

58,312 

».()30 

— 

Tasmania 

34.839 

41,93.1 

— 

7,096 

Common n eal th 

! 907,331 

97.5,943 

1 

8,612 


Constitution, Section .'51 (xxxv. (a ) ) 


(3) Arbitration in Kaii.wa\ Disputes 


State 

YES. 

NO 

Majority for 
YES. 

Majority for 
NO. 

New South Wales . 

316,928 

361.743 


44:815 

Victoria . . 

295,255 

310,921 

— 

14,666 

Queeusland 

146,521 


22,662 



South Australia 

96,072 


4,810 



Wtstom Australia . . 

65,957 


6.992 

— 

TasAumia 

34,626 



7,671 

Ooitononweid^ 

956,358 


imBi 

33, m 
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Oongtjtution, Section 51 (xx.). 


(4) Corporations. 


State. 

1 

yes. 

j 

NO 

1 

Majonty for 
YES 1 

Blajonty for 

1 NO. 

• 



j 


New South Wales . . 

317,668 1 

1 

1 361.255 1 

-- 

43, .587 

Victona . 

298,479 

308,915 ; 

— 

10,436 

Queensland 

146,936 

i 123,632 i 

1 231304 

1 

South Austrajia 

96,309 

i 91,273 1 

1 5,036 

[ 

Western AusteiJia . 

66,595 

1 .59,445 

1 7,150 

i 7, .580 

Tasmania 

34.724 

1 42,.304 

1 

Com m o n wr al 1 1 1 

960,711 

1 986.824 

1 

1 

26,113 

1 


Constitution, Section 51 (xxxv ) 

(j) iNUfsTRiAr. Mattkri. Labour ani> Employment. 


ST\Tf' 

YE.S 

NO 

Majority for 
YES 

, Majority for 
NO* 

1 

New South Wales 

318,622 

361,044 


1 

1 42.422 

Victoria 

297,892 

309,804 

— 

' 11,912 

Queensland 

147,171 

123.5.54 

23.617 

1 

South Avistralia 

96,626 

91..J61 

5.265 

1 

Western Australia 

61), 45! 

59,612 

6,839 

— 

Tasmaiua 

34,839 

42,236 

— 

, 7,397 

Commonwealth 

961.601 , 

987,61! 

— 

’ 26,010 


Constitution, Section 51 (a ) (i ) (New Sub section) 
((i) Natkinaiization or Monopolies 


1 

State | 

1 

1 

YES i 

1 

NO 

i 

Majonty for j 
YES 

1 

Majonty for 
NO 

New South Wales . , 

301,192 

341.724 

i 

40,532 

Victona 

287,379 

298,326 

— ! 

1 10,947 

Queensland 

139.019 

117,609 

21,410 

— 

South Australia 

i 91,411 

86.015 . 

4,496 


Western Australift 

' 64,988 

67,184 

7.804 


Tanmaftia 

33,176 

40,189 

1 

1 7,013 

Conunonwealth 

1 ftl?,16J5 

941,947 

i — — _ 

j 24,7^2 
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CHAPTER II. 

COMMONWEALTH LEGISLATION. 


PART 1. 

ORGANIC LEGISLATION. 

(1) ORGANIZATION OF THE EXECUTIVE. 

The Execative Powei. 

By the Constitution the executive power of the Comnionwealth 
is vesteil in the Governor -General and a Feileral Executive Council 
(sections 61 and 02) The Govjrnor-General is authorized to 
appoint political officers heing moiiiber.s of the Federal Parliament 
and Ministers of State to administer such Departments of State 
as may be estabhshwl (section 64) By the Constitution, .section O.!, 
it is enac'ted that until Parliament otherwise prondes the number 
of Ministers of State shall not exceed wven, and bv section 66 that 
the approfiiiation for ministerial salaries shall not lie more than 
£12,000 pei year until otherwist' provuleil 

Costonu and Excise Department. 

The Departments \>f ('ustoms and Excise in all the States, 
upon the Proclamation of the Commonwealth on 1st .Januarv, IWl, 
were automatically transferred to the ('ommonwealth under section 
69 of the Constitution without any proclamation or executive Act. 
and they thereby came under the control of the Commonwealth 
Minister of Trade and Customs. AH the Customs and Excisb laws 
and Mie administrative regulations m force in the States temporarily 
remained in operation until the passing of the Commonwealth 
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Customs Admmistration Act 1901, which rc-oi^anized and unified 
the Customs and Excise services and rules and methods of adminis- 
tration. Customs Act 1901-16; Beer Excise Act 1901-12 ; Dis- 
tillation Act 1901 ; Excise Act 1901 , Spirit Act 1906-15. To the 
Customs Department is entrusted the administration of sub-depart- 
ments (^ealinp; with quarantine, fisheries, analysis, sugar and other 
Bounties, light-hou8(“s, beacon.s and buoys and Inter-State Com- 
mission 

Naval and Military Department. 

In the exercise of power conferreil b\ the Constitution, section 
69, the separate Defence Dejiartnient.s Forces, Arnit , Navy and 
Ami^meuta of the State's wore, in Maich 1901. by Proclamation, 
transferred to the control of the Coinnion wealth Minister of Defence. 

By the Ministers of State .Act lOl."), tht number of Ministers of 
State was iucieas<«l fioni seven to eight and the annual lump sum 
afiproiniation to tl.'l.OoO This alteration was niadf in order to 
jirovide toi the apiiointinent of a Minister for the Nav^y Mr 
.1 .A .Ienskn hocaine the first holder of this ofhee 

Postal, Telegraphic and Telephomc Department. 

Cnder the ( onstitution, section 69. the se])arate State Postal 
and Telegraiihic Departments were, by Proclamation dated 1st 
Maieh IfMtl, amalg iinated and taken over by the Federal Executive 
and placpil under the eontiol of the Fetleral Postmaster -General 
Dn 1st Dei-einber in the .same vear the rominon wealth Post and 
Telegrajih Act 1901. came into operation and the State laws relating 
to admini.stration winch had been tomporarilv preserved ceased to 
o]jerate and were siijierseded bv Federal laws The chief admmis- 
tration of the l)e]iartinent was vi'sted in the Postmaster-General, 
a resiKuisible Minister of (’ahinet rank who has authority to delegate 
some of his powers to chief officers in the States commonly called 
Deputy Postiiiikstei's-GeHeral. 

The Jreasoiy. 

This Department dates from the Proclamation of the Common- 
wealth? It comprehends the following business branches : — 
Treasury siijiervision of revenue, finance and taxation . invalid \nd 
old-age jieusions , maternity allowance , government printing. 
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Ibws «ni Tw riha i w . 

Thia Department wae also created by Proolamaticm with the 
establishment of the Commonwealth. It was, for several years, 
charged with the following business : — Federal Capital ; Electoral 
Act ; Public Works ; Census and Statistics'; Meteorological ObsW' 
vaticHss. 

W(»ks and Railways. 

In July 1916, a Department of Works and Railways was formed 
which took over most of the functions of the Home Affairs. 

Law and Justice. 

The Attorney-Generars Department was created by Proclama- 
tion on the 1st January, 1901. It deals with the following matters : 
--High Court business ; Court of Conciliation and .Arbitration ; 
Patents ; Trade Marks , Copyrights and Designs ; War Legislation. 

By the Act, No. 28 of 1916, firovision was made for the appoint- 
ment of a Solicitor-General of the Commonwealth to perform such 
duties and functions as may be presen bed by any Act or as may be 
delegated to him by the Attorney-General m pursuance of any Act. 
The Attorn^-Genwal is authorized, in wnting, to delegate to the 
Solicitor-Genwal any of his jiowers and functions under any .Act 
so that the del^ated powers may lie exercised by the Solicitor- 
General as fully and as effectively as by the Attorney -General. 
Under this legislation Sir Robert Garrax became the first Solicitor- 
General 

Ptime Minister. 

A new Depiartment under the supervision of the Prime Minister 
established by Proclamation on 30th December, 1911, is one of 
the latest additions to the Executive organization of the Common- 
wealth. It has taken over from the Home Affairs the supervision 
of fihe Public Service Commissioner’s Office, the Audit Office from 
the Treasury ; the Executive Council from the External Affairs. 

Seiwtnaticm. 

This is the last created Department fai the Commonwealth 
Government. By the Ministw of State Act 1917 the numb^ of 
l^awters watt increased to nine, and the appropriation to £15,30(1, 
per year. This Act was passed to enable the appointment of a 
tH& faw for B^oatriaHon. Senator E. D. MiiAJCn became the first 
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Plibie iMviet. 

The Comimmwealth Public Service Act 1902-11 has made 
permaomit provision for the managemmt of the public sOTvante in 
the various Departments the appointment, discipline, promotion, 
retiranent, or dismissal of public servants , the conditions and 
tenure their office ; the remuneration for their services ; the 
holding of examinations for the test of qualification for appoint- 
ment and another entitling to promotion. The Public Service 
Commissioner assisted by a staff of inspectors has been appointed 
to perform inyiortant functions such as . — The classification of 
work ; the supervision of officers , the conduct of examinations 
and tests , and generally to preside over the service and to recom- 
mend to the Government any changes and improvements that may 
be deemed necessary 

(2) OROANIZATION OF THE LEGISLATUBE. 

The Legislative Power. 

The Constitution, Chapter 1 , established the Federal Parlia- 
ment upon the bicameral system consisting of the Senate and the 
House of Representatives In various sections beginning with the 
words ■■ until the Parliament otherwise provides ' the Con.stitution 
made temjxirary provisions in matters of organization and procedure 
such as • — The franchise the qualification of members and electors 
and the conduct of elections These temporary provisions have 
since been supenseded by Federal legislation which maj* now be 
deemed to lie part of the Constitutional fabric 

Electoral Procedure. 

The Ckmunoiiwealth Electoral Act 1902-1911 made arrange- 
ments for the conduct of elections for the House of Representatives 
and the Senate Each State is distributed into Electoral Division 
equal to the number of members of the l^use of Representatives 
requiring to be chosen therein , in other words they are equal and 
single electorates in each of the States. The Senators are chosen 
by the pciople of each State voting as one electorate. None but 
enrolled electors are entitled to vote. No elector can vote more 
than jnce at each election The mode of voting is by secret ballot 
except in the case of voting by post which, however, has since Jieen 
repealed. Then iidlow provisions for the limitation of riection 
expenses ; the prohibition of treatii^ and undue influenoe ; 
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tLe polling ; the scrutiny ; the declaration of the poll ; the settle- 
ment of disputed elections by the Court of Disputed Returns. 
The Senate Election Act 1903 made provision for the filling of 
casual vacancies in the Senate. 

The Constitution Alteration (Senate Election) Act 1906 alt«s 
the dates on which, by the rule of rotation, the office of Senator 
begins and ends. 

The Representation Act 190o-ll makes jiermaaout provision 
for determining the number of members for the House of Repre- 
sentatives to which the jieople of each State are entitled, making 
allowance for fluctuations of the population. 

Qualification of Electors. 

The Commonwealth Klectoral Franchise Act liMl2 provides that 
the qualification for the right t^i vote in the choice of members of 
the Senate and the House of Uejiresentatives shall be as follows -- 
Adult British subjects of either sex who have lived in Australia for 
six months continuously^ .Aboriginal natives of Australia, Asia, 
Africa, or the Islands *of the Pacihc. excejit New Zealand, cannot 
vote at Federal elections unkvis they have accjiiired a right to vote 
at Elections for the Lower House of a State Parliament 

Qualification of Members. 

The qualification of mendiers are the same as those of eloctois. 
The only disrpialitication of memlier additional to those jin'scrilitxl 
by the (’/onstitution is that no memlM’rs of a State Parliament shall 
be qualified to be nommateil as a candidate for the Senate or the 
House of Rojiresontatives 

Allowance to Members. 

Members have in wction 48 of (he (kmstitution a right to 
allowance for their servlet's to bt' jiaid out of the (Vmsolidatwl 
Revenue The amount was fixed by that section at £4<K) jier year 
until Parliament otherwise provides and Parliament has other- 
wifl© provided by increasing the allowance of Members to £6(M) 
per yew except in the case of Members who are Ministers of State 
in receipt of Ministerial salaries , they continued to receive £400 
per yew in addition to their official salaries. Pacliamentar}' Allow- 
ancee Act 1907. 
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The PrivUegM ol Parliaiiiait. 

The privileges of Parliament are by section 49 of the Constitu- 
tion. similar to those of the House of Commons until otherwise 
declared by Federal Statute law. The only privilege legislation so 
far passed is the Parliament Papers Act 1908 which provides that 
no action or proceeding, civil or criminal, shall lie against any person 
for publishmg any document published under the authority of the 
Senate or the House of Representative* 

(3) ORGANIZATION OF THE JUDICIAL POWER. 

The judicial power of the Commonwealth is by the Constitution 
vested in the High Court, but, bv Federal legislation, a Chief Justice 
and .liistices have lieen apiKiinted and original and aY)]Tellate juris- 
diction has iK'en more fully defined and elaborated Federal juris- 
diction has been conferred on the several Courts of the States subject 
to the right of apjioal to the High Court. The High CJourt has been 
given e.xcluMvc and final jurisdiction m all questions arising as to 
the lunits intei .sc of the Con.stitiitional powers of the Common- 
wealth and those of the States and any case involvmg such an issue 
u|Mm being instituted in a State Court can be at once removed to 
the High Court 

Judiciary Act. No (i of lfMt3 section 4. made provision for the 
ajipomtinent of a Chief Justice and two Justices and the following 
became the first Judges of the High Court, viz , The Right Hon. 
Sir Sa-mcki. VVai,kk!1 Ckiffitii. G C M () , P C to bo Chief Justice , 
the Right Hon. Sir Edmfni) Barton, GCMG, PC and the 
Hon Richard F O’Connor, to be Justices of the High Court 
Bv the Act No ."t of HMMi the numlier of Justices was increased 
to foul, and the Hon Isaac Isaacs and the Hon Henry B, 
Huuuns were apjiointed to fill the vacant places. By the Act 
No 31 of 1912, the mimbei of Justices was increased to six and 
the Hon F G Dcffy and the Hon ( Jha ri.es Powers were apjiointed 
Mr Justice O't^ONNOR died in Noveinlwr 19P2 and the Hon George 
Edward Rich was ajuiointed to succeed him in April 1913 

Incidental to the judicial power of the Commonwealth, legis- 
latioh has been passed under the name of The High Court Procedure 

Act 1903-ir) and the Evidence Act 1905 * 

• 

Ijegislation m aid of the judicial power reserved to the States 
is embodied in the*Service and Execution of Process Act 1901-12 



wliwh affords valaadite faoffitiM fcwr tb« mtmxmemt flf ittdil* 
meats, the servieea oi writs Mid Bummmums in oimi oases atid the 
mceeutmu ot wmvatits for aj^nehmima in oriminal oases at the 
iiu^anoe <ff litigants in one State against debtors and wrtmg-dows 
roEdding in or taking r^oge in another State. The State Laws a nd 
Records Recognition Act 1901 is a fitting accompaniment to the 
principal measure. 


PART II. 

GENERAL LEGISLATION, 

Trade and Commerce. 

The trade and oomiuerce power vested in the Federal Parlia' 
ment is probably the widest, most comprehensive and far-reaching 
Of all the several distmet grants of legislative authority contained 
in the Constitution It must not be confused with the taxing 
power but even without the sjiecial taxing power conferred, it 
could under the commerce power have imposed duties of Customs 
m the importation of goods. As illustrations of the immense sweep 
and range of the commerce power the following Federal Acts may 
be mentioned which owe their origin and legality to this grant of 
jiower 

The 8ea C'amage of Goods Act 1904 gave legal remedy to the 
owners and shippers of gooils which, whilst being conveyed in ships , 
engaged in the inter-state or external trade have been lost or 
damaged through unseaworthiness of such ships or through negli- 
genoe in their navigation. 

The Secret Commissions Act 1905, makes it a punishable 
offence for agents of a principal engaged in inter-state or external 
trade (1) to accept an^ secret commission, gift, consideration or 
reward for anything done or forbearance observed in relating to 
his pniicipal’s affairs or (2) to buy from or sell to himself any goods 
for or on behalf of his principal without the knowledge or consent 
of his principal. 

The Commerce (Trade Description) Act 1905, provides (pr the ' 
itl^|l 90 tion of imports and expOTts, and for the promulgatkm <d 
fftgnlations prohibiting the importathm into M the eiqiortatkm 
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Imm tlie C!onun<m««idih of ^wcified goods unless tibere be epjtlied 
tiO IJbose goods in a prescribed manner a trade description ci sucb 
a oharaoter and relating to such matters as may be presoibed. 

The Seamen’s Gompmsation Act 1911 is a sri’iking example of 
the elasticity and all comprehensiveness of the commerce and 
navigation powers. It gives persons employed on board ships 
engaged in the inter-state or external trade a right against the 
owners to recover compensation for personal injuries sustained by 
accident in the course of their employment with or without proof 
of negligence. 

« 

The ’main provisions of the Australian Industries Preservation 
Act IDOft-lO, prohibit and penalise contracts, trusts and combines, 
in restraint of inter-state or external trade ; they derive their 
validity from the Federal control over inter-State and external 
commerce. 

The Inter-State Commission Act 1912 has been passed partly 
by the authority conferred by the Constitution, section 101 and 
})artly in the exercise of the commerce power • section .31 (i ). The 
prmcipal duties of the Commission are to execute and mamtain 
within the Commonwealth the provisions of the Constitution relating 
to trade and commerce and of all laiis made thereunder. 

External ABairs and Relations. 

In the exercise of ixiwer conferml by the Constitution, section 
51, sub-section xxx ' External Affairs," and sub-section xxx. 

Relations of the Commonwealth with the islands of the Pacific," 
three Acts have been passed of great importance, significant of 
Commonwealth influence expansion and representation abroad 
having in some respects extra-temtonal operation. 

The Extradition Act 1903, provides for the surrender to foreign 
countries of fugitive criminals found and arrested m the Common- 
wealth for crimes committed m such foreign countries and for the 
requisition by the Commonwealth for the surrender to the Common- 
wealth of fugitive criminals accused of crimes committed in the 
Commonwealth and arrested in other countries. 

• 

The Pacific Islands I.abourer8 Act 1901-06 made laws f<w 
restriction and prohibition of the introduction of labourers froa^^w 
Paoifio Islands intt^Australki. It gave tlm Minister power sttb|eot 
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to exeeptioiis defuied in the Act of 1906 to order the deportation 
and return to the Islands of any native inhabitant of suoh Islands 
found in Australia after the Slst December 1906. 

The High Commissioner Act 1909 authorized the appointment 
of a representative and agent of the Commonwealth in the United 
Kingdom to perform such duties as may be assigned to diim by 
the Governor-General The Right Hon Sir Geoimie Reid was 
appointed the firsj High Commissioner and in Gctolier 1915 he was 
succeeded by the Right Hoii Andrew Fi.sher. 

Postal, Telegn^hic uid Tel^honic Service. 

The Post and Telegraph Act ltMH-12 made laivs for the conduct 
of the Postal. Telegraphic and Telephonic Servictw The Postal 
and Telegi’aph Rates Act of the 1st No\cinV>er 1902 and the Postal 
Rates Act of 1912 established uniforimt_\ throughout the Coininon- 
wealth in the rates charged (1) for the tran-smission of newspajiers 
by jKist ; (2) for the transinission of messages by telegraiih . and 
(3) for the transinis.sion of letters, cards jiarcels. and books, by jmst. 

The VViielesh Telegrapln Act 190.5 gave to the Po.stinast<.r- 
General the exclusive privilege of establishing and maintaining 
stations and appliances for the purposes of transmitting aiul receiving 
messages by wireless telegraphy 

The Telegraphic Act I9<19 enableii the Covi'rnor-Gcneral in 
case of emergency to authorize any oflicer of the Commonwealth 
to auBumc possession of aiwl take control of any submarine cable 
oranj wireless telegraph oriwiv telephone within the Commonwealth 

The Pacific Cable Act 1911 gave authority to the Pacific Cable 
Board to construct and work a submarine cable between Doubtless 
Bay, New' Ze.aland and Australia 

Naval and Hilitaiy Defimoe. 

The Federal system of defence by laml and by soa an<l the 
command theieof, its organization and discipline, compulsorj' 
miiitdiy training drill and service is elaborated in the Defence ,Act 
1968*15 ; Naval Defence ^ot 1910-12. The land forces have been 
unified, systematized and strengthened. In the first Defenoa Act 
190^ the command of the Military Forces of the Commonwealth 
was entrust^ to the General Officer Commandiftg and that of the 
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naviJ forces to the Naval Office: Commanding. By biter legiabi* 
tkm theee commandeav were dispensed with and the Govemm*- 
Oeneral has constituted a Conncil of D^ence and a Botutl of Adminis- 
tration for the military forces called the Military Bomd rmd a 
Board of Administration for the naval force called the Naval Board, 
having such functions as are prescribed by regulation. In time of 
war the GovemOT-Genaral may place the defence force or any part 
thereof under the orders of the Commander of any portion of the 
King’s regular forces or the King’s regular navbl forces as the 
case may be. There is also an Inspector-General for the military 
forces and a Diijector of the naval forces ■ Defence Act 1903- 
1912, sections 8 and 28. Whenever the Commonwealth naval 
forces are acting with the King’s naval forces the forces so acting 
together are deemed to be one force and are to be in the command 
of the Senior Naval Officer present acting in command • Naval 
Defence Act 1911, section 3 

The Naval Agreement and Subsidy Act 1903 providing a 
contribution of £200,000 per year towards the British Fleet has 
been superseded bt the a88uin]>tioD of direct responsibilities for 
and direct control over naval defence m Australian waters and the 
estabhshment of a Royal Australian Navy under the name of a 
Fleet Unit. 

In addition to the ordinaiy powers conferred on the Govern- 
ment under the Defence Act 1903-17 extraordinary war powers 
have been granted by the following Acts, viz — 

W’ar Precautions Act 1914-15. 

Trading with the Enemy Act 1914-16. 

War Loan Act 1914-17 

Enemy Contrsicts Annuilnient Act 1915. 

War Census Act 1915-16. 

Australian Soldiers' Repatriation Fund Act 1916. 

Unlawful Association Act 1916-17 
War-Time Profits Act 1917 
Austrahan Soldiers’ Repatriation Act 1917 
War Pensions Act 1914-1916. 

.Wheat Storage Act 1917. 

Ooinage^ Ovmnoy and Legal Tntder. 

The Commonwealth has, so far, taken no action to assume Ibe 
control of the coinage of gold which at present is being carried on 
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m the bnutchee of the Royal Mint existing in New South Wales, 
Victoria and West Australia whioh are subsidised by the State 
Gov^nments. 

The Coinage Act passed in 1909 provided that the future 
Australian coinage sliould consist of the following coins . — In gold, 
£5, £2, £1. and 10s. , in silver, 2 b., Is., 6d., and 3d ; and iit bronze, 
Id. and id. Gold was made a legal tender up to any amount, 
silver up to 408-. and bronze up to Is Ultimately the coinage 
was to be imd^iaken m Australia, but for the time an agreemmit 
was made with the authorities of the Royal Mint in London for the 
coinage of silver and copper com m London, to be shipped to Aus- 
tralia as required, the old silver and copper coin was to be gradually 
withdrawn from circulation m Australia Considerable revenue 
is being derived from the profits made bv the coinage of silver and 
copper The profits so far having been £347,297 from silver coin 
and £12,423 from bronze coin 

Ctmimonwealth Note Issue. 

By the Australian Notes Act 1910 the Commonwealth Treasurer 
was empowered to issue notes to be a legal tender throughout the 
Commonwealth and redeemable at the Seat of Government The 
denominations of the notes were to be from 10/- up to £100 each. 
The Act directed the Treasurer to hold the following reserve of 
gold coin as security for payment of the note.s, viz (a) An amount 
not less than quarter of the amount of notes issued up to seven 
million pounds and (b) an amount equal to the amount of Australian 
Notes issued in excess of seven millions pounds. By the Amending 
Act of 1911, No. 21, the reserve clause was altered to read as 
follows . — “ The Treasurer shall hold in gold com a reserve of not 
less than quarter of the amount of Austraban Notes issued. ’ This 
anwndment was intended to come into force on the 1st July, 1912 
Its operation was afterwards deferretl until the Commonwealth 
elections 1913. These elections resulted in the return to power 
of another Administration and the new Treasurer, Sir JoHK (after- 
wards Lord) Forrest aimounced his intention, during his tenure in 
ofiice, of maintaining the reserve at the rate provided in the original 
Aeti. He went out of bifice in Septembw 1914 ; . but since thei^ 
thffe has been a very great change in the proportion^ gold 
reserve. 
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Oa 30th June, 1916, the vt^ue of the notes issued and unre- 
deemed was £45,057,616, against which there was a gold reserve of 
£16,262,693, leaving an uncovered amount of £28,794,923. 

At the end of August 1918, Australian notes to the value of 
no less than £54,552,794 had been ussued and were not redeemed. 
As againsi^this issue there was a gold reserve of £17,659,764 leaving 
an uncovered amount of £36,893,040. 

» 

It thus appears that a large proportion of the notes — aU of 
which are payable on demand — -is permanently uncovered by gold, 
and this proportihn constitutes an undoubted part of the public 
debt This item is constantly Huctuatmg m amount, and financially 
resembles a bank overdraft on which no interest is jiayable No 
reference lias been made to the uncovered notes m the tables 
officially summarising the public debt 

The Commonwealth Bank. 

By an Act passed in 1911 provision was marie for the creation 
of a Commonwealth Bank authorized to carry on Savings Banks 
ordinary banking as well as Government banking business It 
was not empowered to issue bank notes but in other respects it 
liad the functions of an ordinary bank of issue It was to be managed 
by a Governor and a Deputy -Governor to be appointed by the 
Governor-General The capital of the bank was originally fixed 
at £1,000,0(X) sterhng to be raised by the issue and sale of 
debentures In 1914 an Act was passed to increase the capital 
of the bank to £10,000,000 but no additional capital has, up to the 
present, been advanced by the Commonwealth Government to the 
Bank. The first step m the organization of the bank was to appoint 
as Governor Mr Dennison Mllleb of the Bank of New South 
Wales and Mr. James Kell of the Bank of Australasia was subse- 
quently appointed Deputy-Governor 

, Bounties. 

In the exercise of exclusive power to grant bonuses or bounties 
on the production or export of goods the following Acts have hew 
pcffised, namely : — Sugar Bounty Act 1903 ; k905 ; 1912 , Bounties 
Aot 1907*, Cotton and fibres — flax and hemp ; jute ; sisal-hmnp ; 
oil raw materids ; cotton-seed ; linseed (flax seed) ; rice ; rubber*; 
ooffee, raw ; fish, loeSmred ; fruits dried ; combed wool or tops. 
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B^ofactnpws’ ]jr(Hi-work Enoouragera«at Act 1908-12. Iron 
Bonniy Act 1914-1915. Shale Oil Bonntiee Aot 1910. Wood Pulp 
and Rock Phosphate Aot 1912. 


Insnnaoe. 

The Life Insurance Companies Aot 1905 limited the amount of 
insurance money payable on the death of a child and {Irohibited 
the payment of insurance money on the death of a child to any 
p«eon except the parent or the person representative of a parent. 
The Marine Insurance Act 1909 contains a consolidation of the laws 
relating to this branch of Insurance. 

lEhOs ot Exchange and Ptomiasory Notes. 

The Bills of Exchange Act 1909-12 is a codification of the law 
r^ating to this branch of negotiable instruments based on the 
English model. 

Copyrights, Paioits, Oesigna and Trade Marks. 

Up-to-date legislation on these subjects are to be found in the 
Customs Act 1901-10. section .)2a ; the Patents Act 1903-0 ; the 
Trade Marks Act 1905-12 . the Designs Act 1906-12 ; the Patents, 
Trade Marks and Designs Act 1910-1914 , Copyright Act 1906-12. 

Exclusion and Naturalisation Laws. 

Legislation to regulate immigration and emigration and the 
exclusion from Australia of undesirable and unhealthy persons, 
iocludmg paupers and criminals, is to be found in the Immigration 
Act 1901-12 ; The Pacific Islands Labourers Act 1901-6. Dc\sirable 
aliens of good repute and qualified by residence ina)' lie iiattirahzed 
fuid admitted to citizenship but not as a right 

Ladnstrial Laws. 

The Commonwealth Conciliation and Arbitration Aot 19tH-l.'> 
utilizes to the fullest extent the limited Federal control over labour 
and employment conferred by section 51 (xxxv.). It vests in a 
Court consisting of a President, the authority to prevent and settle 
by conciliation and arbitration industrial disputes extending beyond 
t^e limits of any one State. One of the principal and unexpected 
feirttnes ot this legislatibn has been the authorization and oreatiim 
ot a network of industrial associations or organizations having the 
oonduot of lidrour and ^ptoyment matters in the interests of and 
on behalf of employes and workers 
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The difficulties of interpretatitMi of the gmnt power have 
been very great, raising such questions as the ektrauion the Act 
' to State railways and State tramways , preference to unionists ; 
the union badge , attempts to make general regulations or common 
rules ; attempts to make the Federal awards supersede the deter- 
minatioTW of State Wages Boards , the extent to which the High 
Court can control the proceedings of the Arbitration Court by a 
writ of prohibition 

In connection with the naval and military service, the Com- 
monwealth public service and works and railways within the 
Federal Temtories, including the Federal Capital, Fedwal control 
over labour and employment is of course unfettered. 

Invalid and Old-Age Pensions and Maternity Allowance. 

The liberality of the Invalid and Old-Age Pensions Act 1908-12 
passed pursuant to the express provisions of the Constitution, 
section .)1 (xxiii ) and the Maternity Allowance Act 1912, passed 
in pursuance of sub-soction xxxrx and section HI (the appropriating 
power) IS shown by papers presented to Parliament in connection 
with the Budget of 1918 

Shipping, Navigation and Lighthouses. 

Some indication of the great extent of Federal control over 
navigation and shipping and sea-borne trade and commerce (inter- 
state and external) and those engaged in it are afforded by the Sea 
Carriage of Goods Act IIKM , the Seamens Compensation Act 
1911 , the Navigation Act 1912 reserved for the Royal Assent ; 
the Lighthouse Act 1911-15 , the Inter-State Commission Act 1912 
and in the auards of the Commonwealth Court of Conciliation and 
Arbitration m maritime enterprises under the industrial l^islation 
authorized In the Constitution, section 51 (xxxv,). 

Acquisition of Land. 

By the l.and Acquisition Act 1909 thv Commonwealth was 
authorized to acquire aiu' land required for public purposes. Such 
land may be acquired either by agreement with the owmer or by 

compulsory process 

« 

Jnter-Btate Rivets. 

The power of the Commonwealth over inter-state rivers and 
navigation is illustrated in the River Murray Watw Act IdtS, 
which ratified an agreement entered into between the Prune Ministw 
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of thei Commonwealth and the States of New South Wales, Victoria 
and South Australia for the appointmmit of an Inter-State ComnuB- 
sion authorized to construct works necessary for the storage lUid 
distribution of the waters of the River Murray. 

Federal Caj^tal and Territories. 

The control of the Commonwealth ovtr. Federal Territories is 
exercised m such legislation as the followng 
Pa])ua Ghivernment Act 1906. 

Seat of Government Acceptance Act 1909. 

Northern Territory Acceptance Act 1910. 

Northern Territoiy Admmistration Act 1910 
Seat of Government Administration Act 1910 • 

Norfolk Island Act 1913 

Seat of Oovemment. 

Seat of Government Acceptance Act ltK)9 and the Seat of 
Government Administration Act 1910 provided for the establishment 
and orgamzation of the Federal Capital Already about £1,742,632 
has been spent in this great enterprise 

Horthem Territory. 

On the 7th November, 1907. the Commonwealth aid the 
State of South Australia entered into an agreement for the surrender 
to and accejitance bv the Commonwealth of the Northern Territoiy', 
Bubjeot to a]iproval by the Parliaments of the Commonwealth and 
the State. Thm approval was given b\ the South Australian 
Parliament under the Northern Territory Surrender Act 1907 
(assented to on the 14th May, 1908) and by the Commonwealth 
Parliament under the Northern Territorv Acceptance Act 1910 
(assentetl toon the 16th November. 1910) The Territory ac.conl- 
ingly was transferred by Proclamation to the Commonwealth on the 
1st January, 1911 

It is a territory under the (Commonwealth Constitution, Section 
122. but IS not a^iartof the (Commonwealth under covering clause VI. 

The Commonwealth has assumed liability for payment of lowis 
previously' contracted by South Australia in connection with the 
Northern Territory. It has also assumed entire responsibility 
for the Administration of the Territory and the Port Augtjkta and 
O^dnadatta Railway. The debts and Uabilitiis taken over by the 
tknnmonwealth were as foUowB Louis ^,657,836; railway 
ItwpoiwibiJity £2,274,486 ; total £6.932,322. 
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On the 16th November, 1908, Papu& or British New Guinea 
was placed under the Administration of the Commonwealth ; it is 
under the Commonwealth but not a part of the Commonwe^th 
which has since contributed the sum of £30,000 per year towards 
the Gdyemmont and yirotection of this territory . C^kmstitution, 
Section 122. 

Oommonwealth Railways. 

The construction and taking over and maintenance of railways 
was authonzed by the following Acts ~ 

Kalgoorhe to Port Augusta Railway Surv^ev Act 1907. 
Kalgoorlie to Port Augusta' Railway Act 1911-12 
Port Daruin to Pine Oeek Northern Territory Act 1910. 
Pine Cre*>k to Katherine River . Railway Survey Act 1912 . 
Pine Cre<‘k to Katherine River Railwav xVct 1913. 

The Commonnjalth Railway Act 1917 made permanent pro- 
vision for the management of Federal railways. 

The railway built by South .Australia from Port Darwm to 
Pine ( 'reek, 146 miles, first came under the jurisdiction of the Depart- 
ment of External Affairs, and was worked under the Administrator 
of the Northern TeiTitori On the 1st .Tulv, 191.5, the management 
of the line w;is handed over to the CVimmonwealth Railway Dejiart- 
ment 

In the Northern Terntori Acceptance Act, the oonstruction of 
a trans-contmontal line from South Australia to the Northern 
Territory is provided for The line has been extended from Pine 
Creek to Katherine River The total cost of the hue from Diirwin 
to Kafheruic Rivei has Ihhmi £1,62.3,244 The connecting line from 
Katherine River to Oodnadatta is in coursi* of survey. 

The line from Port Augusta to Oodnadatta, 478 miles, built 
by the State of South Australia was taken over by the Common- 
wealth Government from Ist Januaiy, 1911, but was held under 
lease by the South Australian Government until Slst December 
1913. It IS provided in the Northern Territory Acceptance Act 
, that the C/ommonwealth shall annually feimburse the State with 
the intorest payable on the amount of loans raised by the Stst« 
far the purpose of ^constructing the railway and the agreement for 
working the line proscribed that the Commonwealth » responaitde 
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to the State for any financial loss inonrred by the State in the work- 
ing and management of the railway, bat is entitled to receive from 
the State any profit made in such wcM^king and management. 

The line from Quoanbe 3 ran, New South Wales, to Canberra, 
Federal Temtory, five miles, was built by the Railway Construction 
Branch of the Public Works Department, New South Wales, and 
was completed and taken over by the Chief Commissioner of Rail- 
ways for that State, who has, for the time being, agreed with the 
Commonwealth Government to work it The line was opened for 
Commonwealth departmental goods traflic on 2.Jth May, 1914. 
Capital cost £50,000. 

The trans-continental line. K^oorlie to Port Augusta, 1,053 
miles, built by the Commonwealth at a cost of £7,123.744 was 
opened for traffic on the 22nd dav of October, 1917 

Legislation with Respect to Contracts. 

There is no general grant to the Federal Parliamc-nt of power 
to legislate respecting contracts made within the States, but it has 
full and unlimited authority to «lo .so res^mcting contracts made 
within the Federal Territories, the Seat of Government and with 
respect to inter-state and external trade, and with regard to 
Federal business and services 

The general }iower over contracts is still reserved to the States 
There are, however, several specific assignments of such jHiwer 
which have been exercised in the following Federal Acts . - 

Constitution, Section .71 (xxii ) ‘ Coinage (l^egal Tentler) Act 
1909. 

Coiwtitution. Section 51 (XUi.) . Australuui Notes (Legal 
Tender )Act 1910-11 , C-ommonwoalth Bank Act 1911. 

Constitution, Section 51 (xiv ) Life Insurance C'-oinpanies 
Act 1905 , JVfarine Insurance Act lf)09 

Constitution Section 51 (xvi.) • Bills of Exchange and 
Promissory Notes Act 1909-12 

Thwe 18 an indirect or implied grant of power to the Federal 
Pprliament to regulate cifntracta in connection with the inter-State , 
and external trade and commerce ; Section 51 (l ). Thus ^ Sea 
Gflifiage of Goods Act 1904 declares what «1^ be the implied 
onadikkiiu or warranties of a bill of lading, and what clauses iriiaU 
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be prohibited ia a bill of lading, presenting persona from contracting 
tfaemselves ont of the benefits and protection of the Act. The 
Australian Industries Preservation Act 1906-10, sections 4 to 7, 7a 
and 7 b prohibit and declare illegal any trusts, combines or refusals 
to deal, in restraint or monopoly of inter-state or external trade. 
The Contract Immigrants Act lOO.") declares that agreements made 
by persons outside Australia to perform manual labour within Aus- 
tralia upon arrival m .Australia are absolutely void and unenforce- 
able in Australia >ml£*w mafle in conformity with the conditions of 
the .Act 

« 

Actionable Wrongs Independent of Contracts. 

The Federal Parliament has no general authority to pass laws 
respecting torts or wrongs (such as negligence) committed uuthin 
any of the States but it has an unqualified jurisdiction to do so in 
relation to the Commonwealth Public Service, the Naval and Military 
Forces and within the Seat of Government and m other Federal 
Territories Parliament has. however, an incidental but limited 
power to attach sanctions to and provide remedies for the violation 
of rights and the neglect of duties imposed m the exercise of direct 
grants of jjower .such as in connection w'lth mter-state and external 
trade and commerce . inter-state shipping and navigation This 
legislative authority is illustratefl in the following Acts . — 

Sea Carriage of Goods .Act 1904 (negligence and unsea- 
wort hines-s) 

Seamens Compensation .Act 1911 (injury by accident). 

Patent Act 190.1!) (damage for infringement). 

Trade Mark.s .Act 1905-12 (damage.s for infringement) 

Designs .Act l'.K)0-12 (damages for infringement). 

Cojiynght .Act 1!)12 (right to prevent violation) 

Commonwealth Workmen's Comjiensation Act 1912 (injury 
by accident whilst employed in the public service or in 
Federal terntones) 

Legislation Respecting OBenoes Against the Commonwealth. 

As in the matter of civil wrongs so with referwice to the law 
ai crimes, the Federal Parliament has no unmeasured power wi thin 
the realm of criminal jurisdiction. • 

The Commonwealth Crimes Act 1914 codifies the possiUe 
offmoes and crimes^ agunst Fedwal law with the p nnisbmant 
breach which is to follow convictiim. 



42 GENERAL LEOISLATIdN. 


SMtittou Adoption of (tatuDon Iaw Boles. 

The question as to whether there can be a Federal common law 
independent of Federal legislation U referred to under a separate 
heading {post) " Judicial Interpretation ’’ Under tlie heading of 
“ Federal Legislation " it is appropriate to mention that in the 
exercise of its legislative powers to deal with definite* subject 
matters the Parliament of the Commonwealth has adopted and 
incorporated in several Acts, common law rules, principles and 
methods by reference only and not by definition Thus the Judiciary 
Act, No 6 of 1903, section 80, provides that so far as the laws of the 
Commonwealth are not applicble or so far as their provisions are 
insufficient to carry them into effect, or to provide adequate remedies 
or puni^ment, the common law of England as modified by the 
Constitution and by the Statute law m force in the State in which 
the Court in which the jurisdiction is exercised is held, shall, so far 
as it is appbcable and not inconsistent with the Constitution and 
the laws of the Commonwealth govern all Courts exercising Federal 
jurisdiction in the exorcise of their jurisdiction in civil and cnminal 
matters. 

The Copyright Act 190.5, section 7, declares that the common 
law of England relatmg to propnetai> rights in unpublished 
literary conifiositions shall, after the coiiiniencement of this Act 
apply throughout the fJomiuonwealth. 

The Trade Marks Act 11KK5, .stiction .5, provides that the common 
law of England relating to trade marks shall, after the coininence- 
ment of this Act, apply throughout the Commonwealth 

The Bills of Exchange Act 1909-12, .section ■> (2j enacts that 
the rules of coniinon law, including the law merchant, save in so 
far as they are inconsistent with the exjiress provi8ion.s of this Act, 
shall continue to apply to bills of exchange, cheques, and promissory 
notes. 

The Marine Insurance Act 190!>. section 4, provides that the 
roles of the common law, including the law merchant, save in so 
fas' as they are inconsistent with the express provisions of this Act, 
shall apply to contracts of marine insurance 

Ihe Crimes Act, No. 12 of 1914, section 4, provides “ The 
ptinoiidee of the common law with respect to criminal liability 
ahw, snbjeot to this Act, apply in relation to/>ffenoes against this 
Act.” 
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PART HI. 

LEGISLATION RESPECTING nNANCE. 

The 1!|udng and Spending Powen. 

The jx>wers vested in the Commonwealth which have caused 
most suqirise and yielded the moat unexpec^d results are the 
taxing j)ower. section .51 (ii ) and the spending power, section 81. 
These powers are practically unhmited save that Federal taxation 
must not dischminate between States ami money must be appro- 
priated for the purposes of the Commonwealth Avoiding the rule 
against discrimination the Federal Parliament could impose taxa- 
tion in every shape and form, ilirect and indirect, to the monopoly 
of all sources of revenue and to the exclusion and eventual destruc- 
tion of the States The gradual extension of Federal taxation and 
its infringement on the ongmal tax-gathenng preserves of the States 
18 shown in the e\<iusive Federal control over customs and excise 
duties and m the double land tax (Federal and State), m the double 
income tax (Fcsloral and State), in the double death and succession 
dut^■ (Federal and State) The F'wleral Parliament has also antici- 
pat<*d the States m nrifiosing an Entertainment Tax The process 
of Fedeial taxation rna\ go on widening and extending until it 
graduallv covers the wliole field of jiossible financial resources; 
then will come the gieat dav of reckoning and the States may find 
thomselvi's cnpplo<l in then hnanci's and compellwl to retrench 
and reduce their widening functions and expense 

The s|)eiuling ])owei of the Commonwealth is not restrictetl 
to the pur[>oses of legislation defined In- section 51 but appears to 
be unliimtod siivc b\ its own ihscrotion the J)aJ^ng capacity of the 
tax payers and m the last resort by tlie ballot-box. No Court of 
law could possible }ti event the Fedeial Parliament appi opnating 
money for an>' ^luriiose under the sun This houndles-s power of 
appropriation is illustrated in the Matermty Bonus Act, the Polar 
Ex])edition Grant, the Belgian Grant, the proposed Bureau of 
Agriculture and the proposed Bmmu of Science Similar elasticity 
in the spending iwwer has been disco vefed m the Constitution of 
the I^iited States where the Union Government is gradually ov^er- 
ahadowing and su^rseding the Governments of the States in vast 
financial appropriations as powerful and effective in their operations 
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Aad molts as if the Uoion had acquired additional Constitutional 
pourers by an amendment of the instrument of government. The 
same developments turn going on within the limits of the Common- 
wealth of Australia 

With such boundless taxing and spending powers it is i^ot sur- 
prising to find that the federal income from taxation, strictly so 
called, as distinguished from fees and charges for services rendered, 
has increased from the sum of £8,894,319 collected in the first year 
of federal history exclusively from customs and excise duties, to 
the sum of £16,587,906 in the year 1913-14 immedkitel) preceding 
the declaration of war collected from Customs, excise and direct 
taxation. Yet for the first ten voars of that history there was a 
constitutional limit or break on Commonwealth expenditure out of 
revenue derived from customs and excise duties After the year 
1910 that break or limit was removetl. That break or limit and its 
eventual removal will now be explainetl in detail 

Commonwealth and State Finance. 

Two of the prominent provisions of the financial scheme of the 
Constitution were section 87, known as the • KraiUlon clause ” 
and sections 89 and 93 known as ' the hook-keepinn clauses. ' Sec- 
tion 87 provides that ' during the period of ten \ ears after the estab- 
lishment of the Commonwealth and thereafter until the Parliament 
otherwise jirovides, of the net revenue of the Commonwenlth from 
duties of customs and of excise not more than one-fourth shall l>e 
apphed annually by the (’ommonwealth towards its expenditure. 
The balance shall, in acoortlaiice with this Constitution, lie paid to 
the several States, or applied to the payment of intcrt*st on debts of 
th* several State.s taken over by the Commonwealth 

Section 93 provides that during the first five years after the 
imposilion of uniform fluties of customs and thereafter until the 
Parliament otherwise provides, the Commonwealth shall credit 
revenue, debit expenditure and pay balances to the several States 
as prescribed by the iwriotl preceding the imposition of uniform 
d^iee oi customs.” The mode of crediting revenue and debiting 
expenditure was prescribed as follows : — 

( 1 .) The Commonwealth sliall credit to each State the revenues 
ooUeoted therein by the Commonweeith. 



FINANCIAL LEGISLATION. 




4 & 


“ (u.) The Commonwealth shaU debit to each State — 

(a) The expenditure therein of the Commonwealth inoarred 
solely for the maintenance or continuance as at the time 

i 

of transfer of any department transferred from the 
State to the Commonwealth. 

lb) The proportion of the State, according to the number of 
its people, in other expenditure of the Commonwealth. 

“ (m.) The Commonwealth shall pay to eaq^ State month by 
month the balance (if any) in favour of the State.” 

Commonwealtli Ezpenditiiie. 

The application by the Commonwealth Government of the 
revenue collected by it under this system was naturally grouped 
under three .separate headings . — (a) Expenditure in services and 
departments transferred by the States to and accepted by the Com- 
monwealth, such as. Defence, Customs and Excise. Postmaster- 
General, etc. (h) Expenditure on new departments and services 
arising from Federation, viz , The Governor- General, Parliament, 
Home Affairs, External Affairs, etc (c) Payment to the States of 
surplus revenue m consideration of the surrender of customs and 
excise See first two Commonwealth balance-sheets, infra, p. 60. 

Of these three groups only (a) and (6) involved actual expen- 
diture by the Commonwealth , group (c) being merely a transfer 
of money to the States as a subsidy to be used by the States. Dunng 
the transition period the expenditure on transferred services was 
debited to the several States in respect of which such expenditure 
was meurred, while the expenditure on new departments and services 
was distnbuted per capita Surplus Commonwealth revenue was 
paid to the States monthly. Until the end of the year 1903-4, 
new public works, in the transferred departments were treated as 
transferred expenditure, and were charged to the States on whose 
behalf the expenditure had been incurred. In subsequent years 
all such expenditure was regarded as expenditure on new services, 
and was distributed amongst the States per capita. 

This method of crediting and debiting was known as the 
“ book-keeping system.” By section 94,^ after five 3 ’ears from the 
imposition of uniform duties of customs, the Parliament could 
provide “ on such basis as it deemed fair, for the monthly pay^ient 
to the several States of all surplus revenue of the Commonwealth.” 
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'nw book'keepiug system lasted five years, but the “ Braddou 
clause ” or the ‘‘ federal fourth limit of expenditure lasted ton 
years. The Surplus Revenue Act 1908 declared that the provisions 
of the* (Constitution, section 93, should expire on the 13th June, 
1908, and it made temporary provision in substitution of the book- 
keeping system. The Surplus Revenue Act 1910 repealed the greater 
part of the Act of 1908 and provided for the termination of the 
“ Braddon clause " as from Slst December, 1910, and for the pay- 
ment to the StatefS of 2o, - pw head of the population until 30th 
June 1920. Western Australia and Tasmania have received special 
grants. 

Under the new system of keeping the accounts there is no 
farther crediting revenue and debiting of expenditure to the several 
States. The whole of the revenue and expenditure of the Common- 
wealth are now federalized and the States receive definite subsidies, 
not indefinite and varying monthly balances 

The annual subsidies paid to the States under the 26 - jier 
head aigreeraent have been as follows - 

1916-16 = £6,256.996 

1916- 17 = £6,180,419 

1917- 18 = £6.2.60.374 

l^aaBteited Properties. 

The (Commonwt<alth at its ««tablishinent took, over from the 
States a large number of jiroperties such as, post offices, customs 
houses and naval and military works origmally belonging to the 
State Governments A valuation was made and the value of such 
property was assessed at £11,202,515, the entire responsibility for 
this capital sum has been assumed by the Commonwealth which in 
the meantime pays interest thereon to the StaP^. amounting during 
the year 1916-1917 to £377,508. 

OonuiKmwoattb Bevoioe. 

Any olassifloation of the revenues of the Commonwealth which 
does not differentiate between money derived from taxation from 
money derived from servjoes, registration fees, and other sources 
would be a very imperfect and misleading one. Revenue demanded 
and leoeived by the Govwnment in the shape of taxation such as 
a land tax is a burden imposed on the people without otmtideration,- 
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except the ordinary rights of citizenship. On the other hand revenue 
collected by the Postmaster-GenOTal for carrying letters and sending 
telegraniR is not taxation in any shape or form. A fee paid for 
registering a patent cannot be regarded as a tax on the brains of 
the inventor. It is simply a contribution towards the working 
expenses of the patent office in return for which a patentee receives 
the orgaftiized protection and hallmark of the Government It is 
money paid and received for services rendered The payment may 
be moderate or excessive, but in no sense can it^>e regarded as a 
tax. If the same service wore rendered by a private corporation, a 
similar remuneration would probably be demanded. 

Taxation and Servioes. 

In the exercise of the taxing power Parbament has passed the 
following Acts for the imposition of taxation, viz — 

Customs Duties Tariff Acts 1902-17. 

Excise Duties Tanff Act 1902-.)-8 
Excise Duties iS]jirit Tariff UfOO 
Sugar Excise Aet 1910 
Bank Notes Tax Act 1910. 

Land Tax .Act 1910 
Income Tax 191.5- lb 

Estatt' (Piobate and Succession) Duties Act 1914-15. 
Entertainment Tax -Act 1916 
War Tunc Profit Tax Act 1917 

Subjoined wnll be found tabulateii statements A and B., 
showing in contrast the revenue received h\ the Commonwealth dur- 
ing several years asthere.sult of taxation and re v'enue received during 
the same ]ieriocl for services and registration foes. Table B. shows 
re^onue rt<coi\ed a.s the result of profit on the Commonwealth 
coinage of sih'cr and bronze Tt also show* the profits resulting 
from the Commonwealth note issue based on the assumption that 
Commonwealth notes issued and in circulation m excess of the gold 
reserve at the back of the issue is equivalent to money lent by the 
public to the Commonwealth without inteipst. 
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A. 

COMMONWEALTH REVENUE FROM TAXATION 


SUBJIFt T 

1901 1902 

1914-1915 

1916-1917. 

(Preliinmary 

Statement) 

1917-1918. 

, 

Customs and Excise 

£ 

£ 

i 

£ 

Duties ' 

8,804,319 

14,877.254 

15.610.287 

13,221,800 

Land Tax 

— 

1 ,963.696 

2,121,952 

2,124,267 

Income Tax 

Estate Probate Duty 1 

1 



5,621,950 

7,397,381 

Tax 

— 

39,646 

1,002,168 

940,460 

Entertainment Tax 
War Time Profits 

1 

! 

i — 

110,683 

24.7,258 

Tax 

- i 

1 1 

1 


679,740 

Total 

i 1 

! 1 

8,894,319 

16.870,596 

24.527,040 ! 

i 

24.608,906 


B 

COMMONWEALTH REVENUE FROM SERVJt KS, KEK.s 


Post, Telopraiihs, 
Telephones 
Copyright Designs. 

Patents, Fees 
Coinage Profits 
(a) Note liiconio. 
Profits , Interest 
on uncovered 
notes 

(h) Other receipts as 
under 


1001 1002 


t 

2,:tT 2,81.1 


1914 1015 

i 

4.594,.-.4-2 j 

21,900 ' 
208..348 j 

I 

774,373 


1010 1017 

t 

5.498,51 7 

‘20..59ft 
374 27h 

1,21.7,090 


1917 1918 

1 

5,700,637 

20.283 

220,378 


•1,270,0(H) 

3.483,873 


Total 



.5.599.169 


7.089.388 10,760,171 


(ck) The amounts given represent the interest earnings of the Australian 
Notes Account and do not appear in the Consolidated Revenue 

16) Profits on Common irealth steamers, detained enemy vessels ; receipts 
Irom quarantine, lighthousea Federal Capital, Northern Territory and Com- 
monwealth Railways. 

t* Estimated. 
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Totid Conunonweattb Berenoe tram Taxatum, Servioes and Feea. 


Year, 

Consolidated 


Revenue. 

1901-2 

= £11,267,180 

1914-15 

= £22,469,765 

1916-17 

= £31,616,428 

1917-18 

= £36,369,077 


Commonwealth Annual Ezpenditnie. 


COMMONWKAI.TII 

ExpKNnntiKb 

1 

1 

i 

1 

1914-191". 

1916-1917 

1917 1918. 

Ordinary expenditure nevi and 
transferred out of revenue, 1 
oxcludind War serx ices 1 

il«,«40,15.1 

£19,816,141 

£16,229,946 

Total expenditure out 
revenue, including '\\ ar 
pendituro 

of 1 

1 

1 

£2.1,644,145 

£34,885,007 

£.14,426,654 


The Estimated Cost of Federation. 

In the Federal Convention debates official estimates and speeches 
dehvered durmg the Federal campaign 1898, it was generally stated 
and agreed that the new Federal expenditure consequent on the 
establishment of a Commonwealth Government and Federal institu- 
tions departments and services would bo about £300,000 ; that the 
expenditure in connection with old Colonial service and depart- 
ments taken over from the States would be about £1,260,000, and 
that thus the annual cost of Federation including the new and 
the old services would be about £1,550,000 (The Hon. Edhukd 
Barton's speech at Town Hall, Sydney , the Hon. P. M. Glynn’s 
paper on Federal Expenditure 1898). 

The States surrendered to the Commonwealth ail the revenue 
1 derivable from customs and excise duties. The annual value of 
duties from these sources under the State tariffs was estimated at 
from £7,500,000 to £8,000,000. The Commonwealth would not, of 
course, require all that immense revenue to>pay its way and it was 
part of *bhe scheme of union that the Commonwealth should be 
mititled to apply only one-fourth of the net revenue from ousto^ 
mid excise for Federfd purposes, and after debiting 
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th® truisfoired services should pay over the surplus revenue to the 
States, month by month, duruvg the period of ten years. Let us 
see how this scheme worked out in actual practice. 

In the first year of Commonwealth history under the new 
tariff, from 30th June, 1901 to 30th June, 1902, the Treasurer’s 
balance-sheet of revenue and expenditure was as follow^ : — 


l.VCOME 


EXPENDITURE 


Balance brought forward 

£ 

Now Borviccs of the Com- 

f 

from 30th June-, 100 1 

.5.974 

mon wealth 

275,862 

Customs and Ex-cise 

8,692.750 

Customs and Excise col- 

Post and Telegraph 

2,372,861 

lection 

260,322 

Customs collected on he- 


VoHi and Telegraph 
Military and Naval 

2,461,916 

half of Western Aus- 


934,546 

tralia 

201,509 

Keliiined to States 

7,308,137 

OtJier revenue 

29,805 

Balance earned forward 



to 1902-3 

2,076 

Total 

£1 i.ao2,<)r>9 

1 

Total 

£11,302,959 


The following statement indicates the transactions of the 
Federal Treasurer for the year ended 30th .June, 1903 : — 


INCOME 


EXi’i:Ni)nT'Hn 


Balance brought forward 
from 30th June, 1002 
CuBtoms and Excise 
Post and Tele.rraph 
Customs collected on bo 
half of Western Aus- 
tralia 

Otfier revenue 


2,070 
9,451 , ((SO 
2,404,050 


233. 107 
1 0,075 


Now hoiviiM'h of the Com- 
mon «onl 111 

CiiKtoiiis and E\i ise col- 

lei tit, II 

PiHt and Tdi-grn]ih 
Military and NiunI 
Other e >,|iotnlittire 
lietuineil to States 
Balance tamed lorward 
to the tollouiiic year 


.. £12,107,054 


£ 

310,217 

272,286 

2,503,780 

745,183 

4,284 

8,200,457 

5,738 

£12,107,054 


From the foregoing balance-sheets it will be seen that at any 
rate during the first two years the cost of the new system of Govern- 
ment was well within the estimates of the Fedurahsts. 

New Commonwealth Sbbvice and Expenditure. 

1901- 2 .. .. .. £275,862 

1902- 3 .. .. .. 316,217 

( 

Balance Retubnso to the States. 

1901- 2 .. .' ..£7,368,137 

1902- 3 . . . . . . ‘ 8,200,457 
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It 'will be seen that the forgoing statement does not include 
any (rf the ordinary expenditure in connection -with the Postmaster- 
Genmal’s Department, the Department of Defence and the Deport- 
m^t of Trade and Customs, which were transferred from the States 
to the Commonwealth. It includes provision for certain works, 
buildings, and sites, w’hich expenditure has since 1904 beeij treated 
as Federal expenditure. It also includes the expenses in connection 
with the invalid and old-age pensions. Under the State system of 
old-age pensions in the year 1903, New South Wales paid £.'547,019 
and Victoria paid £213,7^, Total £762,773. 

Extraordinary Capital Expenditnre. 

The following is a summary compiled from the budget papers 
of September 1918, showing the capital expenditure partly out of 
revenue and partly out of loan money on certain pubhc works and 
institutions since the the estabUshment of the Commonwealth, 
interest on money ex^icnded not being included — 


Seat of Government, Canberra 

. . 

= £1.742,632 

Kalgoorlie — Port Augusta Railway 


£7,198.778 

Commonwealth Otlices. London 


£833,263 

Fleet Unit 


- £6,()86,(H)8 

Naval Bases— 



Henderson Naval Base 


^ £720,970 

Fluiders Naval Base 


£601,519 

Port Stevens Naval Bas<‘ 

. . 

- £66,236 

Albany Naval Base . . 


=- £4,«)79 

Floating Plant 


£4SK),722 

Cockatoo Island Dock Y anl 


=- tl26,3.')3 

Pine Creek— Katherine River Railway 


£4.'5o,336 

Ccxmmonwealth Line of Government Steaiiiera 

2,080,656 


Total 

£20,466,612 


CoBUBomreatth BorroHriiigB. 

A separate account is kept in the Treasury of all moneys raised 
by way of loan upon the credit of the Commonwealth. Such account 
is called the Loan Fund ; Audit Act 1901-6, section 55. 

The Commonwealth did not directly borrow money from th^ 
pfblio of Australia or from the Imperial Treasury until tlie com- 
mencement of the war in Aumist 1914, but it borrowed and used 
imbfie tarust funds. 
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The Naval Loan Act 1909 authorized the rtusing of a loan of 
£3,600,000 for the purpose of the naval defence of the Common- 
wealth ; the money to be raised by the creation and issue of inscribed 
stock bearing interest not exceeding 5 per cent, with provision for 
a sinking fund. This Act was repealed in 1910. 

Up .to the year 1911 the Commonwealth Government had met 
its public works expenditure out of revenue. In that year, how- 
ever, the Commonwealth being faced with the heavy prospective 
cost of the Transcontinental Railway, the Federal Capital and 
Northern Territory, it was decided to initiate a Loan Fund similar 
to those of the States. The flotation of this fund was greatly assisted 
by the fact that the Treasury at this time held a large quantity of 
gold principally on behalf of the Australian Notes Account, at that 
time only just started 

In 1911 the Commonwealth Inscribed Stock Act was passed 
providing the machinery and procedure necessarj', and various 
loan Acts were passed authorizmg the raising and application of 
loans for Federal purposes. 

The C<imnion wealth in taking over the Northern Territory from 
South Australia relieved that State of very heavy financial respon- 
sibilities It assumed liability for the w’hole of the accumulated 
debt contracted by South .A.ustraha in its efforts to govern and 
develop the Territory. The Commonwealth also took over the debt 
on the Port Augusta — Oodnadatta railway The debt on account 
of the Territory at flOth June, 1911, was £3,657,836 and on the 
railway £2,274,486 Total £5,932,322. As the securities fall in they 
are redeemed by the Commonwealth Government, the money 
required lieing taken from the Loan Fund This debt is, therrfore, 
a coiLstantly diiiimishmg one 

Commonwealth pre-war boirowed money has been applied to 
the following among other Federal purposes. 

Railway Construction Kalgoorlie to Port Augusta ; Darwin 
to Pino Creek, 

Loan Redemption — Port Augusta Railway, Northmm Ter- 
ntory, Papua Railways and wharves. 

Post and telegraphs and telephones, purchase of land and 
construction of conduits. 

London office, acquisition of land and buildings. 

Federal Capital acquisition of land and buildings. 

Defence dockyards Cockatoo Island. 
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On 30th June, 1918, the pubHo debt of the Commonwealth 
was as follows ; — 

Pie-War and Note Issae Borrowinss. 

Prb-War and Note Issue Borbowinos. 

£ 3. d. 

Ocmimonwealth Government inscribed stock 
purchased by the Treasurer out of trust 
funds .. .. .. .. 4.580,000 0 0 

Commonwealth Treasury Bills 6,241,081 0 0 

Balance of Northern Territory loans taken over 

from South Australia . . . . 2,772,515 0 0 

Balance of Port Augusta — Oodnadatta Railway 

loans taken over from South Australia . . 1 ,759,003 0 0 

Value of properties transferred from the States 

to the Commonwealth .. 11,202,515 0 0 

Commonwealth notes uncovered by gold reserve 35,427,505 0 0 

Total .. £61,982,569 0 0 

War I.1OANR 

Since the War the Commonwealth borrowings uj) to 30th June, 
1918, have been as follows : — 

(a) From the Impenal Government £ s. d 

War Loan Act 1914 . . 18.000,(KX) 0 0 

War Loan Act No 2, 1915 . 6,500,(XM) 0 0 

War Loan Act No. 2, 1916 . 25,0(K»,(X)0 0 0 

On behalf of States . 12,000,000 0 0 

(h) From the Austraban public. 

1st loan, 1915 . . . . 13,389,440 0 0 

2nd ,. 1916 .. .. 21,655,680 0 0 

3rd „ 1916 .. .. 23,587,420 0 0 

4th „ 1917 .. .. 21,421,070 0 0 

6th „ 1917 .. 20,281,160 0 0 

eth „ 1918 .. .. 43,610,740 0 0 

Wmr Savings CertificateB . . 4,636,360 0 0 

£209,880,870 0 0 


Total 




OklLI 


TOAN€IAL LEGISLATION. 


55 


Othbb Obuoations. 

Accrued Deferred Pay Australian Imperial £ s. d. 

Force to 30th June, 1018 . . . . 10,300,008 0 0 

Indebtedness to Government of the United 
Kingdom, for maintenance, transport, and 


equipment of A.I.F. to 30th June, 1918 

. . 38,345,000 

0 

0 

Total 

. £48,6.54,908 

0 

0 

Pee-Wab and Note Isstje Bobsowinos 

£61,982,669 

0 

0 

Wak Loans , . . 

. . 209,880 870 

0 

0 

Other Obligations 

. . 48,654,908 

0 

0 

*7th War Loan 

. 42,000,000 

0 

0 

Grand Total 

. . £362.518,347 

0 

0 


* Floated alnoe oompUement ot retoroe 
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CHAPTER Hi. 

JUDICIAL INTERPRETATION OP THE 
CONSTITUTION. 


PART I. 

RUBRICS OF CONSTITUTIONAL CASES. 

(1) COMMONWEALTH POWERS AND IMMONTTIES. 

Classification of Leading Cases. 

The leading cases involving mteqjretation of the Constitution 
which have been decided by the High Court maj’ for purjioses of 
stady and comparison be classified under the following main headings. 

In the first important group of Constitutional cases which came 
before the High Court the doctrine of the imiiumity of Common- 
wealth Government agencies and instrumentalities, from impair- 
ment or interference by the operation of State taxation and other 
laws, was affirmed. The same doctrine was subsequently apphod 
to recognize the immunity of State Government agencies and instru- 
montalities from impairment or interference by the operation of 
Federal lairo. In several cases the princijile was recognized that the 
Oown is represented in the States by the State Governors, and in 
the Commonwealth by the Governor-General. Tlie rule of eonstruo- 
tion was laid down that the Crown, in its capacity as a Federal 
Qovmiment, is not to deemed to be intended to bo bound by 
State laws, unless the Oown in that capacity is expressly named in 
sqph State laws, and unless such State laws are authorized by the 
Gtnstitntimi of the Commonwealth. 
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CfHUiaonweatth Agencies and Instromenialities. 

D' Emden v. Pedder, (1904) 1 C.L.R , 91. — State revenue duty 
stamps are not necessary on receipts given by Commonwealth 
officers for their official salaries ; State laws requiring such duty 
stamps are invalid The State taxation of Commonwealth instru- 
mentalities is, by necessary iraplieation, forbidden by the Con- 
stitution. So held by the High Court. 

Deakin v. Webb, (1904) 1 V L.R , 58.5 — A State cannot impose 
or enforce the collection of income tax on the salaries of Federal 
officers earned tn the course of their official duties The principle 
of D' Emden v Pedder (supra) re-affirnusd Wollaston’s Case, 28 
V.L.R., 367, over-ruled. See, however, Webh v Oultnm, (1907) 
App Cas , 81, m which the Frivv Council refused to follow the 
ruling of the High Court 

Baxter c. Commissioner of Taxation of N B W., (lf)07) 4 C.L.R., 
1087.— In an action brought iii the l>istriet Court of New South 
Wales by the State Commissioner of Taxation against a Federal 
officer Baxter to recover State income tax assessed on his Federal 
salary the Judge following the decision of the Privy Council in 
Webb V Oidtrim, (1907) Ajip Cas . 81, g«ive a veidict for the plaintiff. 
Defendant appealed to the High Court which, following its own 
decision m Deakin v Webb, 1 C.L.R , 81 , held that in the matter 
as to the limits inter se ot the Constitutional powers of the Common- 
wealth ami those of the State, it was not bound to submit itself 
to the guidance of the Pi ivy Council, except in case.s where it hpd 
granted a certificate jiermitting the appeal to the Privy Council 
from its own decKsions The appeal from the District Court was 
therefore allowed and judgment was entered for the defendant. 
An application for a certificate under section 74 of the Constitution 
permitting appeal to the Privy Council was refused. 

• 

Flint V. Webb, (1907) 4 C.L R., 1 178. — This was an appeal from 
the Court of Petty Sessions in Viotona in which a verdict had been 
given against a Federal officer requiring him to pay income tax on 
his Federal salary to the State of Victoria. For reasons given in 
Baxley V. Commissioner of Taxation of N.S.W., the appeal was 
allowed and the High Court refused to grant a certificate pe rmitting 
the appeal to the Rrivy Council. 



JVmaiAl INTERPRETATION. 


[Okm 


Chaplin v. Commieeioner of Taxes of South Australia, (1011) 
12 C.L.R., 375. — The Commonwealth Parliament may pass a law 
making the salaries and allowances of Federal officers, members, 
and ministers liable to State income taxation. The Commonwealth 
Salaries Act 1907 is an effective grant to the States of authority to 
tax such salaries and allowances 

Municijml Corporation of Sydney v. The Commonwealth, (1904) 

1 C.L.R., 208.--A Municipal Rate Assessment Act must be construed 

as not applying to land the property of the Commonwealth, which, 

by section 114 of the Constitution, is not hable to pay rates. 

< 

Roberts v. Ahern, (1904) 1 C.L R., 406.- The provision of a 
State Police Offences Act prolubiting jiereons from remov'mg offen- 
sive matter without a licence will be construed as not intended to 
be bmding on contractors or workers of the Federal Government. 

The Commonwealth v. The State of New South IV’ales, (1!K)6) 

3 C.L.R . 807. A memorandum of transfer of real estate from a 
private individual to the Commonwealth is free from State taxation 
and is therefore entit)e<l to be marked by the State Commissioner 
of stamp duty as exempt from duty imposed by the Stamp Duties 
Act , such a transfer is a necessary Federal instrumimtality witliin 
the nile of D Emden v. Redder (supia) 

Sotplos Revenae. 

The Slate of New South Wales v The ('omrnornveullh . (1908) 
7 C.L.R , 179. —The Surplus Revenue Act (1908) providing for the 
appropriation of unspent Federal fourth ' of leveiiue at the end 
of each year and pnividiiig that .such unspent surjilus shoultl not 
be paid to the States, held to be valid 

The Trade and Commerce. 

The King v Sutton, (1908) O C.L.R., 789.- The (histoms law 
of the Commonwealth^ relating to the control, examination and 
entry of goods imported into the Commonw'ealth are as binding 
on State Governments and State officera as on private mdividuals. 

AUomey-Oeneral of New South Wales v. CoUector of Customs, 
(19D8) 6 C.L.R., 818. — A, State is bound to pay Customs duties on 
goods imported by it, e%'en for State use. The levying of«dutio8 
ai ihistoms on State imports is not the imposition of a tax upon 
Stete proporty within the meaning of section 1 Hvif the Constitution. 
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Appleton V. Moorhead, (1909) 8 C.L.R., 330. — Section 16 b of 
the Auetralian Industries Preservation Act 1906, authorizing the 
Comptroller-General of Customs to require any person to answer 
questions and produce documents, relating to inter-state and 
external trade, is a valid exercise of the commerce power. 

Ba^er v Ah Way, (1909) 8 C.L.R , 826. — The Customs Act 
(1901) section 52, sub-section (gr) enabling the Governor-General in 
Council to prohibit by Proclamation the importation of goods, 
such as opium, mto the Commonwealth is a vahd exercise of Federal 
power within section 51 (i.) and 51 (n.) of the Constitution relating 
to commerce an*l taxation. 

State Imports. 

The King v Sutton, (1907) 5 C.L.R., 789, and The Attorney- 
General of New South Wales v The Collector of Cvstoms of New 
South Wales, (1908) 5 C L.R., 818 The Commonwealth cannot tax 
State property (Constitution, section 114), but goods imported by 
a State Government for State purposes are not property within the 
protection of section 114 This is apparently an exception to the 
rule of immunity, and it is based upon the exclusive power of the 
Commonwealth to control external and mter-state trade and com- 
merce State inqiorts. such as wire-netting and railway materials, 
are on arrival from abroad into the Australian ports under the con- 
trol of the Commonwealth Customs Department, and are subject 
to Customs laws, and cannot be removed from bond except with the 
authorIt^' of the Customs Department and after payment of Customs 
duties aidhorr/.etl hv law 

Corporations. 

Hnddtnl Tarkei <fc Co Ltd v Moorhead, (1909) 8 C.L.R., 330. 

- A Fe<loral law' may impose conditions subject to which foreign 
companies and trading and financial companies, already incorporated 
by foreign or State laws, may engage m trade and commerce within 
a State and a Federal law may even prohiHlt such companies from 
engaging in such internal State trade and commerce, but the Federal 
Parliament cannot pass laws for the creation or dissolution of such 
corporations. 

• Inter-S^te Trade, Travel and IntercourBel! 

The pohce powers of the States have been to some extent 
down by the absolnjte mandate of section 92 of the Constitutiim : — 
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“ Titule, oomm^e and interoonrse among the States shall be 
absolutely free.” Therefore a State oannot pass laws limiting the 
right of travel into or transit through and across its boundaries. 
The Commonwealth cannot pass laws interfering with the business 
done by or contracts made by private persons or corporations 
engaged in trade, commerce, shipping or industiy confinetl to the 
limits of a State. 

Attorney-General for New Soyth Wales v. Brewers’ Employees 
Union of New South Wales, (1908) 6 C.L.R., 546.— The power to 
make laws in respect to trade and commerce with other countries 
and among the States involv'es the right of legislating in respect of 
trade marks used in trade and commerce , but Parliament can 
only exercise that power validly in an enactment which apparently 
confines its operations within those limits. 

Fox V. Robins, (1908) 8 C.L.R., 11.5 — The law of the State of 
Western Australia which, for a licence authorizing the sale of wine 
manufactureil from fruit grown in any other State, requires a greater 
fee to be paid than for a licence authonzing the sale of wine manu- 
factured from fruit grown in the firsl-nientioned State, is contrary 
to the provisions of section 92 of the Constitution, and is, therefore, 
to the extent at least of the difference betw(*en the fees so required 
to be paid invalid. 

Huddart Parker <{- Co. JJd. v. Moorhead, (l'.M>9) 8 t'.L.R., 330. 
— Section 5 (1) (a) and 8 (1) of the Au.stralian Industries Preserva- 
tion Act 1906 generally forbidding corjiorations from entering into 
certain contracts is not within the Federal control over corporations 
granted by section 51 (xx.) of the (Constitution but sections 4 
and 7 of the same Act, which are limited, in terms, to contracts m 
TelUtion to trade or commerce with other countries or among the 
States, are valid, being within the commerce power granted by 
Beeson 51 (i.) of the Constitution. 

Adelaide. Steamship Co. Ltd. v. Attorney- General of the Com- 
momuieaUh, (1912) 15 C.L.R., 65. The provisions of the Australian 
Xndastries Preservation Act 1906, section 4 (1) (a) and section 7, 
letating to trusts, combines and monopolies in restraint of inter- * 
stata tirade and trade with other countries are valid ; but, in order 
to astabiish an offence or cause of action, tb^ must be proved, 
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not only an injurious restraint, but also an intent to cause detri- 
ment to the public. This decision of the High Court was confirmed 
by the Privy Council on appeal • (1913) 18 C.L.R., 30. 

The Kin^ v. Smithera , Ex parte Benson, (1912) 16 C L.R., 109. 
— The former powers of tho States to exclude persons whom they 
might ^hink to be undesirable inhabitants, and even convicted 
criminals, have boon to some extent cut down by the mere fact of 
Federation, entirely irrespective of section 92 of'the Constitution. 
The Influx of Criminals Prevention Act (1903) of New South Wales 
making it an ofjpnce for prohibiteil immigrants or convicted persons 
in certain circumstances to enter New South Wales is void. 

Inter-State Free Trade. 

The Slate of New SovUh Wales v The Commonwexillh, (1915) 

20 C L R., p. .5.3 — Tho Wheat Acquisition Act (1914), New South 
Wales, authorizing tho State Government to take possession of and 
acquire the absolute propert}' in all wheat in the State is a vahd 
exercise of State power and is not contrar 3 ' to section 92 of the Con- 
stitution 

Foggtlt Jones <{- Co v The State of New South Wales, (1916) 

21 C Tj R , 2.37 — The Moat Supply for Imperial Use.s Act 1916, 
New South Wales, pui porting to authorize the State Government 
to prevent tho owners of stock from exporting the same is invalid, 
being contrarj to .section 92 of the Constitution Over-ruled in 
Duncan v The State of Queensland (infia) 

Duncan v The State of Queensland, (1916) 22 C.L.R., 557. — 
The mandate of section 92 that trade, commerce and intercourse 
among the States shall be absolutely free is not violated by a State 
law relating to personal iirojiertv which provided that such property 
may be held for the purposes of and subject to the disposal of His 
Majesty s Imperial Government, that such property shall not be 
sold or disposed of, forwarded, consigned, shipped, exported, 
delivered or in any manner dealt with, except in pursuance and 
under the directions and orders of the Chief Secretary of the State. 

^ Appeals to the Privy ConneiL * 

Webb V. Outtnm, (1906) 4 C.L.R., 356 ; (1907) A.C., 81.— Tho 
Commonwealth Parliament has no power to take away i^e righi <d 
litigants in any Australian Supreme Court to apply !(» leave to 



«2 JUMC5IAL ISTERPRETATION. m. 

•.ppeai to the Privy Council given by the Imperial Order in Council 
of 6th June 1860, sub-eection (a) of section 39 (2) of the Judioiaj^ 
Act (1903) 80 far as it abolishes the right of appeal to the Privy 
Council is invalid ; but as to constitutional cases see now Judiciary 
Act (1903-10) section 40 (1). 

« 

Baxter v. Gommissimter of Taxation of New South Waha, 
(1907) 4 C.L.R., 108. — Even if section 39, sub-section 2 (a) of the 
Judiciary Act (1903) which purports to lake away the prerogative 
right of appeal to the King in Council is, to that exteftt, ultra vires 
and inoperative, its failure in that respect does not affect the validity 
of the grant of federal jurisdiction to State Courts contained in the 
rest of the section, and the consequent right of appeal to the High 
Court from a State Court exercising such jurisdiction 

lodidal Power. 

The Commonwealth v New South Wales (State), (1915) 20 
C.L.R., 5. — Parliament has no authority to invest the Inter-State 
Commission — whose members are appointeil for seven years onlj’’ — 
with the judicial powers of a Federal Court to issue an injunction 
to restrain a violation of the Constitution 

Waterside Woricers ' Federation v. J. W Alexander Ltd., (1918) 
26 O.L.R. — The imposition of penalties for breach or non-observance 
of an order or award made by the Commonwealth Court of Concilia- 
tion and Arbitration is a part of the judicial power of the Common- 
wealth, and can only be exercised by the High Court or by a State 
Court invested ivith summary jurisdiction. 

LidastriaL 

Jumbunna Coal Mine Co. v. Victorian Coal Miners' Associa- 
tion, (1908) 6 C.L.R., at p. 309. — The provision of the Common- 
wealth Conciliation and Arbitration Act (1904) authorizing the 
registration of associsAions of employers and w'orkers as organiza- 
tions, and providing for the incorporation of such organizations with 
ci^acity to own land, is vahd within the Constitution section 
61 (XXXV.). 

• 

The King v. The ' Commonwealth Court, of Conciliate and 
Ariutraiion ; Kx parte The Broken Hill Proprietary Ltd., (1909) 8 
419. — Notwithstanding that section ^3 of the Conimon- 
w«aJ& Conciliation and Arbitration Act (1904) ^Hrovides that “ no 




Ob. 100.3 


CONSTITUTIONAL CASES. 


«3 


award of the Court shall be challenged, appealed against, reviewed, 
quashed or called in question,” if the Court makes an mdustnal 
award not authorized by the Constitution, sub-sections xxxv. and 
XXXIX., the High Court in its original jurisdiction, as distinguished 
from its appellate jurisdiction, can, by virtue of the power conferred 
on it by section 75 (v.) of the Constitution issue a writ of prohibition 
directed to the President of the Court restraimng him from enforc- 
ing such award. 

Federated Saw Mills Employees v. James Moore <£; Sons Ltd., 
(1909) 8 C.L R^, 465, at pp. 496 and 507 — An industrial award in 
an inter-state dispute under the Commonwealth Concihation and 
Arbitration Act giving different rates of wages or different con- 
<litions of employment in different States, will not necessarily be a 
violation of section 99 of the Constitution, which forbids preference 
of one State over another State. The Commonwealth Court of 
Conciliation and Arbitration has power to make an enforcable 
award inconsi.stent with (1) an award of a State Arbitration Court 
or (2) an industrial agreement recognized by State law. But it has 
no power to make an industiial award which is inconsistent with 
the determination of a Wages Board empowered by a State statute 
to fix a minimum rate of wages. 

The Kitig v The CommonioeaUh Court of Conciliation and 
Arbitration, Ex parte The Broken Hill Proprietary Co. Ltd., 
(1999) 8 C.L.R., 419. When employees engaged m different branches 
of one industry earned on m different States by a single employer 
take concerted action in makmg a common demand of their employer 
for certain conditions of employment, and the employer, under- 
standing that the demand is so made on behalf of all the employees, 
refuses to accede to it there arises an industrial dispute extending 
beyond the limits of one State. The mere cessation of work in axi 
industry owing to the existence of an unsettled industrial dispute, 
does not in itself amount to a termmatioB of the relationship of 
employer and employee within the meaning of the Act. That 
depends upon whether the conduct of the parties evinced an inten- 
tion that the relationship should come to an end. 

Australian Boot Employees Federation v. Whybrow Go. 
{No. f), (1910) 10 C.L.R., 266. — An industrial award under the 
Commonwealth Conciliation and Arbitration Act disregarding the 
rights and duties disputants, arising under existing contoK^ or 
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tiinder the award of State Industrial Courts (not Wages Boards), is 
valid. An award of the Commonwealth Court of Conciliation and 
Arbitration is not necessarily void on the ground of inconsistency 
with State law (1) if it fixes a minimum rate of wages higher than 
that fixed by the determination of a State Wages Board or (2) if it 
makes provision for payment of wages to apprentices aged, slow, 
or infirm workers, lower than the minimum contained in the award 
of a State Wages Board 

Australian Bool Trade Employees' Fedetalion v Whybrow dh 
Co., (1910) 11 C.L.R., 311. — The provisions of section 38 (/) of the 
Commonwealth Conciliation and Arbitration Act 1904-10 purjiorting 
to authorize the Court to make an award a common rule applicable 
to any industry, is invalid. The grounds of the invalidity of the 
common rule, section 38 (/) of the Concihation and Arbitration Act 
(1904) were that it conferred on the arbitrator legislati\e authority, 
properly so called, or at least, it authonzed the arbitratoi to make 
an award binding on persons not parties to the dispute la'fore him, 
such being not an act of a judicial nature but a legislative act 

The King v The Commonvjealth Court of Connhalion and 
Arbitiation , Er parte Wkyhrow d Co , (1910) 11 C L K , 1 —The 
High Court has iiiiisdiction under section 75 (x ) of the Constitution 
to grant prohibition to the President of the t'oininonwealth Court of 
Concihation and Arbitration if he assumes to exercise jiower beyond 
the competency of the Parhament to confer The Commonwealth 
Conciliation and Arbitration Act (1904) as a compulsory scheme 
of arbitration to settle disputes lietweeii parties is as a whole a 
vahd exercise of the power conferied by the Constitution, section 
51 (xxxv.). It is not invalid as a whole, even if section 38 (/) author- 
izing the Court to make an aw'ard a common rule is invalid, as that 
section is severable from the rest of the Act It w as held later, 
(1910) 11 C.L.R., 311, that section 38 (f) is ultra mres and void. 

The King v. The Commmvwealih Court of Coficiliation and 
Arbitredion and the Merchant Service Guild of Australasia , Ex 
parte Allen Taylor Co Ltd., William Holyman and another, 
(1913) 16 C.L.R., 686. — The terra “ industrial dispute ” connotes a 
real and substantial difference having some element of persistency 
(more than a formal claim) and likely if not adjusted to efidanger 
the industrial peace of the community. Such a dispute is not 
created by a mme formal demand and formal ^usal. 
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The Merchani Service Outld of Australasia v. Newcastle and 
Hunter’s Hiver Steamship Oo. Ltd., (No. 1), (1913) 16 C.L.R., 592. 
— Section 4 (ni.) of the Commonwealth Conciliation and Arbitra- 
tion Act 1904-11 giving the Court jurisdiction to arbitrate as well 
as conciliate, where there is an industrial dispute “ threatening, 
impending or probable ” is not unconstitutional. 

The Merchant Service Guild of Australasia v Newcastle and 
Hunter’s River Steamship Co Ltd. (No. 2), (1913) 16 C.L R , 705. 
— The High Court will not answer a question submitted by the 
President of the»Commonwea)th Court of Concihation and Arbitra- 
tion as to what are the necessary indicia of an industrial dispute. 
It will deal with each case, and each special state of facts, as it arises 
without giving a general definition 

Australian Agricultural Co v Federated Engine Drivers' and 
Firemen’s Association of Australia, (1913) 17 C.L.R , 261. — The 
High Court of Australia can over-rule a prior decision of the Court 
when it is mamfestly wrong Hence over-ruling the case of J. C. 
Williamson A Co v Musicians Union of Australia, 15 C L.R , 
()36, a majority of the Court held that an agreement between an 
organization of employees and an employer, made at a tune when 
there is an industrial dispute extending beyond the limits of one 
State and purporting to bind the parties or either of them from 
instituting proceedings in the Commonwealth Court of Conciliation 
and Arbitration, is contrary to policy and void. 

Australian Tramway Employees' Union v Brisbane Tramway 
Co. and the Adelaide Tram Trust, (1913) 17 C.L.R., 680. — The 
Commonwealth Court of Conciliation and Arbitration may m, inter- 
state industiial disputes, authorize the wearing of the union badge. 
The question of wearing visibly whilst on duty, a distinctive badge, 
may involve an industrial dispute within the jurisdiction of the 
Court 

The King v The Commonwealth Court of Conciliation and 
Arbitration and the Australian Tramway Employees’ Association ; 
Ex parte Brisbane and Adelaide Tramways Trust (No. 1), (1913) 
\8 C.L.R. , 54 , Prohibition Case (No. 1). — Section 31 of the Com- 
monwealth Conciliation and Arbitration Act 1904-11 so far as^t 
purports to take awky from the High Court the power to issue a> 
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mit of prohibition restraining the enforcement of an industrial 
award of the Arbitration Court, made in excess of jurisdiction, is 
inyaiid. 

The King v The Commonwealth Court of Conciliation and 
ArbUration , Ex parte Jones, Cooper and others, (1914) 18 C L.R., 
226. — The building trade, notwithstanding its diversities tod the 
absence of inter-state competition is an industry in respect of which 
there may be an mdustnal dispute extending beyond the limits of 
any one State within section 51 (xxxv.) of the Constitution. It was 
so held by majority of the High Court, Isaacs, Gavan Duffy, 
Powers and Rich, JJ. (Griffith, C.J. and Barton, J , dissenting). 
Prohibition was therefore refused except as to paragraphs 18 and 
19 of the award providing for compensation to workmen injured in 
the course of their emploj'ment, and for the appointment of a Board 
of Reference to perform certain delegated functions. The parts of 
the award relating to wages, hours, and other conditions of labour 
were undisturbed. The employers apphed to the Privy Council 
for leave to appeal but it was refused (1917) A.C. 528. 

In the Builders’ Labourers' Case, (1914) 18 C.L.R., 224, held a 
dispute extends beyond the hmits of any one State when it exists in 
more than one State, that is to say, extends over an area wliich 
embraces temtory of more than one State. When persons engaged 
in industrial disputes, and living some in one State and some in 
another, join together to insist, and do insist, on the concession of 
common industrial conditions which arc definitely and finally refused 
by those from whom they are demanded, the words of the sub- 
section are satisfied 

The King v The Commonwealth Court of Conciliation and 
ArbUration and the Australian Tramways’ Employees' Association ; 
Ex parte Brisbane and Adelaide Tramways Trust (No 2), (1914) 
19 C.L.R., 43. — A demand in the form of a log setting forth the 
conditions of employment had been made upon the employers and 
had not been acceded to The High Court found that the demand 
did not represent the real grievances of any body of employees but 
was put forward by the organization merely as a means of invoking 
tha jurisdiction of the Commonwealth Court of Conciliation and 
Arbitration and obtaining from it an award on the most favburable 
te^ns possible; and, therefore, that the President had no juris- 
diction to make the award. 
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Federated Engine Drivers' and Firemen’s Association v. Colonkd 
Sugar Refining Co. Ltd., (1916) 22 C.L.R., 103.— The Conciliatioti 
and Arbitration Act 1904-15, section 21aa, enabling a Justice of 
the High Court to decide in a preUminary way whether, in a given 
case there is an industrial dispute within the Constitution “ existing 
threatened, impending or probable ” and making his decision final 
and conclusive and not open to question in any Court on any account 

whatever is a valid exercise of Federal legislative authority. 

■ 

Waterside Workers’ Federation v. J. W. Alexander Ltd., (1918) 
25 C.L.R. — Section 44 of the Commonwealth Concihation and 
Arbitration Act 1904-15, so far as it purports to give to the Concilia- 
tion and Arbitration Court, power to impose penalties for breach or 
non-observance of any term of an order or award is invalid Such 
orders or awards can only be enforced by the High Court or by 
a State Court invested with summary jurisdiction. 

Extra-territorial. 

Kingston v Gadd, (1902) 27 V.L R , 417 , Kingston v P. <k 
0. Co . (1903) App Cas , 471 — The Commonwealth Customs Act, 
section 192, in effect forbidding the consumption of dutiable goods 
on the high seas between Australian ports without payment of 
Customs duties thereon and prohibitmg ships from entering any 
Australian port with the Australian Customs’ seals broken is valid. 
So affirmed by the Full Court of Victoria and the Pnvy Council. 

Robtelmes v. Brennan, (1906) 4 C L.R., 395 — The Pacific Islands 
Labourers Act 1901, section 8, which authorizes the deportation 
of certain coloured persons from Australia and their incidental 
restraint and impiisoniiient on board ship during deportation is a 
valid exercise of the Federal power 

Merchant Service Guild of Australasia v Archibald Currie <fe 
Co., (1908) 5 C L R., 737. — A plaint to recover an award for better 
employment conditions ■was filed in the Co^mmonwealth Court of 
Conciliation and Arbitration by an organization of ship's officers 
against a joint stock company registered in Victoria owning lines 
of ships trading between Calcutta and Austraha. The ship’s articles 
were signed in Calcutta, services w'ere rendered between Australia 
,and Calcutta and Calcutta and Australia. The officers lived in 
Austraha , they were at times engaged in Australia, and they were 
allowed, although not entitled to be, discharged in Australian poi^. 
It was held by the High Court, in a case stated, that the Arbitraticm 
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Gouit had no juiisdiction to settle disputes as to wages and oon- 
ditaons of service in such a case, and that the ships did not come 
within clause V. of the Constitution. 

MercharUs Service Guild of Australasia v. The Commonwealth 

Steamship Association, (1913) 16 C.L.R., 665. — By virtue of cover- 

« 

ing clause V. of the Constitution, a single and indivisible industrial 
dispute may be none the less an industrial dispute extending beyond 
the limits of any one State, merely because some of the operations 
of the dispute should take place beyond the territorial limits of the 
Commonwealth. A power to prevent and settle • disputes with 
respect to labour to be performed outside the territorial limits 
necessarily implies a power to prescribe terms and conditions with 
respect to such labour The question as to whether an award can 
impose penalties for breach thereof outside the territorial limits has 
not been answered hi- the High Court. 

Australian Steamship Ltd r. Malcolm, (1914) 19 C.L.R., 298 
— The ambit of the legislative authority of the Federal Parliament 
in exercising its valid powers, is restricted to the territorial limits 
of the Commonwealth, but by virtue of clause V of the Constitution 
an extra-territorial effect is given to such laws on board British 
ships sailing on the high .seas from one jiort of the Com in on wealth 
to another port of the Commonwealth. Hence a seaman injured 
whilst engaged on an inter state voyage could claim compensation 
under the Commonwealth Seamen's Compensation Act 1911 

Inter-State Shipping and Navigation. 

Kalibia, S.S Owners v. Wilson, (1910) 11 C.L R., 689.— The 
Seamen’s Compensation Act (1909) which expressh' dealt w'ith all 
the existing trade and commerce shipping and navigation of Aus- 
tralia whether within the limits of a State or extending from one 
State to another was held to bo beyond the Constitutional powers 
of Hie Federal Parliament and therefore null and void. 

The Australian Steamship Co. Ltd. v. Malcolm, (1915) 19 
298.— The Seamep’s Compensation Act (1911) relating to 
eoippensation for accidents sustained by seamen engaged in i^viga- * 
tK^ and shipping pursuits within the limits of inter-state and 
ex|Bmal trade and commerce is valid. • 
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Trade Marks. 

Attorney -General of New South Wales v. The Brewery Em- 
ployees’ Union of New South Woks, (1908) 6 C.L.R., 469. — The 
Commonwealth Trade Marks Act, Part VII , authorizing the regis- 
tration of and giving proprietary rights m a “ workers’ label ” is 
in substance an attempt to regulate the internal trade of the States, 
not within or incidental to any of the exjiressed powers conferred 
on the Parliament to regulate that trade aUd is therefore ultra 
vires 

• 

Commonwealth Royal Commissions. 

Colonial Sugar Refining Co Ltd. v Attorney-General for the 
Commonwealth High Court, (1912) 15 C.L.R., 184 — The Executive 
Government of the Commonwealth cannot authorize a Royal 
Commission to take evidence on oath on matters and subject? 
outside the legislative powers of the Commonwealth or respectmg 
matters relevant only to a possible amendment of the Constitution. 
Such inquiries are exclusively within the competence of the States. 
So held by a majority of the High Court The Federal Parliament 
can jiass a law compelling persons to give evidence on oath respect- 
ing matters and subjects within the ambit of the legislative powers 
of the Commonwealth , such a law being within the incidental 
power conferred by section 51 (xxxix ) of the Constitution. The 
Comraonuealth Royal Commissions Act 1902-12 is vahd. So held 
by a majority of the High Court. 

Attorney -General for the Commonwealth v Colonial Sugar 
Refining Co. Privy Council, (1914) 17 CL.R., 645 —The Com- 
monwealth Royal Commissions Act 1902-12 in its present form is 
ultra vires of the Commonwealth Parliament and void so far as it 
jmrports to authorize a Royal Commission to compel answers to 
questions, or to order the productions of documents, relating to 
subjects generally The decisions ot the ^ligh Court, 15 C L R., 
184, varied by the Privy Council. 

Inter-State Commission. 

The State of New South Wales v. The Commonwealth, (1915) 

20 C.L.R., 54. Part V. of the Inter-State Commission Act 1912 

• 

constituting the Ipter-State Commission a Court of Record with 
power to issue injunctions is invalid. 
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Taiation. 

The. King v. Barger and The CommonweaUh v. Barger, (1908) 
6 C.L.R , 41. — The Excise Tariff Act 1906 is invalid, irUer alia, 
because it deals with matters other than duties of excise', viz. • 
the regulation of wages and labour conditions in the manufacture 
of agricultural implements, contrary to section 66 of the Constitution. 

The K%ng v. Barger and The Commonwealth v Barger {sv/pra). 
— The Excise Taftff Act 1906 is also invalid because it authorized 
discriminations between States m wages conditions, contrary to sec- 
tion 51 (II.) of the Constitution, and also because ij authorized the 
giving of preference to one State over another State contrary to 
section 99 of the Constitution. 

Osborne v The Commonwealth, (1911) 12 C.L.R., 321. — The 
effect of the second paragraph of section 55 of the Constitution is to 
rmider invalid an Act imposmg taxation which deals with any other 
matters or with more than one subject of taxation. The Land 
Tax Act (1910) incorporated with the Land Tax Assessment Act 
(1910) does not offend against these provisions The Land Tax Act 
1910 read and incorporated with the Land Tax Assessment Act 
1910 is an Act imposing taxation only , it is not an Act to prevent 
the holding of large quantities of land and so is valid Morgan v. 
Deputy Commissioner of Land Tax (1912) 15 C.L.R , 661. — The 
Land Tax Assessment Act section 39 is valid. 

Attorney- General for Queensland v. Attorney -General for The 
CommonweaUh, (1915) 20 C.L.R., 148 — The Land Tax Assessment 
Act 1910-14, so far as it purports to impose a land tax upon private 
individuals holding leasehold estates in Crown' lands, is a valid 
exercise of the Federal taxing power It is not an attempt to 
control the administration of the waste land of the Crown vested 
in the States. 

Defence Powers. 

Krigger v Williams, (1912) 15 C.L.R., 366. — The Defence Act 
1903-10 imposing obligations on all male inhabitants of the Common- 
wealth in respeci. of military training does not prohibit the free exer- 
cise of any religion, and, therefore, is not an infringement of sec- 
taon 116 of the Constitution. A person who is forbidden by the 
diwtrines of his religion to bear arms is not thereby exempted or 
fficeuaed from undergoing the military training and rendering the 
personal service required by Part XII. of the Defence Act 1903-10. 
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The King v. Hyde , Ex parte Wallach ; Hyde v. WaUach, 
(1915) 20 C.L.R., 294. — The regulations under the War Precautione 
Act 1914 authorizing the Minister of Defence to intern naturalized 
persons suspected of disaffection or disloyalty is a valid exercise 
of the defence power. 

Moss and Phtlhps v Donohoe, (191.5) 20 C.LR., 580. — The 
Trading with the Enemy Act 1914 making it a criminal offence to 
trade, or attempt to trade, with the enemy after ^he Imperial Pro- 
clamation of 9th September 1914 is a valid exercise of the defence 

power. Convictions sustained 

• 

Welsbach Light Co Ltd. v The Vommonioealth, (1916) 22 C.L.R , 
268. — The Trading with the Enemy Act 1914 section (2) which 
provides that for the purposes of the Act a person shall be deemed 
to trade with the enemy if he performs or takes part in “ {b) any 
act or transaction which is prohibited by or under any proclamation 
made bv the Governor-General and published in the Gazette ” is a 
valid exercise of the legislative power of the Commonwealth Par- 
liament 

Fare// v Bmvett, (1916) 21 C L R , 433. — The regulations under 
the War J’reeautions Act 1914 authorizing the fixing of the highest 
prices to be paid for bread in certain localities during the present 
war are a vahd exercise of the defence power. 

Criminal Law. 

The King v Kidman, (191.)) 20 C.L R , 425. — The Crimes Act 
1914 creating certain criminal offences within the Federal sphere ; 
also the Crimes Act 1915 adding to it the offence of conspiracy to 
defraud the Commonwealth and making the Act retrospective (ear 
post facto) IS within the Federal pow'er 

Federal Temtones. 

Buchanan v. The Commonwealth, (191^ 1C C L.R., 315 — ^The 
Northern Temtorv Acceptance Act 1910 and the Northern Territory 
Administration Act 1910, so far as they purport to give effect, in 
the Northern Territory, as law of the Commonwealth, the laws of 
the State of South Australia are valid. 

• 

J¥ie King v Bemasconi, (1915) 19 C.L.R. , 629 — The Common- 
wealth Parliament has power conferred by section 122 of the Obn- 
stitution to make Riw's for the Government of a territory, whether 
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that power is exercised directly or through a subordinate legislature. 
Such power is not restricted by the provision in section 80 of the 
Constitution that the trial on indictment of any offence against 
any law of the Commonwealth shedl be by jury. Section 80 has no 
application to territories , its operation is confined to States. 

External AEaiis. 

McKdvey v. Meagher, (1906) 4 C.L.R., 278 — The power con- 
ferred on the Commonwealth Parliament by section 51 (xxxrs.) 
with respect to “ external affairs " probably includes the power to 
pass the necessary laws to give effect to the Imperial Fugitive 
Offendera Act (1881), section 32, or to deal with the surrender of 
fugitive offenders between the Commonwealth and other parts of 
the British Dominions The Commonwealth Extradition Act (1903) 
extending to the Commonwealth the provisions of the Imperial 
Extradition Act (1870-1895) which provides for the surrender of 
fugitive criminals to foreign States is apparently a valid exercise 
of Federal power pursuant to section 61 (xxxix.) of the Constitution. 

(2) STATE POWERS AND IMMUNITIES. 

State Agencies and Instrumentalities. 

Federated Amalgamated Government Bailway and Tramway 
Service Association v New South Wales Bailimy Traffic Employees' 
Association, (1906) 4 C L.R , 488. — The converse of the rule laid 
down in D' Emden v. Pedder (supra), was apphed to a case of inter- 
ference by the Commonwealth with State mstrumentalities. The 
Commonwealth Conciliation and Arbitration Act (1904), section 4, 
purporting to give the Commonwealth Arbitration Court jurisdic- 
tion to make an industrial award, applicable to employment on State 
railways, was held to be ultra vires and void. The Federal Parlia- 
ment cannot pass a vahd law giving the Commonwealth Court of 
Conciliation and Arbitration jurisdiction to make industrial awards 
regulating the labour and employment conditions on State railways 
Subject to the Constitution, section .51 (xxxii.), the control and 
management of such instrumentalities are exclusively vested in 
the States, The Railway Traffic Employees’ Association of New 
South Wales consisting of Government railway employees was held 
by the High Court not to be entitled to be registered as an industrial ' 
organization under the Commonwealth Conciliation and Arbitra- 
tion Act. 
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Federated Engine Drivers’ and Firemen’s Association of Aus- 
tralia V. Broken Hill Proprietary Co. Ltd., (1911) 12 C.L.R., 414. 
—The Board of Water Supply and Sewerage, Sydney, is, according 
to the laws of New South Wales, in the strictest sense, a department 
of the State Government and is therefore an mstrumentahty of 
State Government entitled to the same immunity from Federal 
interference and power as any other State department , therefore 
an industrial awaid of the Commonwealth Conciliation and Arbitra- 
tion Court is not binding on such Board 

Federated Bngine Drivers and Firemen’s Association of Avs- 
Iraha v Broken Hill Proprietary Co Ltd , (1913) 16 C L.R , 245. — 
A municiiial corporation (City of Melbourne) is not an instrumen- 
tality entitled to immumty from a Federal industrial award where it 
engages in municipal trading, such as supplying electrical energy 
to the public , hence an industrial award made by the Common- 
wealth Court of Conciliation and Arbitration is binding on such a 
corporation, when acting within its trading 8})here of activity. 

Federated Engine Drivers' and Firemens Association of Aus- 
tralia V Broken Hill Propnetary Co. Lid , (1913) 16 C L.R., p. 262. 
— If a municipal corjioration chooses to engage in what has been 
called ■■ muruciijal trading ” and joins the ranks of employers in 
industries, it is liable to the same Federal laws as other employers 
in the same industries 


Intra-state Trade and 


2’he King v. Barger and The Commonwealth v. McKay, (1908) 
6 C.L.R , 441.— The control of the domestic affairs of the States is 


exclusively vested in the States and the interference of the Com- 
monwealth therewith by legislation either directly or mdirectly is 
forbidden. The power of taxation by the Commonwealth Parlia- 
ment cannot be exercised so as to operate as in indirect interference 
with those affairs m that particular. The selection of a particular 
class of goods produced in Australasia for taxation by a method 
which makes the habiUty to or immunity from, taxation dependent 
upon conditions to be observed in the inc^ustry m which they are 
*producod, such as “high wages no tax” is as much an attempt to 
regulate those conditions as if the regulations were made by distinct 
enactment. 
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Huddart Parker de Co. Proprietary Ltd. v. Moorhead, (1908) 
8 C.L.R., 330. — State Legialatures have exclusive control over 
persons engaged in the internal trade, commerce and industry of a 
State. The Constitution does not confer on the Commonwealth 
Parliament power to legislate concemmg trade, commerce, business 
contracts and industry, the operations of which are confined to the 
limits of the State. 

The State of New South Wales v. The Commonioeallh, 20 C.L.R., 
54 (Wheat Case ). — An Act of the Parliament of New South Wales 
entitled “ The Wheat Acquisition Act 1914," exabling the State 
Government to purchase and acquire on behalf of His Majesty wheat 
found within the jurisdiction of the State, was held not to be obnoxious 
to the Constitution, section 92 ; since the Government, the new owner 
of the wheat, would freely exercise the power to sell and, if it thought 
fit, transfer it to any other State. Tins judgment was based on the 
reserve power of a State to acquire property from private individuals 
The capacity of free disposition is necessanly an incident of State 
ownership as of individual ownership The State could sell and 
transfer wheat acquired by it in the same manner as a private 
individual could do so. If the only person or body which is capable 
of disposing of property is left free to dispose of it as he pleases, 
then the Court held that there could be no interference Avith the 
freedom of inter-state trade 

Foggitt, Jones <k Co. v. The Stale of New South Wales, 21 
C.L.R , 257.— The Meat Supply for Imperial Uses Act, New South 
Wales, 1915, passed by the Parliament of New' South Wales, which 
in effect authorizes the Government of New' South Wales to prevent 
the export of stock by the owners thereof from that State to another 
State, is an mterference with inter-state trade and commerce, and 
i» therefore invalid as being an infringement of section 92 of the 
Constitution This ease was, however, over-ruled in the Queens- 
land Meat Case 

Duncan V. State of Queensland, 22 C.L R., 557. — The Queensland 
Meat Supply for Imperial Uses Act 1914, which autnonzes that the 
Government of that St^te, to prevent the owner of fat cattle from 

C 

selljing or dealing with them or sending across the border int<9 another 
Btate, the object being to secure an adequate supply of meat for 
the Imperial Government in time of war was^held to be valid and 
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not in violation of section 92 of the Constitution, ae its effect on 
inter-state free trade was puiely incidental. The FoggiU- Jones 
Case over-ruled. 

Intra-state Shinnng and Navigation. 

Kahbia S S. Owners v Wilson, (1910) 11 C.L.R., 689. — The 
regulation of the internal trade, commerce, shipping and naviga- 
tion of a State is reserved to the State. Therefose the provisions 
of section 4 of the Commonwealth Seamen’s Compensation Act V 
1909, so far as they purport to regulate purelv mtra-state trade by 
granting compensation to seamen meetmg with accidents whilst so 
employed, are ultra vires of the Constitution, and the valid and 
invalid parts of the Act being inseparable, the whole Act was 
declared void 

IndustnaL 

Federated Saw Mills Emphujees dkc v James Moore dr Sons, 
(1909) 8 CLR 46.') — The Commonwealth Court of Conciliation 
and Arbitration has no jiower to make an enforceable award, incon- 
sistent with a determination of a wages board empowered by the 
State laAv, to fix a minimum rate of waces or the maximum hours 
of work within the State limits 

Australian Boot Trade Employees' Federation v. Whyhrow lO 
Co , (1910) 10 C.L R . 266 —It is not competent for the Common- 
wealth Court of Conciliation and Arbitration to make an award 
that IS inconsistent with anv determination of State Wages Botirds, 
such as tho.se of Victoria, which are not arbitral tribunals but 
subordinate legislative bodies 

The King v The Commonwealth Court of Conciliation and 
Arbitraiion, Jones, Cooper and others, (1914) 18 C L.R , 228.— 
Two paragraphs of an industrial award made ty the Commonwealth 
Court of Conciliation and Arbitration, one providing for the com- 
pensation to workers for injuries sustained in accidents occurring 
to them in the course of their employment, and another providing 
|or the creation of a Board of Reference* to adjudicate on such 
claims, ^ere held to be in excess of the jurisdiction of the Court as 
they related to matters within the exclusive jurisdiction of tUfe 
States. 
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The King v. The Commonwealth Court of Conciliation and 
Arbitration and the Awatralian Tramway Employees’ Association ; 
Ex parte Brisbane and Adelaide Tramways Company (No. 2), (1914) 
19 O.L.R., 43. — An industrial award granting preference to iinionists 
in Qneensltind was declared void on the ground that it was contrary 
to the Queensland Industrial Peace Act 1912, passed before the 
award, and forbidding discrimination against any person for mem- 
bership or non-membership of the union. Per Griffith, C.J., and 
Barton, J. 

State Discriminations. 

< 

Dams and Jones v. The State of Western Australia, (1906) 2 
C.L.R., 29 — A State succession or legacy law. charging certain 
beneficiaries under a will who are bona fide residents of, and domi- 
ciled m that State only one-half the percentage of duty charged 
to beneficiaries who are residents of and domiciled in other States, 
is a valid exercise of State power and is not a discrimmation for- 
bidden by section 117 of the Constitution Section 8C of the 
Western Australia Administration Act is valid. 

FngitiTe Offenders. 

Me Kelvey v. Meagher, (1906) 4 C.L.R., 265. — Until the Common- 
wealth Parliament otherwise provides the Fugitive Offenders Act 
(1881), which was in force m Victoria at the estabhshment of the 
Commonwealth, remains in force under section 108 of the Constitu- 
tion and it should be interprete<l and applied as if there were no 
federation, therefore the Governor, judges, the magistrates of Victoria, 
cam, in the meantime, exercise in Victona jurisdiction under the 
Imperial Act notwithstanding federation. 

licence Fees. 

Peterswold v. Bartley, (1904) 1 C L.R., 603.— The power of a 
State Legislature to impose licence fees upon persons carrying on 
a business of manufacturing particular articles is not restricted by 
the Federal Constitution Brewers’ licence fees are not duties of 
excise within sections 86 and 90 of the Federal Constitution and 
a.re therefore valid. 

Tile Law of Personal Property. 

Duncan and Others v. The State of Queensland and another, 
(1916) 22 C.L.R., at p. 666. — The reserved powers of the State under 
section 107 of the Constitution include the- power to pass laws 
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relating to the sale, purchase, control, disposition and location of 
personal property within the State, directing that such property 
may be held in cudodia legis or impressed with trusts for possible 
purchases such as by the Imperial Government or by the State 
Government itself. Such laws are not inconsistent with section 92 
of the Constitution providing that trade, commerce and intercourse 
among the States shall be absolutely free. 

(3) SUMMARY OF COMMONWEALTH LAWS DECLARED 

INVALID. 

Commonwealth Conciliation and Arbitration Act 1904 (No. 13 of 
1904), section 4 (Settlement of disputes on State railways), 
declared by the High Court to be invalid so far as it purports 
to affect State railways Federated Amalgamated Government 
Railway and Tramway Service Association v The New South 
Wales Railway Traffic Employees' Association, (1906) 4 
C L R , 488 

Section 38 (/) and (y) of the same Act (1914-15).-- (Enforce- 
ment of common rule) declared by the High Court to be invalid 
so far as it purjiorts to empower the Court of Conciliation and 
Arbitration to make a common rule m respect of any industry. 
Australian Boot Trade Employees' Federation v. Whyhrow and 
others, (1910) 1 1 C L R , 31 1 

Section 30 of the Act 1904-15 — (State industrial laws and 
award, s, invalid to extent of inconsrstcncy with Federal award) 
held to be ultra vires Federated Saw Mill drc Employees of 
Australasia v James Moore rf- Son Pty Ltd , (1908) 8 C.L.R., 
465 Australian Boot Trade Employees' Federation v. Whybrow 
and others, (1909) 10 C.L R., 266 , The King v. The Common- 
wealth Court of Conciliation and Arbitration , Ex parte Why- 
brow, (1910) 11 C L.R., 1 , Australian Boot Trade Employees’ 
Federation v. Whybrow it- Co , (1910) 11 C L.R., 311 

Section 31 (1) of the Act 1904-15, providing that the 
Commonwealth Court of Conciliation and Arbitration shall not 
be subject to prohibition or mandamus, held to be ineffective 
and not binding on the High Court. The King v. The Common* 
wealth Court of (foneihaticm and Arbitration ; Ex parte Bris~ 
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bane Tramway Go. and Adelaide Municipal Tramways Trust, 
(1914) 18 C.L.R., 54 ; Builders' Labourers' Case. (1914) 18 
C.L.R., 22. 

Section 44, so far as it authorizes enforcement of penalties 
for breach of an arbitration award by the Commonwealth 
Court, of Conciliation and Arbitration, is invalid Watersidt 
Workers' Federation v. J. W. Alexander Ltd , (1918) 25 C.L.R. 

f 

Excise Tariff Act (No. 16 of 1906) imposing excise duties on the 
manufacture of certain agricultural implements and granting 
immunity to manufacturers who paid certain standard wages, 
held to be invalid. The King v. Barger and The Common- 
wealth V. McKay {Harvester Case) (1908) 6 C L R , 41. 

Trade Marks Act (No. 20 of 1905), Part VTI , relating to workers’ 
trade mark, held invalid. The Attorney -General (N.S W) v. 
Brewery Employees' Union (N 8.W ), (1908) 6 C L R , 469. 

Australian Industries Preservation Act (1906-71, .sections 5 and 8 — 
Forbidding foreign and certain other trading corporations from 
entermg into contracts in restraint of trade, held invalid. 
Huddarf Parker Co. Dd. v Moorehead (1909) 8 C.L R., 330. 

Seamen’s Compensation Act (1909), held invalid. Owners of S.S. 
“ Knhbia" v. Wilson, (1910) 11 C.LR , 689. 

Land Tax Assessment Act (1910-12), section 36 (2).— 'Transfer of 
land from husband to wife and vice versa not recognized, held 
invalid. Waterhouse v. Deputy Federal Commissioner of Land 
Taxes, (1914) 17 C.L.R., 668. 

Royal Commission Act (1902-12), declared invalid by Privy Council 
Attorney-General of the Commonwealth v. Colonial Sugar 
Refining Co. Ltd., (1913) 17 CLR., 644. 

• 

Inter-state Cominis.sion Act (1912), Part V., sections 23-44, relating 
to adjudication, held invalid. The Commonwealth v. New 
South W’olea (State), (1915) 20 C.L.R , 54. 

Judiciary Act (1903-10), section 39 (2) (o) in effect taking away the 
right of appeal from a State Supreme Court to the Pnvy Council, 
is invalid. Webb v. Oultrim, (1907) App. Cas., 81 ; 4 C.L.R., 
356. 
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PART II. 

LEADING CASES REVIEWED. 

The important case of The Commissioner of Taxes of Victoria 
V. WoUaston {WollasUms Case), (1902) 8 V L R., 57, was the first 
of a long series of Federal cases decided in Australia after the estab- 
lishment of the Commonwealth involvmg the mterpretation of the 
Constitution, and particularly raising the question of the Constitu- 
tional powers mter se of the Commonwealth and the States and the 
contested immunity of State and Federal means and mstrumentahties 
of government from Federal or State interference The Commis- 
sioner of Taxes of Victoria sued Dr Wollaston, the Comptroller- 
General of the Commonwealth Customs Department, to recover ineome 
tax on his federal salary earned in Victoria The Full Court of 
Victoria (per Madden, C J , and Justices Wilijams and a'Beckett) 
held that the defendant was liable to pay State income tax It was 
held that the prmcijile laid down by the Supreme Court of the 
United States (per Chief Justice Marshall) in the case of McCulloch 
V. Maryland, (1819) 4 Wheat , 316, " that a State has no right to 
tax any of the constitutional means employed by the Government 
of the Union to execute its constitutional powers or by taxation or 
otherwise to retard, impede, burden, or in any manner control the 
operation of the laws passed by Congress to carry mto effect the 
powers vested in the national government,” was not applicable to the 
interpretation of the Constitution of the Commonwealth 

The decision in Wollaston's Case was referred to and m effect 
over-ruled by D' Emden v Pedder, (1904) 1 C L R., 91, the first 
great constitutional case decided by the High Court of Austraha. 
It was there held, in consonance with the pruiciple of McCulloch 
V Maryland, that the provisions of the Tasmaman Stamp Receipt 
Act requiring every receipt given for a payment of money exceeding 
£2 to bear a stamp dutj' of 2d could not be cofistrued so as to apply 
to a receipt given for his salary by a federal officer in Tasmama ; 
the ground being that such a tax, if enforced, would be an mter- 
ference with a federal agent or instrumentahty m the performance 
of his duty, and such agents and instrumeptalities are entitled to 
absolute ‘freedom from state interference or control except that 
prescribed by the Constitution ; D’ Emden v Pedder, (1904) 1 C.L.Bit 
91 
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Notwithstanding the decision of the High Court in D'Emdea 
V. Pedder, which they distinguished, the Full Court of Victoria, 
(per Madden, C.J. and Justices a’Bkckett and Hodges) in Webb 
V. Deakin, (1904) 29 V.L.R., 748, re-affirmed WoUaston'a Case and 
held that the remuneration of a member of the Parliament of the 
Commonwealth and that of a Mimster of State for the Common- 
wealth are salaries, so far as they are earned m Victoria, were subject 
to taxation under the State Income Tax Act 1895, as income of 
such member or minister 

The case of Webb v. Deakin subsequently came before the High 
Court on appeal (svh nomine) Deaktn v Webb, (1904) 1 C L R , 585. 
The principle enunciated by the High Court m D' Emden v Peddar 
was applied by the same Court to exempt the salaries of Federal 
ministers and members from the operation of State income tax laws . 
Deakin v Webb, (1904) 1 C L R , 585 The decision of the State 
Full Court of Victoria in WoUaston's Case was thereby distinctly 
over-ruled 

In Webb v. Oultnm, (1905), another action to recover State 
income tax from a federal othcer, the Full Court of Victoria followed 
the ruling of the High Court m Deakin v Webb, and gave judgment 
for the defendant Leave to apjieal to the Privj' C’ouncil was 
granted by the Supreme Court to the Commissioner The Privy 
Council, (1906) App. Cas ,71. allowed the appeal , held that an 
officer of the Commonwealth, resident m Victoria where he earns 
and receives his salarj', as such olhcer, is liable to be assessed under 
the Income Tax Act of Victoria The Privy Council gave judgment 
for the Commissioner of Taxes, refusing to follow the decision of 
the High Court in Deakin v Webb. 

This constitutional controversy was by no means settled by 
the decision of the Privy Council in OuUrim's Case. The State 
Governments of New South Wales and Victoria at once commenced 
actions agamst federal officers and members tb recover State income 
tax. The State Courts, followmg the ruhng of the Privy Council, 
gave judgments for the enforcement of the state taxes In 1907 two 
of these cases came before the High Court on appeal Baxter v. 
Commissioner of Taxes, N S.W., 4 C.L.R., 1087, and Flint v. Webb, 
Copvmiasioner of Taxes, ^ Victoria, idem, 1178 The High Court set 
aside the verdicts given by the State Courts in favour of the State* 
Tax CommissionerB and entered judgment for the defendants in 
bodi cases , re-affirming its decision in Deakin^v. Webb and refusing 
to follow that of the Privy Council in Weld> v. OvUrim. So that 
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there are now on record two conflicting judgments on the same 
question of constitutional law, one by the Privy Council and the 
other by the High Court See notes to covering clause v. 

On the lines of D' Ernden v Pedder the High Court decided, 
in The Commonwealth v. The Slate of New South Wales, (1905) 3 
C L R , 807, that a State Stamp Duty Act could not be applied to 
deeds and mstruments of title by which lands are transferred to the 
Commonwealth , such documents are duty free » 

A further application of the same principle of immumtj' on a 
different ground was made by the High Court in Roberts v Ahern, 
(1904) 1 C L R , 406 Tn that case the appellant, a Commonwealth 
Government contractoi, had been convicted m a Victorian Court 
of Petty Sessions for having carried soil from a post office at Ingle- 
wood, without having a licence so to do and without having given 
security to the Borough Council as required by the Police Offences 
Act 1890, section 5 The High Court decided that the State Act 
does not purport to bind or affect the Government of the Common- 
wealth or its agents or contrtictors, m the conduct of operations m 
connection with federalized de])artments 

An interesting illustration of the meaning of the expression 
‘ State Rights ” is to be found in the decision of the High Court in 
Peierswald v Bartley, (1904) 1 C L R , 497, where the Court sustamed 
the continued validity of the New South Wales Liquor Act 1898, 
under which jieisons engaged in the manufacture of beer were 
required to take out and ])a\ for brewers' hcences It was con- 
tended by the defendant (the brewer) that as he paid to the Com- 
monwealth excise duty on the manufacture of beer and as the right 
to impose excise duties was, by the Constitution, sections 86 and 
90, exclusiv^ely vested m the Commonwealth, the exclusive federal 
power superseded the State brewer’s licence law But the Court 
considered that brewers' licence fees are not excise duties but regu- 
lation fees within the ])olice powers of the. States and therefore 
that the 'State liquor laws authorizing such licence fees continued 
in operation 

The rule laid down in D' Ernden v Pedder, 1 CLR, p. Ill, 
declaring invalid and inoperative any State law, which would, if 
enforced^ fetter, control, or mterfere with the Federal Government, 
its officers and agents, is not restricted to Commonwealth rights, it is 
reciprocal. It is equally applicable to cases of attempted interfer- 
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and void The States have exclusive control over their external 
trade and commerce which includes external shipping and naviga- 
tion. The valid and invalid parts of the Act being interwoven 
and mseparable the whole Act was declared void : Owners of the 
8 8. Kalibia v Wilson, (1910) 11 C L R , 689 

It is consistent with moderation to say, that of all the judicial 
decisions in the interpretation of the Constitution the two which 
caused most suQinse and perturbation were one pronounced by 
the Privy Council, and the other by the High Court In the case of 
The Caiomal Sugar Refining Co. Ltd., (1914) 17 C L R , p 644, the 
Pnvy Council, over-ruling the High Court, held tfiat the Common- 
wealth Royal Commission Act was ultra mres as dealing with the 
right of general inquiry reserved to the States, thus reducmg to 
legal wreckage a carefully developed piece of machineiy legislation, 
the loss of which has greatly inconvenienced the Government of 
the Commonwealth The law advisers of the Cominonw'calth are 
greatly perplexed m their efforts to discover the grounds of the 
Privy Council's decision/ and above all how to replace the lost Act 
which nearly everybody in Austialia thought so fairly uithm the 
incidental power of Federal legislation 

The other decision which caused equal disma_\ was that of the 
High Court m the case of Neiv South Wales v The Cumnumwealth . 
(1913) 20 C L R , p o.*), confirmed and followed in Duncan v The 
State of Queensland, (1916) 22 C L R , p 3.37, m which it was held 
that State laws such as the New South Wales Wheat Acipiisitiou 
Act and the Queensland Meat for Iin\»enal Uses Act could legalh 
authorize the acquisition of, or control bv the States of jirivate 
property in such a way as to indirectly interfere with the rule of 
inter-state free trade conferred by the Constitution, section 92 

Hence it would look as if the reserved powers of the States to 
nationalise, or even to hold in cuslodia legis, private jiroperty could, 
if exercised to its fullest extent, destroy the principle of inter-state 
fi-eedom of trade which forms one of the basic reasons and advan- 
tages of Federal union Such legislation, if persisted in by the States, 
will undoubtedly endanger the present system of Federal Govern- 
ment in Australia The Acts referred to, however, may prove to 
have been the result of desperate efforts made by the States to deah 
with internal trade and commerce during extraordinary cemditions 
irisihg from the war, and do not represent the normal policy of the- 
tStateis in time of peace. 
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(5) THE RULE IN D’EMDEN v. REDDER. 

Means and Instrumentalities of Government. 

The rule of construction formulated with precision and lucidity 
by the Chief Justice (Sir Samuel Griffith), as the mouth-piece of 
the High Court, m D' Emdenv Pedder, (1903) 1 C.L R., 91, was that, 
when a State attempts to give to its legislative or executive authority 
an operation which, if valid, would fetter, control or interfere with 
the free exercise of the legislative or executive power of the Com- 
monwealth, the attempt, unless expressly authorized by the Con- 
stitution, IS to that extent invalid and inoperative 

In the Wollaston Case, (1902) 28 VLR , 3.o7, decided before 
the constitution of the High Court, the I'll!! Court of Victoria refused 
to recognize the doctrine of implied prohibition and its view was 
afterwards sustained by the Privy Council in Webbv Outnm. (1907) 
A C , 81 On the other hand the High Court following the decisions 
of the Supreme Court of America m McCulloch v Maryland (1819) 
4 Wheat, 316 Collector v Day, (1870) 11 Wall, 113, and the 
Canadian case of Lejirohon v The City of Ottawa, (1877) 2 Ont 
Ann Rep , 022, held m D' Emden v Pedder, (1903) 1 C L R , 91 , 
Deakiti v Webb, 1 (' L R . .mS and Baclei v The Commissioner of 
Tattation of Eew Nouth Wales, 4 CLR, 1087, that the doctrme 
of implied prohibition applied to exempt Federal instruments and 
the salaries of Federal otticers from State taxation 

The rule m D' Kniden v Pedder is founded on the principles laid 
down by the Supreme Court of the United States m the great case 
of McCulloch c Maryland, (1819) 4 Wheat , 316 The propositions 
affirmed by Marshall, C J in that case were first, that the grant 
of enumerated powers to the United States imphedly carries with 
it the grant of all proper means not expressly forbidden, to effectuate 
those powers , and next, that conversely', as such a grant of these 
powers and means would lie entirely illusory •unless their full and 
free exercise were intended, there arises a necessary implication 
that no State even to the least extent, can derogate from the grant 
by usurping the powers or, by obstructing the means of carrying 
them into execution 
• 


The fneans, agencies and instrumentalities employed by the 
Federal Government to carry into operation the powers gran,ted t^ 
it are necessarily and tor the sake of self-preservation exempt 
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taxation and interference in any substantial shape or form by the 
States. So also those means, agencies and instrumentalities neces- 
sary for or depending upon the reserved powers of the States should, 
for like reasons, be equally exempt from ^Federal taxation and inter- 
ference Their unimpaired existence is as essential in one case as 
in the other. 

No Egress Prohibition. 

Yet there is no section m the Constitution which expressly 
prohibits the Federal Government from taxing the means and 
instrumentalities of the States nor is there anjdhrtig [irolubiting the 
States from taxing the means and instrumentalities of the Common- 
wealth In both cases the immunity re.sts upon necessary implica- 
tion and it is upheld by the gieat law of self-preservation .seeing that 
any government whose agencies employed in conducting its opera- 
tion are subject to the control of another and distinct government 
can exist only at the mercy of that other Gov'ernment 

The Doctrine of Implied Prohibition and Necessary Implication. 

There are several sections in the Constitution of the Common- 
wealth such as 114, ll.'i, 116 and 117 which contain exjire.ssed limita- 
tions of the legislative powers of the ('lommonwcalth and of the 
States Although these sections are not framed in identical lan- 
guage they deal with the same matters as those dealt with by cor 
respondmg sections in the Constitution of the Uniteil States, hence 
Iroth Constitutions contain express limitations and jiroliibitions, but 
it does not follow that such express limitations and prohibitions 
are exhaustive, or that they exclude the possibility of jirohilntions 
and limitations arising from necessary implications 

The rule of construction knowm as the doctrine of implied pro- 
hibitions may be put this way The States possess the reserved 
powers, and consequently control over internal trade. Therefore 
there is inhering in 'all the powers granted to the Commonwealth 
Parliament an implied prohibition against interference with the , 
internal affairs of the States unless it is removed by express words 
or necessary implication. 

This was the inteif^retation laid down and peculiarily illustratfd 
^in the case of the United States v. Dewitt, (1869) 9 Wall., p. 43, in 
which Chief Justice Chase said “ Congress^ has power to regulate 
commerce with foreign nations and among the several States and 
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with the Indian tribes ; the Constitution expressly declares so. But 
this express power to regulate commerce among the States has 
always been understood as limited by its terms, and as a virtual 
denial of any xiower to interfere with the internal trade and business 
of the separate States , except, indeed, as a necessary and proper 
means for carrying into execution some other power expressly 
granted or vested.” 

In opposition to the Dewitt doctrine, the Canadian case of 
The Grand Trunk Ratlvmj v The Attorney -General of Canada, 
(1907) App. Cas^ 65, has been cited The question for decision in 
that case was whether a Dominion Statute, which prohibited railway 
companies created by the Dommion Parliament from contractmg 
out of a Lability to paj' damages for personal injuries to their ser- 
v'ants, was within the competence of that Parliament The validity 
of this provision was attacked on the ground that it was in substance 
an interference with “ property and civil rights,” matters reserved 
to the provincial legislatures under section 92 of the Constitution. 
It was not disputed that the power to make laws relating to through 
railways was entrusted to the Dominion lender section 91 the 
question for deterrnmation was thus stated by Lord Dunedin, who 
delivered the judgment of the Board, (1907) A C , 65, at p. 67 — “ The 
pomt therefore, comes to be within a veiy narrow compass The 
respondent maintains that this is truly railway legisla- 

tion The appellants maintam that, under the guise of railway 
legislation, it is truly legislation as to civil rights ” After referring 
to the occasional overlapping of the field of Dominion and provincial 
legislation, he proceeded to say — •” Accordingly, the true question 
in the present case does not seem to turn upon the question whether 
this law deals with a civil right— w'hich may be conceded — but 
whether this law is truly ancillary' to railway legislation ” (1907) 

A C , 65, at p 68 

These two cases seem quite irreconcilable. The true method of 
deciding such questions under our constitution is where a Federal law 
purports to invade the field of domestic trade, commerce and industry 
reserved to the States, to ask the questions (1) what is the prmcipal 
grant of Federal power * (2) Is the law challenged withm the principal 
, grant or is it truly ancillary to the principak grant ? Any legislation 
outside ‘one or the other of these two exclusive sources of Federal 
authority is prohibited ; hence in the Federated Amalgamated Govern- 
ment Railway and Tmmway Employee^ Case, (1906) 4 C.L.R., 488, it 
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was held that there was an implied prohibition against Federal 
interference with labour questions in State railways. In The King 
V. Barger, (1908) 6 C.L R., 41, it was held that there was an iraphed 
prohibition against Federal interference with labour conditions 
generally reserved to the States In the Union Label Case, 6 C L.R., 
409, it was held that there was an imphed prohibition against 
Federal interference with the domestic commerce and industrial 
matters reserved to the States In Hvddarl Parker ib Co. Ltd. v. 
Moorehead, (1908) 8 C L R , 350, it was decided that there was an 
implied prohibition against Federal mterference with questions of 
contracts made by corporations carrying on busmens within a State. 

State Oovemment Railways. 

In the Federated Amalgamated Coverumeni Raihmy and Tram- 
vxiy Employees' Case, 4 C L R . 538, it was contended that the 
doctrine of immunity did not apply to State Government railw'ays 
which were not means and instrumentalities of Government within 
the rule of exemption 

State Government Liquor Trade. 

In support of this contention the case of Cawlnia v 

United Stales, 199 U S , 437 w'as cited There the Supreme Court 
■of the United States, by a majority of five to four held that the 
State of South Carolina, which ha<I made the liquor tiade a State 
monopoly, could not invoke the doctrine so as to claim cxemjition 
from excise duties upon the hquor of which it made ii.se The argu- 
ment in support of the ap]ilieation of that decision to the Railway 
Case was that the doctrine was limited to means and instrumental- 
ities of a governmental character, and that the business of a common 
carrier is not a part of any of the recognized branches or functions 
of government Dealing with this argument the Chief .Justice (Sir 
S. Griffith) said — Whether the majority judgment in South 
Carolina v. United Stales would or would not commend itself to 
this Court in a sirailar'case, we are of opmion that it has no applica- 
tion to the present case We apprehend, however, that the execu- 
tion or administration of the laws of the State is, m the strictest 
sense, a governmental function, and that no rule can be formulated, 
because there is no authority competent to formulate it, which shall 

f 

prescribe what functions the State shall undertake in the 4uppose<l 
OKercise of its duty to promote the well-being of its people. There 
is high authority, both ancient and modem, Tor holding that the 
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conetiruction and maintenance of roads and means of communica- 
tion is one of the most important, as it is necessarily one of the 
first, of the functions of government ” The Federated Amalgamated 
Government Railway and Tramway Employees' Case, 4 C L.R., 538. 

(6) A COMMON LAW OF THE COMMONWEALTH. 

The common law of England forms part of the laws of each 
State of the Commonwealth, and as such may b§ admmistered by 
the High ('ourt under Federal legislation The High Court being a 
Court of Appeal is, subject to review by the Privy Council, the 
final arbiter of fhe common law in all the States Several Acts of 
the Fedeial Parliament such as the Judiciary Act 1903, section 80, 
the Copyright Act 190.1, section 7, the Trade Mark Act 1905, sec- 
tion 5 the Bills of Exchange Act 1909-12, section 5 (2), the Marine 
Insurance Act 1909, section 4, the Crimes Act 1914, section 4, 
oxpiessly declare that the common law shall to the extent prescribed 
govern all Courts cxcrcismg Federal jurisdiction Apart from these 
enactments it has been contended " that there i.s no Federal common 
law except in relation to the executive powers of the Crown , that 
there cannot be any Federal common law in Australia, and that the 
Federal Courts of the Commonwealth will not possess any juris- 
diction under the common law ” A Inghs ('lark s Australian 
Constitutional Law, at p 192 

In contradistinction to the common law of the several States 
there is in Ameiica growing up in the Federal Courts a common 
law of the United States, based equally upon the common law of 
England and of the several States In the Federal Courts, both in 
civil and criminal matters there has lieen recognized, along certain 
lines, a common law of the United States which is certain to assert 
and re assert itself more and more as the Federal jurisdiction grows 
and develops, particularly in cases involving the law merchant, 
the law of commercial pajier and the like The States may by Statute 
modify the coininon law of their States Apart from such modifi- 
cation, by virtue of the right of independent interpretation possessed 
by the High Court and of its apjiellate jurisdiction, a uniform system 
of common law wall be administered throughout the Commonwealth. 

^See Quick and Garran’s Annotated Constitution, p 785 

• 

There is a peace of the Umted States, as distmguished from tNe 
peace of the individual State, a breach whereof is possible within 
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, the temtorial limits of the State, as by an assault upon a Federal 
officer or Judge , per J. , In re Neeigle, (1890) 135 U S,, 69, 

The question as to whethei there is a common law of the Com- 
monwealth applicable to the execution of its powers of administration, 
and whether such common law can be clothed with the form of Statute 
law by an Act of the Commonwealth Parliament was considered 
and to some extent approved by a majority of the High Court in 
The King v Kidman, (1915) 20 C.L.R , p 425. In that case the 
constitutionahtv of the retrospective operation of the Crimes Act 

1915, section 2, was challenged in a crimmal prosecution for con- 

<•) 

sjnracy to defraud the Commonwealth It was contended for the 
accused that the Act was not within the competence of the Com- 
monwealth Parliament The validity of the retrospective law was 
however sustained by the whole Court. The Chief Justice (Sir 
Samuel Griffith) upheld it on the ground that whilst Parliament 
had no power to enact a criminal law operatmg only as ex post 
facto law, it had |x)wer under the Constitution, section 51 (xxxix ) 
to embody the common law’ of the Commonwealth apyilicable to 
the execution of its pow’crs in the form of Statute and that such a 
Statute, so far as it refers to the Court in which the offence against 
it could be prosecuted, was a law' of jiroeedure and therefoi-e could 
lie construed as retro.syiective in its oyn^ration “ I have no difficultv 
in holding, " said Chief Justice, " that the indictment in this case 
discloses an offence against the common law of Australia " 20 

CLR, p 436 “This inquin', ' continued the Chief Justice, 
raises a large and important question, namely, whether there is 
any common law m Australia independent of the common law' 
which forms part of the law of the several States It is contendeil 
for the respondents that there is no such law, and American decisions 
were cited in support of this contention 

“ It is clear law,’' said the Chief Justice, “ that in the case of 
British Colonies acquired b> settlement, the colonists carry their 
laws with them so far as they are applicable to the altered con- 
ditions In the case of the Eastern colomes of Australia this general 
rule was supplemented by the Act 9 Geo IV. c 83. The laws so 
brought to Australia undoubtedly included all the common law 
relating to the rights ,and prerogatives of the Sovereign in his 
capacity as head of the Realm and the protection of his dfficers in 
eiiforcing them, inoluding so much of the common law as imposed 
loss of life or liberty for infraction of it. When the several Australian 
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OolonieB were erected this law was not abrogated, but continued in 
force as law of the respective Colonies applicable to the Sovereign 
as their head. It did not, however, become disintegrated into six 
separate codes of lav , although it became part of an identical law 
applicable to six separate pohtical entities The same principles 
apply to laws of the United Kingdom of general application such as 
the Statute of Treasons. In so far as any part of this law was 
afterwards repealed in any Colony, it, no doubt, ceased to have 
effect in that Colony, but in all other respects it continued as before. 
When in 1901 the Australian Commonwealth was formed, this law 
continued to be the law applicable to the rights and prerogatives 
of the Sovereign as head of the States as before, subject to any such 
local rejieal But, so far as regards the Sovereign as head of the 
Commonwealth, the current which had been temporarily diverted 
into SIX j)arallel streams coalesced, and in that capacity he succeeded 
as head of the Commonwealth to the rights which he had had as 
head of the Colonies 1 entertain no doubt that it was an offence 
at common law to conspire to defraud the King as head of the Realm, 
that on the settlement of Austraha that part of the common law 
became pait of the law of Australia, that on the establishment of 
the Commonwealth the same law made it an offence to conspire to 
defraud the Sovereign as head of the Commonwealth Such a law, 
or to put it 111 other words, such a right to protection, seems, indeed, 
to be ail essential attribute to the notion of sovereignty I have, 
therefore, no dithculty m holding that the indictment in this case 
discloses an offence again-st the common law of Australia ” per 
Gkhtith, f'J 20 C L R , 435-430 

Mr Justice Isaacs based the validity of the law on the Con- 
stitution section 51 (xxxix ), by whicli he held Parhament had 
authority to pass penal law's not only prospective but retrospective 
in their operation He rejected the argument that an offence at 
common law' w'as not a Commonw'ealth offence “ The Common- 
wealth,’ he held, " w as endowed with aU powers necessary to protect 
itself and punish those who endeavour to obstruct it. The common 
law of England was brought to Austraha by the first settlers, and 
remains, as the heritage of all w'ho dwell upon the soil of this Con- 
tment, in full force and ojieration except so far as it has in any 
porti(?n of the land been modified by a competent Legislature. 
For State purposes and jurisdiction State laws may provide differ- 
ently But thej' cannot restrict the operation of the Constitution, and 
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whatever it implies it is the law of Australia, as much as if it were 
expressly so written. The necessary implication of unrestrictable 
right to perform its functions as a sovereign power — because in law 
it is the King who acts — carries with it the corollary that obstruc- 
tion to the King in the exercise of his Commonwealth powers is, 
at common law, an offence with reference to the Constitution, and 
not with reference to any State law or the State Constitution ” ; per 

Isaacs, J , 20 C L.R , pp 445-446 

• 

Mr Justice Higgins held that section 51 (xxxix.) settled the 
question beyond all doubt " I do not like to commit myself pre- 
maturely to any dogma with regard to what is called the ‘ common 
law of the Commonwealth ’ , but,” he said, ” I concur with the 
Chief Justice in thinking that the cases in the Umted States Courts 
which reject the existence of a common law of the United States 
are — to say the least— inapplicable to our Constitution” per 
Higgins, J , 20 C L R . p 454 

(7) CBmiNAL LAW OF THE COIHMONWEALTH. 

The Federal Constitution is singularly silent with reference to 
crimes, penalties and punishments Only one jienalty is imiiosed 
by it and that is by section 46 which enacts that discjualified persons 
sitting as members of Parliament are liable to a penalty of £100. 
By section 53 it is assumed but not enacted that there is authority 
to pass laws imposing fines and jiecumary penalties 

There is not to be found m the Austrahan Constitution as 
there is in the British North America Act, section 01. any express 
power to legislate with respect to criminal law , \et the Federal 
Parliament has passed laws imposing punishments and. iii one case, 
the death jienalty 

By the Constitution, section 51, sub-sections (i ) to (xxxviii ), 
there are specific grants of legislative power to make laws conferring 
rights and imposing duties on residents of the Commonwealth, but 
none of these sub-sections confer any general control over the hberty 
of the subject nor do they, on their face, appear to grant power to 
impose punishment for disobedience to such laws. Where, then, 
is its jurisdiction in criminal matters to be found ? A general con- 
trol over liberty, it is conceded, must be shown to be transftSred if 
it hi to be regarded as vested m the Commonwealth Parliament. 
The Attorney- General for the Commonwealth V. CohmUd Sugar 
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Refining Company, (1914) A C , at p 255 ; 17 C.L.R , p. 654, but 
there can now be no doubt regarding the control of the Common- 
wealth Parliament over the liberty of the subject m certam cases, 
and its power to impose punishment for disobedience to laws with 
respect to which it has power to legislate, such as the 38 subject- 
matters set out in section 51 

Some Federal writers have held that even ajiait from and in 
the absence of any grant of necessary or incidental powers, Congress 
in America and the Parliament m the (’ommonwealth would have 
had authority to»enforce the observance of its laws by the imposition 
of criminal sanctions or penalties for disobedience, otherwise the 
grant of legislative powers would have been abortive , but section 
51, siib-scction (xxxix ) seems to jilace the matter beyond all doubt 
in Australia. It grants to the Federal Parliament power to make 
laws with resjiect to ' all matters incidental to the execution of 
an\ pow'cr vested by the Constitution m that Parliament or either 
House thereof or m the Government of the Commonwealth or in 
the Federal Judicature, or m any department or ofhee of the Com- 
monwealth " 

'■ In my opinion," said Griffith, (' J . the power of the Com- 
monwealth Parliament to enact criminal laws is to be found in 
]il XXXIX and nowhere else, and is a power to enact then as sanctions 
to secure the observance of substantive laws with respect to matters 
within the legislative, administrative or judicial power of the Com- 
monw^ealtli, and in that .sense incidental to the execution of such 
powers " The King v Kidman. 20 C L R . at p 434 

Hence it is obvious that the offences as created and defined by 
such Acta as the Customs Act, for the prevention of smuggling, 
and by taxation acta for the protection of the revenue are well 
withm the competence of the Federal Parhament These penal * 
laws are riecessaiy^ and incidental to the execution and enforcement 
of the principal laws. Without the power of pumshment for dis- 
regard all laws would be capable of evasion and would thereby be 
ineffective and impotent This is not an implied power It is 
^not an inherent power It is an independent and express power 
as high &s any of the preceding 38 sub-sections of section 51 of the 
Constitution . per Isaacs, J. m The King v Kidman, (1915) ^ 
C.L.R. , at p. 441. * 
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The criminal jurisdiction of the Federal Parliament is not only 
to be found scattered throughout various Acts of Parliament, but 
it has to some extent been codified and expressed m the Common- 
wealth Crimes Act, No 12 of 1914, as amended by the Crimes Act, 
No. 6 of 1915 The first of these Acts deals, in Part II., with 
offences against the Commonwealth Government, defines the crime 
of treason and provides that any person found guilty thereof shall 
be liable to the punishment of death , inciting to mutiny in the army 
and assisting prisoners of war to escape are declared to be indictable 
offences for which the penalty is imprisonment for life, Part III 
defines offences against the Administration of Justice , Port IV., 
offences against the coinage, Part V., forgery of Commonwealth 
instruments and documents , Part VI , offences by and against 
public officers , Part VIII , conspiracies against Commonwealth 
laws. The amendmg Act, No 6 of 1915, jiassed 7th May, 1915, adds 
to the prmcipal Act, section 86, a new offence as follows • — “ Any 
person who conspires with another person to defraud the Common- 
wealth shall be guilty of an indictable offence ” It is declared that 
the new law shall have a retrospective operation extending back to 
the passmg of the principal Act, No 12 of 1914, passed 29th October, 
1914 


The validity of this law was sustamed by the High Court m 
The King v Kidman {supra) It was so held by the whole Court 
on various grounds , it was sustained by the Chief Justice (Sii 
Samuei. Griffith) on the grounds that it was an offence to common 
law to defraud the King as head of the Commonwealth and that 
the power conferred Viy sub-section (xxxix ) extends to enacting 
m the fotm of a declaratory Statute, the unwritten law of the Com- 
monwealth It was sustained by the other Judges on the ground 
exclusively that the law was authorized by sub-section (xxxix.). 

When Parliament has power to prohibit an Act such as strikes 
and lock-outs it has Jhe incidental power to impose punishment 
for the violation of such prohibition . Slemp v. Australian Glass 
Manufacturing Co Ltd , (1917) 23 C.L.R , p. 226. 

The Commonwealth Court of Conciliation and Arbitration pre- 
sided over by a President being a Justice of the High Court appointed^ 
to the office of President for seven years, and not for lifd, during 
Jbod behaviour, under the Constitution, has an arbitration power 
but not a judicial power, and consequently \t cannot enforce its 
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own awards, by the imposition of penalties ; such awards, however, 
can be enforced by the High Court and by any State Court invested 
with Federal jurisdiction . Waterside Workers’ Federaticm v. J. W 
Alexander Ltd , (1918) 24 C L.R 

(8) EX POST FACTO LAWS OF THE COMMONWEALTH. 

In the Constitution of the United States, there is a clause. 
Article 1, section 9, which expressly prohibits Congress and the 
legislatures of the States from passing ex post facto laws There is 
no such prohibition in the Constitution of the Commonwealth 
The laws to which the term “ ex post facto ” is properly apphcable 
are those laws by which, according to Sir William Blackstone’s 
definition, an act indifferent in itself when committed, the person 
who committed it is afterwards declared to have been guilty of a 
crime and made liable to punishment There is another class of 
laws which have, in a sense, a retrospective operation and of which 
Statutes, commonly called Acts of indcmmty and Acts which impose 
duties of customs as from the date on which they are proposed in 
Parliament afford familiar instances Entirely different considera- 
tions are applicable to such laws The objection to ex post facto 
laws would not apply to these measures per Griffith, C J. in 
The V Kidman, 20 C L R , p 435 

Retrospective penal laws are usually deprecated for unfairness 
but they may be justified in great emergencies Where a legis- 
lature of supreme power such as that of the United Kingdom passes 
a retrospective crnnmal law, no question of its validity can arise. 
It can only be criticized on the ground of its impropriety or inex- 
pedienej' The legislative power of the Commonwealth Parlia- 
ment IS not plenary in the sense that its ambit includes any enact- 
ment on anv subject whatever As was pointed out by Lord Hal- 
dane, the scheme of the Constitution w'as to select certain subjects, 
thirtj^-eight in number, which are enumerated in section 51 and 
most of which were already within the ambit of the legislative powers 
of the federating Colonies, and to confer upon the Federal Parlia- 
ment power to legislate with respect to them. These subjects do 
not in terms include a power to legislate with respect to the criminal 
law. On this point, indeed, the Judicial Committee remarked that : 
— “ Norte of them relate to that general control over the liberty 
of the subject which must be shown to be transferred if it is to Bb 
regarded as vested In the Commonwealth ” : 20 C.L.R., p; 433. 
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Section 51, sub-section (xxxix.) declares to be withm the legislative 
power of the Parliament “ matters incidental to the execution of 
any power vested by this Constitution in the Parliament or in either 
House thereof, or in the Government of the Commonwealth, or in 
the Federal jurlicatiire, or in any department or officer of the Com- 
monwealth ■ Per Lord Haldane, L.C in The Aitomey- General 
for the Commonv'eaUh v. Colomal Sugar Refining Co , (1914) A C , 237. 

The High Court has held the words “ Matters incidental ” etc 
to be sufficient to enable Parliament to pass penal laws for the pur- 
pose of enforcing obedience to Federal legislation and that such 
penal laws may be made to ojierate not only to punish future pro- 
liibited acts but to declare past acts, done before the enactment of 
the penal laws and innocent when done, to be criminal and punish- 
able by fine or imprisonment Such is the Crimes Act, No (i of 
1915 (7th May. 1915), section 2 declaring that persons conspiring 
to defraud the Commonwealth shall be guilty of an indictabjc 
ofience and making it operative as from 29th October, 1914 Such 
an Act 18 the English Trading with the Enemv Act 1914, followed 
by the Commonwealth Act on the same subject, but iitteily iinsus- 
tamable retrospectively uiiless the Parliament has power to jiass 
et post facto laws with reference to the limited subject matters 
under its control, where it thinks the occasion so grave as to demand 
such measures per Isaacs, .T m The King v Kidman. (1915) 
20 C L R . p 425, 

“ The war at present raging, ’ said Powers, .1 ’ has, 1 think, 

proved beyond cjiiestion that it was necessary for the defence of 
the Empire to pass ca jiost facto laws, and the British Parliament 
passed such laws The war has also proveil. 1 think, that it was 
necessary, for the proper defence of the Commonwealth during 
the present war, and during any future war - apart from pi xxxix. — ’ 
that Parliament should have the power to pass ex post facto laws to 
prevent assistance being given to the enemy I do not find anjdhing 
in the Constitution — an instrument of government— to lead me to 
hold that the Commonwealth Parliament, entrusted with the defence 
of the Commonwealth, is so impotent a body that aliens, neutrals 
or Australian subjects may defy His Majesty *s Imperial Proclama-_ 
tion, and the Governor-General's Proclaraaticm, upon the'deolara- 
^lon of war, and openly commit breaches of a ‘ Trading with the 
Hnemy Proclamation,’ without any possibility' of punishment by a 
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Commonwealth Statute ; and that only those breaches which are 
committed after a Commonwealth Act has been assented to are 
punishable in. Australia, especially as Parliament may not be sitting 
at the time war is declared I personally think it is not only inci- 
dental to the defence of the Commonwealth but also absolutely 
necessary for the proper defence of the Commonwealth, that the 
Commonwealth should have the power to punish by ex post facto 
laws any persons who, in Australia, defy His Majesty's Proclamation 
or the Governor-Generars Proclamation, even if the Proclamation 
forbids acts that are not, at the time the Proclamation is published 
acts pumshable fey common law or State laws, if the acts interfere 
with the exercise of any power vested in Parliament or in the Govern- 
ment of the Commonwealth, and that can only be done by the people 
knowmg that the Commonwealth Parliament has power to pass 
ex post facto laws The ]iower appears to me to hav e been exercised 
in England solely as incidental to the execution of the power to 
defend the Realm and for the purpose of defence If the Common- 
wealth Parliament has power in time of war to pass ea post facto 
laws to prevent mterfeience with the efficient defence of the Com- 
monwealth, it has power to do so at any time What laws it passes 
(if passed with respect to a matter as to which the Commonwealth 
has power to make laws) it is for Parliament, not this Court, to say. 
If it has power to pass e c jwst facto laws for the naval and military 
defence of the Commonw-ealth it has power to pass ex post facto 
laws incidental to the execution of anj' pow'er vested by the Con- 
stitution in the Government of the Commonwealth, or m any depart- 
ment or officer of the Commonwealth ” per Powers, J., 20 C L R., 
at ]) 400 

(9) THE POWERS INTER-SE OF THE COMMONWEALTH AND 

THE STATES. 

The following are some leading canons of construction m Com- 
monwealth Constitutional law derived from the foregoing cases — 

There are three sources of direct Constttutional authority to 
settle problems arising from the competition of Federal and State 
laws The first is covering clause V of the Constitution Act which 
states that ‘‘ tins Act and all laws of the Commonwealth under the 
Constitution shall be binding on the Courts^ Judges and people of 
every State notwithstanding anjdhmg in the laws of any State.” 
The second is section 109 of the Constitution which declares thafe 
” when the law of a State is inconsistent with a law of the Common- 
wealth the latter shall prevail and the former shall to the extent 
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of the inconsistency be invalid.” The third source is to be found 
in the express prohibitions contained in sections 114, 115, 116 and 
il7, and in certain implications which arise from the nature of the 
Federal scheme as a whole , implications necessary to preserve 
the harmonious working of the two seta of legislatures which are 
parts of the dual system of Government. 

It must be taken to be of the essence of the Constitution that 
the Commonwealth is entitled, within the ambit of its authority, 
to exercise its legislative and executive powers in absolute freedom 
and without any interference or control whatever except that pre- 
scribed by the Constitutum itself Tliis is the jirc^sition on which 
the immumty of State and Federal mstrii mentalities and agencies 
from Federal or State interference is based D' Emden v Pedder, 
(1904) 1 C LR , p 109 

Tins rule of construction i.s reciprocal and a^iphcs to any case 
of the Commonwealth attemiiting to fetter, control or intc'rfere 
with the free exercise of the legislative or evecutive jiower of the 
States as well as to the States attemjiting to intcrfeie with or 
encroach on Commonwealth powers and functions The Attomey- 
Oeneral of Sew South Wales r The Brewery Employees Umou of 
New Soidh Wales, (1909) 0 C L K , 469 

There is, however, a large cla-ss of cases with ics])ect to which 
a similar power is for a time reserved to the States (concurrent 
powers). With rcs^iect to these matters there is consequently a 
possibility of conflicting legislation This contingency is dealt 
with by section 109 of the Constitution, which provides that when 
a law of the State is inconsistent with a law of the Commonwealth 
the latter shall prevail, and the former shall to the extent of the 
inconsistency be invalid. ” This sentence,” said Sir Samuel 
Gbutith, ■■ may be thus expanded supjih’ing the verl)a sidtaudila — 

■ When a law of a State otherwise within its competeuev is incon- 
sistent with a law of the Commonwealth on the same subject, such 
subject being also within the legi.slative competency of the Com- 
monwealth, the latter .shall prevail’ (1903) 1 C L.R ,111. If, m 
exercising its acknowledged power to regulate its own purely internal, 
domestic trade or police affairs a State enacts laws which are con- 
trary to an Act of the Federal Parliament passed in pursuance of 
tbe Constitution in the exercise of its control over inter-sfate oonf- 
Mgnerce the Courts will enter upon the inquiry whether the State 
laws have come into collision with the Federal act and thereby 
dB|icived a citizen a right to which the Federal Act entitled him. 
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Should a collision exist the State Act must yield to the Federal 
Act . Gibbons v. Ogden, (1824) 9 Wheat , 209 

With respect to matters within the exclusive competence of 
the Federal Parliament no question of conflict can arise, inasmuch 
as from the point at which the quality of exclusiveness attaches to 
the Federal power the competency of the State is altogether extin- 
guished So likewise with respect to matters within the exclusive 
competence of the State Parliament such as internal, jxilice, com- 
merce, domestic and industrial matters not extending beyond the 
limits of a State, the quality of its exclusiveness attaches to the 
State powers whether it has been exercised or not and the com- 
petence of the Federal Parliament to interfere with such State 
matters by an inter-state commerce law or by " a tw'o-State ” 
industrial awaid is denied This is a further application of the 
doctrine of implied prohibition Untied Slates v Dewilt, (1824) 
9 Wall , at p 1)2 

(10) FEDERAL CONSTITUTIONS COMPARED. 
ApplicabiUty of Amencan Decisions. 

In the ofticial reports of arguments heard and judgments 
delivcicd in (!onstitutional cases in the High Court, the abundance 
and aptness of quotations from decisions of the Siiiirerne "Eourt of 
the United States on cognate questions is conspicuous It has 
hcon suggested that the High Court has at times shown a prcferencei 
for American over Canadian precedents Pieference is scarcely thej 
w'ord to use but the leason for such preference, if any, is obvious. ‘ 
The Constitution of the Commonwealth has been framed largely 
on the model of that of the Umted States to which it bears a nearer 
resemblance than it does to that of Canada 

The distribution of legislative pow'ers in the Constitution of 
the United States is shown in the following diagram in which the 
powers of the Federal Government and those of the States are 
jilaced in separate compartments — 

CONSTITUTION OF THE ITNITED STATES. 

Art, I , Sec. VIII j 10th Amendment 

Exclusive specified Federal Exclusive, reserved powers of 
powers the States. 

E.g. Inter-state trade , cus- E g. Police powers and inter- 
toms and excise. nal trade. 

Concurrent powqps of the Union and the States m which in 
cases of inconsistency the laws of the Union prevjiil. 
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The following diagram shows the distribution of the legislative 
powers in the Constitution of the Australian Commonwealth , and 
the resemblance of the American and Australian Constitutions : — 

CONSTITUTION OF THE AUSTRALIAN COMMONWEALTH 

Sections 51, 52, 90 | Section 107 

Exclusive specified Common- ' Exclusive reserved powers of 
wealth powders. j the States 

E.g Inter-state trade, cus- I E g Police powers and inter- 
toms and excise , nal trade 

I 

Concurrent powers of the Commonwealth and the States m 
which m all cases of mconsistency the Commonwealth law 
prevails St-C I 

The framers of the Australian Constitution were familiar not 
onl 3 ’ with the Constitution of the United States but with that of 
Canada. When, therefore, we find embodied in the Constitution 
of the Commonwealth provisions mulistinguishable in substance 
from the provisions of the Constitution of the United States which 
before the sittings of the Australian Coinention in 1897 had been 
judiciall}' interpreted b^" the Supreme Court of that Republic, it 
IB not an unreasonable inference that those framers intended that 
like provisions should leceive like intei] notation D' Emden r 
Pedder, (1903) 1 C L R., 103 It is a matter of common knowledge 
that the leading members of the Australian Convention were ])ar- 
ticularly weU acquainted w'lth the two great exanqiles of English- 
Bjieaking Federations and that in the liistribution of jiowers between 
the Commonwealth and the States thev deliberately followed the 
plan of the Umted States of America in preference to that of the 
Dominion of Canada Deattn v Webb, 1 C L R , 006 Hence, 
ivhilst the American decisions were in no wav binding on the High 
3ourt the Chief Justice (Sir Samuel Griffith) pointed out in one 
jase that they could be regarded as “ a most welcome aid and assist- 
uice ■’ in any analogous controversy It was in these circumstances 
,hat the High Court followed the decision of the Supreme Court 
if the United States in McCulloch v Maryland. 4 Wheat , 316 

In Webb v ChtUriiv, (1907) App Cas , 88, the Privy Council 
per The Earl of Halsbury) questioned the supposed' analogy 
letween the Constitution of Australia and that of the United States. 

‘ There is,” he said, ‘‘ no such analogy betwefen the two systems of 


101 


(ai.IIl] FEDERAL CONSTITUTIONS COMPARED- 


jurisprudence as the learned Chief Justice of the High Court sug-/ 
gests. No State of the Australian Commonwealth has the power) 
of independent legislation possessed by the States of the American 
Union Every Act of the Victorian Council and Assembly requires 
the assent of the Crown, but when it is assented to, it becomes an 

I 

Act of Parliament as much as any Imperial Act, though the element^ 
by which it is authorized are different • . The American 

Union, on the other hand, has erected a tribunal jvhich possesses 
jurisdiction to annul a Statute upon the ground that it is uncon- 
stitutional.’’ 

• 

With reference to the power of " independent legislation ” 
possessed by the States of the Arnencan Union , this is, of course, as 
pointed out by Sir Samuel Griffith hterally true onlv in a limited 
extent There is a veto power over the American State Lemslatures 
as effectual as the veto power ovei any Australian Legislatui^ True, 
there is no monarch in Amenca to ilisallow laws proposed by 
American State Legislatures but the power of veto is nevertheless 
vested in State Governors Nor can the Federal Government of 
the Ignited States veto State Acts as can be done bv the King m 
Council with reference to projiosed colonial laws At the same time 
the State Legislatures are onh “ mdeiiendent ’’ when acting within 
the powers and sphere assigned to them by the Constitution If 
they purport to pass lavs m excess of their Clonstitutional authority 
whilst those proposed laws cannot be disallowed by a monarch, 
they may be pronounced null and void by the Supreme Court of the! 
United States in a suit botvveeii parties properlv brought before it. \ 
So that the American States arc no more “ independent ’’ than the 
Australian States whose laws in like circumstances, may be passed 
upon by the High (Vuirt 

Within the British Emjiire, said the Chief Justice, the power of 
reserving proposed colonial laws foi the roval assent and the power 
vested lu the Sovereign to disallow proposed colonial laws is exer- 
cised with great caution and only on rare occasions when some ques- 
tion of Imperial interests or con.stitutionahty appears on the face of 
the Bill The power of disallowance, he said, would in many cir- 
cumstances be of no avail to prevent conflicts between State and 
Bederal legislation Thus in the case of Stat^ laws passed before the 
establishment of the Commonwealth, or State laws discovered to be 
in excess of State powers after the expiration of the time limited for ' 
disallowance, the power of disallowance would be of no value ; it 
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wonid be too late to call into action. In either case the assent once 
given or the time for disallowance having expired the Act would be 
binding until pronounced invalid by a Court of competent jurisdic- 
tion. But there is no verj’ great difference between the judicial 
power of “ annulling ’ invalid laws in the I ini ted States and within 
the British Empire “ Annulment ” is not the correct term to 
apply to the result of a judicial decision inter partes Even under 
the British Constitution (Colonial Laws Validity Act 1865-) colonial 
laws repugnant to Imperial Statutes extending to the colonies are 
null and void and may be so declared by any (iourt of competent 
jurisdiction asked to enforce them This is all that has lieen done 
in such cases as D' Emden v Pedder and Deakin v. Webb The 
apphcability of certain State Acts was questioned because they were 
repugnant to the true meaning of the Commonwealth Constitution 
Act which IS undoubtedly an Imjicrial Act extending to the States. 

The Privy Council judgment in Webb v Outinm (supra) affirms 
that ■■ the American Union, on the other hand, has erected a tribunal 
which possesses jurisdiction to annul a Statute upon the ground that 
it is unconstitutional " Referring to this paragraph the Chief Jus- 
tice (Sir Samuel Griffith) said — “ The Supreme Court of the 
United States was created by a provision in the American Con- 
stitution identical wath that by which the High Court was created 
^he power of the Supreme Court of the United States to decide 
/whether an Act of Congress or of a State is m conformity with the 
Constitution dejiends upon and follows from the Constitution itself 
which IS, by section 2 of Article VI , declared to be the Supreme law 
of the land, as the Australian Constitution is dccl^ired to be by 
Clause of the Constitution Ac^ Such questions must cert ami v 
arise under a Federal Constituticrn, and must be determined by the 
Courts before which they are raised. Their Lordships seem to have 
thought that the High Court had asserted a pow er to declare a law- 
invalid on the ground that it was unconstitutional,’ using that word 
in some vague general sense, but meaning something different from 
a contravention of the written Constitution.” 

(frhe High Court of Australia,” said the Chief Justice, ” never 
asserted any such power, nor did it ever occur to it to treat the 
word ' unconstitutionaf,’ as used m the American Courts, as meaning 
anything more than contrary to and forbidden by the Constitution, 
nor have those Courts ever claimed to do anything more than con- 
strue the Avritten Constitution by the light of recognized canons. 
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English jurisprudence has always recognized that the Acts of a 
legislature of limited jurisdiction (whether the limits be as to territory 
or subject-matter) may be examined by any tribunal before whom 
the point 18 properly raised The term ‘ unconstitutional,’ used m 
this connection, means no moie than ultra vires ” Baxter v. Com- 
missioner of Taxes, New South Wales. (1907) 4 C L.R , 1125 

Some Canadian Cases. 

• 

In Wollaston s Case, 28 L R , 357. the Full Court of Victoria 
refused to apply the ratio decidendi of the judgment of the Supreme' 
Court of the United States in McCulloch v Maryland, 4 Wheat , 16, 
to the mterjiretation of the Constitution of the Commonwealth and 
cited the judgments of the Privy Council in two Canadian cases in 
which Provincial laws were held to prevail ovei Dominion powers, 
namely Citizens Insmance Co v Parsons, (1881) 7 App Cas., 96, 
and The Bank of Toronto v Lambe. (1887) 12 Ajip Cas , 575 The 
same two cases were subsequently quoted in the High Court in 
support of the opciation of State law's over Federal laws 

On the other hand Canadian cases ha\e been cited m support 
of the operation of Federal taws over State laws Thus m the 
Federated Saw Mill Employees' Federation v Moore and Others, 
(1909) 8 C LR , 466, and the Australian Boot Trade Etnploifees' 
Federation r Whybrow and Others, (lOlO) 10 CLR, 266, it was 
decided by a majoritv of the High Court (Geiffith, C J and Barton 
and O'Connor. JJ ) that the Cotninonw’calth Conciliation and Arbi- 
tration Court could not make an award inconsistent with the deter- 
mination of a State Wages Boartl constituted by Stafe Statute laws 
w'ltli author ity to pre-detei mine the minimum rates of pay in any 
trade oi calling This was one of the most important rulings in 
constitutional law' ever gi\en by the High Court of Australia In 
support of the superior force and ojieration of a Federal award the 
dissenting Justices (Isaacs and Higgins, JJ ) rehed on the judgment 
of the Privy Council in the Grand Trunk Railway Co. of Canada 
V The Attorney- General of Canada, (1907) App Cas , 65 

It is advisable therefore to consider the whole question of the 
applicability of Canadian cases to the iijterjiretation of the Aus- 
tralian* Constitution. ^There is a fundamental difference in the 
distribution of legislative powers betw'een the Dominion of 
and the Provinces eff Canada and the distribution of powers between 
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the Commonwealth of Australia and the States of Australia. In 
the Constitution of the Umted States and that of the Commonwealth 
there are mimerous distinctive features m common presenting a 
remarkable contrast in whole and in parts to the Constitution of 
Canada. In the Australian Federal system we find the field of legis- 
lative power divided between the Parliament of the Commonwealth 
and the Parliaments of the States by a method very different from 
that by which legislative power is distributed by the British North 
America Act, and very different relations are created between the 
Commonwealth and the States when compared with the relations 
created by British North America Act between the Dominion and 
the Provinces of ('anada 

The legislatii'e powers of the Federal Parliament are enumerated 
and determined by grants coupled with ])rohibitions express or 
impbed to be found within the instrument 1'he Legislatures of the 
States are left m iiossession of an undefined rcsidiuini of the plenary 
legislative powers which they exercised before the e.stablishmeiit of 
the Commonwealth The extent and limits of that residuum can 
only be determined by reference to the enumerated Federal ])owers 
and the prohibitions express or implied, to la* found within the 
instrument There is an exclusive Federal area of legislati\e 
authority m w'hioh the Htate.s may never legislate Theic is a con- 
current legislative aiea in which both the Federal and State Parlia- 
ments may ]ias.s laws subject to the rule that in case of inconsistency 
the law of the Commonwealth prevails 


(11) INAPPUCABILITY OF CANADIAN CASES. 

IjCt us now turn to the Constitution of the Dominion of Canada 
and note the contrast In Canada there i-s an elaborate express 
and exhaustive division of the whole field of legislative authority 
among the Dominion and the Provinces (Th^e is an explicit grant 
of exclusive legislatne, power to the Parliament of the Dominion 
over a number of matters specifically mentioned in section 91, 
together with a general grant of exclusive legislativ'e power to the 
Parliament of the Dominion over all other matters not included 
among those assigned exclusively to the Provincial Legislatures by 
section 92. There is an 'equally explicit grant of exclusive^legjsla- 
t^e power to the Provincial Legislatures over a number of matters 
specifically mentioned in section 92, including c^ect taxation. 
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The distribution of the legislative powers in the British North 
America Act is shown m the following diagram in which the powers 
of the Dommion and those of the Provinces are placed in separate 
compartments. 


CONSTITUTION OF THE 
Section 91 

Exclusive specified Dominion 
powers 

E g Regulation of trade and 
commerce , .customs and 
excise 


DOMINION OF CANADA 


Section 92. 

Exclusiv'e specified Provincial 
powers, 

E g Property, civd rights, direct 
taxation, shop, saloon, licences 


Residuary exclusive Dominion powei , e g general taxation 

The distribution of the legislative powers in the Australian 
Constitution Act as given in the following diagram, shows the con- 
trast between the Canadian and the Australian Constitutions — 


CONSTITL'TION OF THE Al'STRALIAN COMMONWEALTH. 


Sections 51, 52, 90 
Exclusive sjiecified Comnion- 
wealih powers, 

E g Inter-state trade, customs 
and excise 


Section 107 

Exclusive unspecified reserved 
powers of the States, 

Eg Police powers and inter- 
nal trade 


Concuirent powers of the ( Joniiiionwealth and the States in which 
in all cases of inconsistency the Commonwealth law prevails 


In the Canadian Constitution there is no clause stating that in 
case of conflict or inconsistency the Dominion law prevails over the 
Provincial law There is no arbitrary rule determuung the superior- 
ity of a Dominion law over a Provincial law The rule of construc- 
tion as laid dow'n by the Privy Council is — “ If they find that on 
the due constiiiction of the Act a leglsative power falls within sec- 
tion 92, it would be quite wrong of them lo deny its existence 
because by some possibility it may be abused, or may limit the range 
which otherw ise would be open to the Domimon Parliament ’ Such 
W'as the ratio decidendi of the judgment in the Bank of Toronto v. 
Lamhej The appellant had contended thsrf. the Provincial Legis- 
lature^P Quebec was not empowered by section 92 of the British 
North America Act to impose the tax on banks which the appellant 
had refused to nav ; 'and the argument of the appellant waa that 
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a the language of section 92 was interpreted so as to empower the 
Provincial Legislatures to impose the bank tax in question, it would 
be in conflict with the language of section fll^vhich conferred upon 
the Parliament of the Dominion exclusive legislative power in 
respect of all the matter therein specifically mentioned, and there- 
fore the meaning of section 92 must be controlled and restricted by 
the language of section 91 

In order to <letermine whether a Provincial Legislature had the 
power to impose the tax on banks, the Pnvy Council had to decide 
two questions, viz (1) Did the tax come within the description of 
direct taxation which the Provincial Legislatures were expressly 
expowered to impose by sub-section 2 of section 92 ^ (2) If the 

tax did come w'lthin the description of direct taxation assigned to 
the Provincial I.egislatures, in accordance with the orflinar 5 ' mean- 
ing of the language cf the description was there anj-thing m section 
91, or m any part of the British North America Act. which restricted 
the meaning of the language used in sub-section 2 of section 92, so 
that it should not include the tax in question * The Board decided 
that the tax on banks did come within the dcscrijition of direct 
taxation assigned to the Pro\ incial Ijegislatiires, and that its meaning 
was not controlled or restricted by anything contained in section 91. 
The same method of inquiry has been ob.served by the Priv> Council 
in other cases iii which they have been required to decide whether a 
particular matter which has Iieen included in any iiupugned legis- 
lation of a I*rovincial Legislatuie was within the exclusive legis- 
lature power of the Parliament of the Dominion oi within the exclu- 
sive [Xiwer of the Provincial Lcgislature.s Mr Justice Indus 
Clark. CcrnimmiuvnUh Low Hnnew vol 1 ]> 197 

/ Therefore, in Canada the validity of any impugned legislation 
pi a Provincial Legislature always depends ujion the true meaning 
and scope of particular words used in section 92 of the Act, but 
the language of section 91 m examined for the piirjiose of ascertaining 
in accordance with the settled rules for the interpretation of Statutes, 
whether it can be projierly regarded as qualifying or controlling the 
meaning of the particular words of section 92 which are to be con- 
strued 

« 

In Australia where State and Federal legislation is impugned* 

question of validity involves a series of inquiries relating to 
the legislative powers of the States and the Cemmonwealth inter ae. 
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and it cannot in any case be determined like a question ofAhe validity 
of impugned legislation in Canada The express grant of powder to 
the Federal Parliament coupled with express or implied prohibitions 
must be examined ^fhe reserved legislative powers of the States 
are not specified and cannot be examined or identified one by one 
as those of the Provinces of Canada can 

“ The process of mteijuetation is entirely different in the 
Australian Constitution fiom that in the Canadian Constitution. 
The question of an alleged encroachment by the Parliament of the 
Commonwealth jUpon the field of legislative power reserved to the 
States," savs Mr Justice Inolis Ci.akk “ must frequently involve 
the consideration of the extent to which the legislative powers of 
the States are necessarily curtailed by the Constitution, or made 
subject to the exercise of a siqierior legislative power vested in 
the Commonwealth This inquiry involves m its turn a 
consideration of the effect of the impugned legislation upon 
the political autonomy of the States The effect of a law of the 
Commonwealtli upon the political autonomy of the States is not 
the primary test ot its validity , but the effect of the law' may 
reveal its essential character and thereby assist in the determination 
of the question, w'hether it is w'lthin any of the powers specifically 
granted to the Commonwealth The legislative powers of the States 
ought not to be declared to be curtailed or limited bj' the Con- 
stitution to any larger extent than that to which the purposes for 
which the Commonwealth was established require them to be cur- 
tailed and limited ^^le absence of any powei in the Governor- 
General of the Com limn w'ealth in Council to disallow any legislation 
of a State is m itself a clear indication that, in contrast with the 
Constitution ot the Dominion of Canada the jmrpose of the Con- 
stitution of the Commonwealth is to fully preserv'e the political 
autonomy of the States, m resjiect of all matters w'hich are not 
placed by the Constitution within the legislative power of the 
Parliament of the Commonwealth ' Cfmwnonwealih Law Review 
vol 1, p 200^ 

“ The explicit declaration of covering Clause V of the Australian 
Constitution Act and of section 109 of the Constitution do not 
settle all problems of interpretation They do not relieve the 
judiciary of the task of determining the boundary lines of the legis- 
lative powers of the Commonwealth and the States, in many cases 
of alleged encroacRmeiit, by a consideration of the purposes for 
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Airhicii the Cbnstitution was established and the respective positions 
inter «c which the Commonwealth and the States were intended to 
occupy under it In other words, a clear recognition of the Federal 
character of the system established by the Constitution of the 
Commonwealth is indispensable to a true interpretation of its pro- 
visions ” Commonwealth Law Review, vol 1, p 201. 

(12) AMERICAN AND CANADIAN CONSTFrUTIONS. 

r 

(Notes by Sib Robert Gabran). 

The United States Constitation. 

Canadian cases as to the distribution of power, when applicable 
at all to the Anstrahan Constitution, must be applied with the 
greatest caution American cases, on the other hand, are often 
applicable in their entirety , but here, too, there are differences 
which, though they concern details rather than principles, are so 
important that they must be carefully borne in mind 

The scheme of distribution of ]K)wers is as follows - 

(1) Congress is given legislative power as to specified matters 

only (Article I , section 8)— including "all laws which 
shall be necessary and jiroper for carrying into execu- 
tion ” the powers vested bv the Constitution in Congress 
or the Executive 

(2) The ]iowers of the State Legislatures arc residuary They 

are not given exclusive power as to any specified subject- 
matter , but they retain exclusive power wherever the 
pow'cr of Congress cannot reach (Tenth Amendment , cf. 
Australian Constitution, sections 107'109) 

(3) Few of the powers of Congress are expressed to be exclu- 

sive , and except as to these few, the State l^egislatures 
retain concurrent power, though State laws must alw'ays 
yield when inconsistent with valid Acts of Congress 

These principles are substantially identical with those of the 
Australian Constitution , but their application is modified by the 
following important differences — 

(1) The enumeratafl subject-matters of Federal legislative , 
power are much fewer, e.g., Congress has no power to 
Jnake laws as to bounties, quarantine, fisheries, banking, 

‘ insurance, bills of exchange and promissory notes, trade 
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marks, corporations, railway acquisition and construc- 
tion in the States, or industrial arbitration — except so 
far as these subjects may be included in some other 
enumerated power, such as trade and' commerce among 
the States 

(2) The power of Congress as to inter-state and foreign com- 

merce has (with some qualifications) been held to be 
exclusive — a construction which in the Australian Con- 
stitution 18 negatived by the express words of section 107. 
This distinction is extremely important in connection 
with»many of the American decisions as to the commerce 
power 

(3) The American Constitution contains many express pro- 

hibitions, directed against either Congress or the State 
Legislatures, or both, which are not found in the Aus- 
tralian Constitution Eg the prohibitions against laws 
compelling an accused person to criminate himself, or 
depriving any person of jiropert}' without “ duo process 
of law ” (Fifth Amendment) , against Federal or State 
“ e.r post facto ” laws. State laws “ impairing the obliga- 
tion of contract.s," and Federal ” direct ' taxes unless 
apportioned among the States m jiioportion to popula- 
tion Many Anieiican decisions which at first sight 
appear to be applicable in Australia aie found on close 
inspection to turn on one or othei of these prohibitions. 

The Canadian Constitution. 

The provisions of the Canadian Constitution as to the distribu- 
tion of power are extrenieK i-omplex The leading principles are 
— (1) That the subject-matters of provincial legislation are specific, 
those of the Dominion Parliament partly specific and partly residuary. 
(2) That the powers both of Dominion and Provinces are mutually 
exclusive 

Both these principles, however, require to be slated with very 
important qualifications In the first place, the Constitution 
attempts to enumerate specifically some of the powders of the 
Dominion Parliament We thus have two sf ts of enumerated powers, 
mutually exclusive , and yet these two fields are found in practice 
to overlap The result has been a senes of mgemous attempts, by 
judicial decision, to*reconcile the two, with results which mav be 
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shOTtly stated as follows • — Where there is over-lapping of enumerated 
powm, the field is “ concurrent,” and where in this concurrent 
field Dominion and Provincial legislation clash, the Provincial legis- 
lation to that exfent gives way. Thus the specific powers of the 
Provinces are in a sense residuary Dominion laws which are 
‘ ancillary” to either the residuary or the specific powers rf the 
Dominion Parliament are valid even though they’ incidentally 

encroach on the specific powers of the Provinces 

« 

The followmg is an analj’sis of the mode of distribution 

Dominion Legislative Powers. 

(1) General (residuaiy') power given by section !)1— to make 
laws for the jjeace, etc of Canada in relation to all matters not 
enumerated in section 92 as exclusive powers of the Provinces 
This power can only be exercised for matters national m character, 
and not comprised in the enumerateil powers of the Piovmces 
Attorney- General for Ontario i- Attorney-General fo) Canada, (1896) 
A C., p. 348 

(2) Matters enumerated in section 91 These aie not deemed 
to come within any of the 16 classes enumerated m section 92 
Attomey-Geneial for Ontanov Attorney-General for ('anada, (supra ) ; 
over-ruling dictum m Citizens Insuiance Co r Parsons 7 A C , 
w'here it was held that this provision only a])])lied to class 16 of 
section 92. 

(3) Matters ' ancillary ' to residuary or cnumciattsl jiow'eis 

Provincial Legislative Powers. 

These are matters enumerated m .section 92, but exclusive of 
matters enumerated m section 91 The Dominion has tw'o kinds of 
l^islative power . — residuary and specific The Provinces have 
one kind of legislative pow'er, which is specific , but is at the same 
time residuary m the sense that it only^ covers so much of the enumer- 
ated matters in section 92 as are not included m the enumerated 
matters in section 91 

Goncnnmit Powers. 

Though there are no subject-matters of express concurrent 
power (with one exception relatmg to agriculture) the existence of 
what is really a concurrent field has been established by* judicial 
^fecision. Though the enumerated powers of the Domimon and 
the Provmces are expressed as exclusive, they* overlap. 



CSh-HL] CANADIAN CONSTITUTIONAL CASES. Ill 


Where there is over-lapping of enumerated powers of the 
Dommion and the Provinces respectively, neither legislation will be 
vMra vires if the field is clear , if on this “ concurrent ” field the two 
legislations meet, Dominion legislation prevails Attorney- General 
of Ontario V. Attorney -General of Canada, (1894) A.C , 189 , Tennard 

V Union Bank of Canada, (1894; A C , 31 Grand Trunk Railway 
of Canada v Attorney -Gene ml of Canada. (1907) A C , 65 

This prevalence ot Dommion legislation appe^irs to extend to 
legislation— 

(1) covered In enumerated Dommion power , 

(2) ancillary to euumeiated Dommion power . 

(3) ancillaiy to general Dominion jiower 

See Lefroy, Legislative Power in Canada, pp 347, 353, 526 

Canadian Cases. 

These ])ropositions may be illustrated by reference to a few of 
the leading Canadian cases 

Citizens Insurance Co v Poisons, ami Queen Insurance Co 

V Parsons, 7 C 96 —The Dominion Parliament passed an Act 
requiring all insurance comiianies. whether incorporated by foreign, 
Dommion, or Provincial authority, to obtain a licence, to be granted 
only upon compliance with prescribed conditions An Act of the 
Province of Ontario, deahng with policies of m.siiranoe entered into 
or m foicc m the Province of Ontario for insuring iiroperty in the 
Province against tire, prescribed certain conditions which were to 
form part of such contracts The Provinces have exclusive power 
to legislate as to “ jiioperty and civil rights within the Province ” 
The Dominion has exclusive power to legislate as to " the regulation 
of trade and commerce ' It was therefore hekl that the Ontario 
Act relates to ' property and civil rights within the Province " 
and not to " the regulation ot trade and commerce, ' that it is there- 
fore not inconsistent with the Dommion Act, and it is valid 

• 

It IS important to note that the questions for decision were — 
(1) Is the subject -matter of the Provincial Act enumerated in section 
92 t If not, it IS invalid , if so, it is valid, unless (2) the subject- 

matter IS also enumerated m section 91 and so withdrawn from 

» 

•section ^2 

It was claimed on behalf pi the Citizens' Insurance Co. tha'^ 
being incorporated lAider Dominion law it could not be controlled 
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by Provincial law ; but the Court pointed out that the Provincial 
Act did not assume to interfere with the constitution or status of 
corpoarations 

The decision is based on the complex provisions of sections 91 
and 92, which it is held must be read together and the language of 
one mterjiretetl and where necessary modified by that of the other, 
so as to reconcile the respective poweis they contain and give effect 
to all of them. . 

Though the Court held that the Doinmion power to regulate 
trade and commerce did not include the regulatioi.i of the contracts 
of a particular trade in a single Province, it does not therefore follow 
that the Dominion Parliament might not have the power, by a 
general law relating to all the Provinces, to regulate such contracts 
— in which case its legislation would over-ndc that of the Provinces 
It IS stated in Hod^e v The Queen. 9 AC , at page 13d, that the 
prmciple illustrated by the case of the Cdizens Insurance Co and 
the case of Russell v The Queen. 7 A (' , 829, ” is that subjects 
which in one aspect and for one purjiose fall within section 92 may 
in another aspect and for another purjiose fall within section 91 ” 

The Colonial Building Co v Atiorney-General of Quebec. 9 
A.C , 157, at p 1G6 — One of the enumeiated exclii.sive legislative 
powers of the Province is “ the incorporation of companies with 
provincial objects ’’ The incorpoiation of comjianies does not fall 
within any enumerated jiower of the Dominion Parliament, but under 
its general or residual \ jiowci the Donnnion Parliament has jiower 
to incorjiorate compaiiie.s other than those with jirovincial objects 

The Colonial Building Companv was incorjiorated in Canada 
generally by a Dominion Act. but had not yet exercised its povvers 
outside the Province of Quebec. It was held that the fact of the 
non-exercise of powers did not affect the validity of the incorporatmg 
Act nor the status of the corporation thereunder Inasmuch as the 
power to incorporate companies is a residuary and not an enumerated 
power of the Dominion Parliament, it is subject to the cnumerateil 
exclusive powers of the Provinces 

AUomey-Oeneralof Oninriov. Attorney-General of the Dominion, 
(1896) A C., 348, at p. 363. — A Dominion Act (the Canada Temperance 
«Act of 1886), apphcable to the whole of the Dominion, gave to the 
electors of every county or city the option of adopting the provisions 
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of the Act prohibiting the sale of intoxicating liquor. An Act of 
the Province of Ontario empowered every town council in the 
Province to make by-laws for prohibiting the retail sale of intoxicat- 
ing liquor Held as to the Domimon Act that it was valid under 
the general power of legislation as relating to the peace ordw and 
good government of Canada , but not as “ regulating trade and 
commerce ” because the power to regulate did not include a power 
to prohibit Held also that the Domimon general power of legisla- 
tion in supplement to its enumerated powers must* be strictly con- 
fined to matters of unquestionable national interest and importance, 
and must not trench on anv enumerated subjects of the Provincial 
powers unless they have obtained national importance Held as 
to the Provincial Act (1) that it was not authorized by the enumerated 
powers to legislate as to the municijial institutions in the Province” , 
(2) that it was authorized as relating to one or other but not to both 
of the follovung powers — “ Property and civil rights in the Pro- 
vince ” or “ Generally of matters of a merelj^ local or private nature 
m the Province ” It was held also that the Provincial Act was not 
invalid, though, m localities in which the Dominion Act was adopted, 
it might have to yield for repugnancy 

As regards the Dominion powers of legislation, the principle of 
the decision is that a " general " or ” residuary " Federal power 
cannot trench on an enumerated or specific Provincial power. It 
has no application to the Commonwealth -Constitution, except m 
the converse case, because in Australia the residuary powers belong 
to the States, the sjiecific powers to the Commonwealth So far as 
the decision show s the superiority of a specific to a residuary power, 
it IS w'holly in favoui of the Commonwealth as against the State. 

Canadian Pacific Railway Co. v Corporation of the Parish of 
Notre Dame de Bonsecoiirs, (189!)) A C,, 367, at p 372 — The Canadian 
Pacific Railway Co had been fined under a Provincial Act for not 
cleaning a ditch foiiuing part of the CPR works. Held that, 
though the Provincial Legislature had no power to regulate the 
structure of a ditch forming part of the works of a railway authorized 
by Dominion laws, it could, under the power to deal with local 
matters within the Province, prescribe the cleaning of the ditch 
and the removal of obstructions The decision follows from the 
Exclusive power of the Provinces as to local’matters The prmciple 
is the same as in The Colonial Building Co v Attorney- General 
Quebec (supra). 
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Grand Trunk Bailway v. Attorney- General of Canada, (1907) 
A.C., 66. — The Dominion Parliament passed a law to prevent rail- 
way companies within the Dominion jurisdiction from “ contracting 
out of liability for injuries to servants.” This was held valid as 
railway legislation under an enumerated power of the Dominion, 
notwithstanding that it incidentally affected civil rights within the 
Province. 

The pnnciple of the decision is that, where enumerated powers 
overlap. Dominion legislation prevails In bther words, where 
two exclusive powers meet on a common field, the Canadian Con- 
stitution IS interpreted as leaving that field co^vcurrent, and the 
result is then the same as in cases m the United States or Australia 
where the legislation in exercise of or incidental to the exercise of 
an enumerated power of the Federal Government comes into con- 
flict with State legislation passed in the exercise of the residuary 
power , if the Federal law is in substance an exercise of Federal 
legislative power the State law, though valid in the absence of 
Federal legislation, yields to the Federal law m case of conflict 

Toronto Corporation v Canadmn Pacific Railway, (1908) A C., 
54. — The Domimon Railway Act provides for certain works for the 
protection of the public at level crossings on the C P R and for the 
adjustment and recovery of the cost from persons interested The 
Railway Committee of the Pnvy Council of Canada, in pursuance 
of the Act, directed the cost of the jirotection of certain level crossings 
in Toronto to be apportioned between the raihvajf and the city. 
Held that the municipality was aperson liable, and that the Dominion 
Act imposing this habihty on the city was valid as general railway 
legislation, notwithstandmg that it affected civil rights The prm- 
ciple of the case is precisely similar to that ot the Grand Trunk 
Railway Case {supra) 
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COMMONWEALTH OF AUSTRALIA 
CONSTITUTION ACU“' 

(63 & 64 VICT c 12) 


AS ALTKK^D BY 


CONSTITUTION. ALTERATION (SENATE ELECTIONS) 1906 
(No 1 OP 1907). 


AND B\ 


CONSTITUTION ALTERATION (STATE DEBTS) 1909 
(No 8 OF 1910). 


An Act to constitute the Commonwealth of Australia. 

[9/^ Jv.ly, 1900.] 

W HEREAS^ the people ot New South Wales, Vic- 
toria, South Australia, Queensland, and Tas- 
mania, humbly relying on the blessing of Almighty 
God, have agreed^ to unite in one indissoluble Federal 
Commonwealth under the Crown® of the United King- 
dom of Great Britain and Ireland, and under the 
Constitution hereby established ; 

And whereas it is expedient to provide for the 
admission into the Commonwealth of ftther Australasian 
Colonies and possessions of the Queen : 

Be it therefore enacted by the Queen’s Most 

Excellent Majesty, by and with the jadvice and consent 

• _ 

(a) Nom — This print ot the Constitution Act contains all the alterations of the Constitution 
srhihi have been made up to and including the Blst December, 1918 The Acts by which the* 
Constitution was altered are the ConiMvtton AUtrahon (Senate BlectUmt) 1008 assented to Sid 
April, 1907 and the Constitute Atteralion (State Debts) 1909 assented to 6th August, 1910. 
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of the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the authority 
of the same, as follows : — 

§1. “WHEREAS THE PEOPLE.” 

Declaratory not Enacting Effect of Preamble. 

In the case of Jacobson v. Massachusetts, (1905) 197 U.S., 11, 
an unsuccessful attempt was made m argument to found substantive 
rights upon the words of the preamble of the Constitution of the 
United States A compulsory vaccination law of the State of 
Massachusetts was claimed to be invalid as being repugnant to the 
declaration in the preamble that the Constitution was ordained " m 
order to secure the blessings of liberty to ourselves and 

our posterity ” 

The Supreme Court of the United States, however, made short 
work of this argument "We jiass without extended discussion,” 
they said, ” the suggestion that the particular section of the Statute 
of Massachusetts now in quc.stion is in derogation of rights secured 
by the preamble of the Constitution of the United States Although 
that preamble indicates the general purposes for which the people 
ordained and established the Constitution, it has never been regarded 
as the source of any substaiitne power conferied on the Govern- 
ment of the United States or on any of its departments Such 
powers embrace only those expressly granted in the body of the 
Constitution and such as may be implied from those so granted. 
Although, therefore, one of the declared objects of the Constitution 
was to secure the bles.sings of liberty to all under the sovereign 
jurisdiction and authority of the United States, no jiower can be 
exerted to that end by the United States unless, apart from the 
Preamble, it be found in some exYiress delegation of pow’er or in 
some power to be jiroperly implied therefrom 1 Stor/j's Constitu- 
tion, § 462 ” 197 U.S , at ji 22 The Court added, significantly, 

that the liberty secured by the Constitution “ does not import an 
absolute right in each person to be, at aU times and in all circum- 
stances, wholly freed from restraint ” 

To the same effect w’as the observation of Mr. Jiistice Isaacs 
in the Federated Saw 'Mill Employees v James Moore ^ <t Sonh 
proprietary Ltd,, (1908) 8 C L.R , at p. 5.36, that if covering Clause V. 
aad section 109 of the Constitution, which fpfmed the keystone of 
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Federal structure, were loosened " AuirtttJian ukion wae but a 
name, and would reside chiefly in the pious a8|urations for unil^ 
contained in the Preamble to the Constitution.” Sfote fey Sir iloBlSBT 
CkRBAW. 

§2. “AOBEEl^/’ 

A federal Compact. 

The Constitution of the Commonwealth is •included in and 
receives the sanction of law from an Imperial Statute, yet it is, 
nevertheless, founded upon and is the result of a compact or agree- 
ment between tfie people of the pre-existing colonies. The funda- 
mental basis as well as the most prominent feature of the Federal 
compact IS the distribution of powers between the Commonwealth 
and the States Per Griffith, C J in the Colonial Sugar Refining Co. 
Ltd. V Attorney- Oeneral of the Commonwealth, (1912) 16C.L.R., 194. 
It is a familiar and popular description of the Federal Constitution 
to say that it is a compact In the same case upon appeal to the 
Privy Council their Lordships lent additional sanction to the use 
of the term “ compact ” “ Their Lordships,” said Lord Haldane, 
H C , “ are called on to interpret the legislative compact made 
between the Commonwealth and the States, and they have to deter- 
mine on the language of the Statute what nghts of legislation the 
federatmg colonies declared to be reserved to themselves. It is 
clear that any change in the existing distribution of powers has been 
safe-guarded in such a fashion that on a point such as that before 
the Board the Commonwealth Parliament could not legislate so as 
to alter that distribution merely of its own motion ” . (1914) App-. 
Cas. , at p 237 

The Constitution Act is not only an Act of the Imperial Legis- 
lature, but it embodies a compact entered into between the six 
Australian Colonies which form the Commonwealth. This is recited 
in the preamble to the Act itself Per GRifFiTH, C. J in Federated 
Amalgamated Government Railway and Tramway Service Aaeocia- 
tion V New South Wales Railway and Traffic Employees' Associa- 
tion, (1906) 4 C.L R., at p. 534. 

This doctrine of a “ Federated Compact ” is not fike^hOf Ifetlii 
tio <iie promulgation of a Constitutional heresy similaif to tftartf 
took place in the United States in tfee days of Cklhoun ^^lififei feS 
to the Civil War of*1862-04. 





§8. “IBS CBOm*' 
fiooferial ITniigr and Bivisiosi. 

The Crown is a symbol of the combined nnity and division of 
Imperial Sovereignty. It is the legal evidence of the visible central 
authority, the King in Parliament which unites and holds together 
the British Empire with its multitudinous peoples and its complex 
divisions of political power. The Crown, however constitutionally, 
represents not only the United Kingdom of Great Bntain and 
Ireland but also those autonomous eommunities beyond the sea 
upon which the rights and privileges of local self-government 
branches of sovereignty, have been conferred by Imperial legislation. 
Thus the Crown may be considered as representing the Dominion 
of Canada, the Commonwesdth of Australia and the South African 
Union, in each of which there is a Governor- General being the 
King’s Representative, but it also represents the several Provinces 
of Canada and the States of Australia in which there are Provincial 
and State Governors, Tins differentiation of the Crown, considered 
from various constitutional standpoints, has been referred to and 
recognized in several cases which have come before the High Court 
of Australia for consideration. 

Bound by Statute unless Ntuned. 

’In Ahem v. Roberts, (1904) 1 C.L.R., 406, the rule that the 
Crown, and consequently the State or Commonwealth, is not bound 
by legislation unless it appears in the face of the Statute that it 
was intended it should be so bound, was considered and explained. 
The informant was the Inspector of Nuisances for the Borough of 
Inglewood (Victoria). The defendant was employed to cart night- 
soil from the Post Office at Inglewocd by one Appleby, who had 
oonbracted with the Commonwealth Government to carry out 
necessary samtary operations in connection wfith those premises. 
The defondant, without having obtained a licence from the Borough 
Council, and without having given the required security to the Council 
carted ni^t-soil away from the Post Office premises. He was 
prosecuted under section 6, sub-section 7, of the Police Offences 
Act 1890. The defence was that he was authorized by the Com- 
monwealth Government,, through the post-master, to do the act 
oomflained of. The defendant was' convicted and fined. He 
iibtalned special leave to appeal from that decudon to the High Court : 
(1908-4) 1 C.L.R., 406. 
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The Justice (Sir Samttiil Garntmc) said 

“ Various points were raised and discussed before us, but in 
the view that we take of the matter, it is not neOessary to consider 
more than one of them, namely, whether section 6 of the Victorian 
Police Offences Act when it was passed bound the Executive Goveacn- 
ment of Victoria. It is not disputed that, if it did not bind the 
Victorian Government, it does not now bind the Federal Government, 
to which the rights and obligations of that Government in juspect 
of the Post and Telegraph Department have been transferred- It 
is a general rule that the Crown is not bound by ^ Statute unless it 
appears on the face of the Statute that it was intended that the 
Ckown should be bound by it. This rule has commonly been based 
on the Royal prerogative. Perhaps, however, having regard to 
modem developments of constitutional law, a more satisfactory 
basis is to be found in the words of Alderson, B., deUvenng the 
judgment of the Court of Exchequer in Attorney- General v. Donald- 
son, 10 M. & W., 117, at p. 124. The Executive Government of the 
State Is not bound by Statute unless that intention is apparent. 
The doctrine is well settled m this sense in the United States of 
America. With regard to the Statute now under consideration, so 
far from its text suggesting a clear intention to control the action 
of the Executive Government, a contrary intention is, pnma facie, 
more probable. At the time when the Act was passed, the Executive 
Government had the control of many great institutions — gaols, 
orphanages, asylums, police barracks. Government departments of 
all sorts, and occasionally mihtary encampments — and it is, prima 
facie, unlikely that the Legislature should have intended to subject 
the Executive Government to the uncontrolled discretion of a local 
authority with regard to sanitary arrangements of such institutions 
Such a construction would have rendered the Executive officers of 
the States themselves liable to prosecution whenever they procured 
any such act to be done without the licence of the local authority, or 
without giving security to its satisfaction. . In our judgment, 
therefore, the provision in question did not affect the Victorian 
Government, and does not now affect the Federal Government or 
its agencies in the management of the Post and Telegraph Depart- 
ment ” • 1 C.L.R., 406. 

The Crown Represents Commonwealth and State as Separate Jtiristic 
Persons. 

In the case of the Municipal Council of Sydney v. The Com- 
numwealth, (1904) 1 CLR., 208, which wds an action to recover 
municipal rates, the Chief Justice of the High Court (Sir Sasktel 
Gkhtith) said . — 

“ It 18 manifest from the whole scope of the Constitution that, 
« just as the Commonwealth and State are> regarded as distinct and 
separate sovereign bodies, with Sovereign powers limited cmly by 
the ambit of their authority under the Constitution, so the Ocowi^ 
as representing thoge several bodies, is to be regarded hot as one, 
but as several juristic persons, to use a phrase which well exproiMMl 
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tibte idea. No better iUustcation oao be .ghrea ib«a is afforded by 
tbe lands now sought to be rated, which, having originally been 
‘ property of the State/ t.e. lands of the Crown in New Sonth Wales, 
have become vested in the Commonwealth, t.e. , vested in the Crown 
in r^t of the Commonwealth. The change in constitutional 
ownership is accurately and unmistakably denoted by the language 
trf section 86 in which it is expressed. The term ‘ the Crown ’ as 
used in the Sydney Corporation Act must bo taken to mean the 
Crown in its capacity as representing Ihe State of New South Wales. 
In the Act of 1879, passed before the establishment of the Common- 
wealth, it obviously had that meaning, and no wider one can be 
given to it in the re-enactment of 1902. The argument, therefore, 
sought to be founded upon the assent of the Crown, given throu^ 
the Oovemor of New South Wales, to the taxatiomof Crown lan&, 
fails, since land vested in the Commonwealth or in the Crown 
in right of the Commonwealth is not Crown land within the meaning 
of the Sydney Act. Nor, in my judgment, can the liability of the 
land, wMle (>own land of New South Wales, to municipal taxation 
be regarded as a liability running with the land, any more than H 
the land had afterwards been granted for a purpose which would 
exempt it from such liability ” • 1 C L.R., 231. 

In the construction of Commonwealth Statutes the ride that 
the Crown is not bound by a Statute except by express words or 
necessary implication applies only to those representatives of the 
Crown who have Executive authonty m the place where the Statute 
applies, and as to matters to wliich that Executive authority extends. 
The Constitution binds the Crown as represented by the various 
States, and takes no account of the States and State Governments 
in rdation to Commonwealth legislation on matters within the 
exclusive control of the Commonwealth Government Therefore, 
in the construction of Commonwealth Statutes dealing with such 
maU«r8, the rule applies to the Sovereign as head of that Govern- 
ment, but not to the Sovereign as head of the State Goveniments. 
In otlier words in the construction of a Commonwealth Statute 
the Crown, as representing the Commonwealth, is not bound unless 
it is expressly named, but the Crown as representing the States 
may be bound although it is not expressly mentioned, if the Common- 
wealth Parliament has constitutional authority to legislate in a 
matter affecting the States, in common with private individuals. 

The Customs Act 1901, being a valid exercise by the Common- 
wealth of the exclusive power to impose, collect and control duties , 
of customs and excise corderred by sections 62 (n.), 86, aad 90 
the Constitution, applies to goods imported by the Government 
(d a State ea well as to those imported by pfivate persons ; and 







tkereftwe, goods imported by a State, whether dutiabie or aot, are 
by section 30 of the Act subject to the control of the eustoms, «»d 
the authority of the State Executive is no justification for their 
removal from that control contrary to the provisions of the Act. 
A quantity of wire netting, which had been purchased in England 
and imported into the Commonwealth by the Government of New 
South Wales was landed at the port of Sydney. Without any entry 
having been made or passed, and without the authority of the 
customs ofScers, the defendant, acting under the authority of the 
Executive Government of the State, removed the goods from the 
place where thej* were stored In an action to recover a penalty 
it was held by the High Court that the defendant had committed 
a breach of sections 33 and 236 of the Customs Act. TTie King v. 
Sutton, (1908) 5 C.L.R., 789. 

The Chief Justice (Sir Samuel Griffith) said — 

“ The rule that the Crown is not bound by a Statute unless 
expressly mentioned, or unless it appears by necessary implication 
that it was intended to bind the Crown, is a rule of construction, 
the object of which, as of other rules of construction, is to give 
effect to the intention of the legislature If it appears clearly that 
the intention was that the Crown should be bound, effect is given to 
this rule by so holding This being the meaning of the rule, it 
follows that it does not apply to every person who in any part of 
the world represents the Crown, but only to those representatives 
of the Sovereign who have executive authority in the place where 
the law applies, and even there, only as to matters to which that 
executive authority extends The Crown, as the head of the 
Commonwealth Government, is for many, if not all, purposes a 
separate junstic person from the Crown as head of a State Govern- 
ment. In matters under the exclusive control of the Commonwealth 
Government the doctrine applies to the Sovereign as head of that 
Government, but has n« application to the Sovereign as head of the 
State Governments ” The King v Sutton, (1908) 6 C L.R , pp. 
796, 796, and 797 

On the other hand if the (\)mmonwealth Parliament has no 
constitutional authority to legislate in a matter affecting the States 
' the States will not be bound, even if they are expressly mentioned 
in a Commonwealth Statute Thus the Commonwealth Concilia- 
tion and Arbitration Act, section 2, purported to give the Arbitra- 
tion Court power to make industrial awards affecting railways the 
property of a State, but the High Court held that law to be invalid 
m Bot within the competence of the Parliament : Federated Amai-* 
gamaiei Government Railway and Tramway Service Asaodi^ion v. 
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New South Wales Railway Traffic Employees’ Associaiion, (1906) 
4 C.L.R., 489. 

In the case of The Commonwealth v. The State of New South 
Wales, (1905-6) 3 C.L.R., 808, the High Court decided that the 
memorandum of transfer of land held under the Real Property 
Act (New South Wales) to the Commonwealth for Commonwealth 
purposes under section 3 of the Property for Public Purposes Acquisi- 
tion Act 1901, ie not liable to stamp duty, and therefore the Com- 
monwealth is entitled to have such instrument marked exempt by 
Ihe Commissioner for the purposes of registration under the Real 
Property Act. The Stamp Duties Act (New South Wales), was not 
intended to impose, and did not impose, any obligation on the Crown 
when it was passed, and therefore does not now irajiGBe any obliga- 
tion upon the Commonwealth, Even if the Act, when passed did 
affect the Crown as representing the community of New South 
Wales, it could not, after the establishment of the Commonwealth 
be construed as affecting the Crown as representing the Common- 
wealth 

If the New South Wales Stamp Duties Act were made expressly 
applicable to Commonwealth titles, it would have been invalid as 
it IS beyond the competence of a State law to interfere with Com- 
monwealth instrumentalities 


Short title. 

1. This Act^ may be cited as the Commonwealth 
of Australia Constitution Act. 

§4. “THIS ACT.”, 

This Act, to constitute the Commonwealth, consists of nine 
clauses, sometimes described as “ covering clauses ” to distinguish 
them from the sections of corresponding numbers in the Constitution 
To each clause is annexed a margmal note. The marginal notes do 
not form parts of the Act ; the}' are provided merely as brief sum- 
maries. In these commentaries, the notes, printed, m the authoriaed 
edition of the Act, at the sides or against the clauses and sections, 
will be found placed at the head of or immediately over each clause 
or section. 

Clause 1 gives the short title of the Act , clause 2 declares that 
it eictends to the Queen’s successors ; oiaui^ 3 provides that the 
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Queffli may issue a proclamation appointing a day when the peopfe 
of the federating Colonies shall be umted in a Federal Common- 
wealth ; clause 4 specifies when the Commonwealth is to be deemed 
legally established ; clause 5 provides for the legal operation of the 
Act and of the laws of the Commonwealth ; clause 6 defines “ Com- 
monwealth,” “ States,” and “ Original State ” ; clause 7 repeals 
the Federal Council Act, 1885 ; clause 8 applies the “ Colonial 
Boundaries Act, 1895,” to the Commonwealth ; clause 9 enacts the 
Constitution of the Commonwealth, so that the Constitution is 
unquestionably a part of the Act 
• 

In the Commonwealth Bill as introduced into the Imperial 
Parliament, the Constitution was, at the suggestion of the Crown 
law officers, annexed as a Schedule to the Bill ; but in comnuttee 
the original form of the Bill was restored 

The rune clauses of the Act cannot be amended by the Parlia- 
ment and the people of the Commonwealth, but only by the British 
Parliament The amending power contained m the Constitution is 
applicable to the Constitution only which is annexed to clause 9. 

Act to extend to the Queen’s successors 

2. Tlie provisions of this Act referring to the 
Queen^ shall e.\teni to Her Majesty’s heirs ani suc- 
cessors in the sovereignty of the United Kingdom. 

§ 5. “ REFERRING TO THE QUEEN.” 

The Crown when Bound. 

As to the provisions in a Commonwealth or State Act by which 
the Crown may be bound . see Note, § 3 “ The Crown.” 

Proclamation of Commonwoolth. 

3. It shall be lawful for the Queen, with the advice 
of the Privy Corncil, to declare by proclamation that, 
on and after a day therein appointed, not being later 
than one year after the passing of this Act, the people 
of New South Wales, Victoria,® South Australia, 
Queensland, and Tasmania, and also, if Her Majesty is 
satisfied that the people of Western Australia have • 
agreed thereto, o^ Western Australia, shall be united^ 
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ia » Federal Commonwealth nndw l^e name of the 
Commonwealth of Australia. But the Queen may, at 
any time after the proclamation, appoint a Governor- 
General for the Commonwealth. 

§6. VlCfrCHULA : SOUTH AUSTRALIA.” 

Bonitdary Qaesttpn. 

The boundary between the Colony of South Australia and that 
portion of the original Colony of New South Wales which now forms 
the State of Victoria was fixed by 4 and 5 Will IV , o 96, and by 
Letters Patent thereunder of 19th February 1836, as the 14l8t 
mwidian of East Longitude In 1847, by the authority of the 
Governors of New South Wales and South Australia and with the 
knowledge and approval of the Secretary of State, a line was located 
and marked on the ground as being the lilst meridian, but was in 
fact, as was discovered in 1869. about two miles to the westward of 
that meridian The line so marked was proclaimed by the respec- 
tive Governors as the boundary and was the de facto boundary 
thenceforward From 1869 onwards the Government of South 
Australia protested against the continuation of the error in the 
marking out of the boundary and sought to have it rectified, but 
without result. In 1910 an action was brought in the High Court, 
by the State of South Australia against the State of Victoria 
for a declaration that the strip of land between the 141st meridian 
and the line so marked out was part of the territory of South 
Australia 

It was held bj' the High Court that an authority was to be 
implied in the Governors of South Australia and New South Wales 
jointly, possibly without, and certainly with, the concurrence of 
the Crown signified through a Secretary of State, to permanently 
locate and mark on the ground that boundary as soon as circum- 
staaoes called for exercise of that authority ; and that, if the boun- 
dary havmg been so located and marked was afterwards lound to 
have been marked and located in the wrong place, the error could 
not thereafter be corrected by any judicial authority. It was fiir- 
held that South ■ Australia had no right of which the High 
Court could take cognizance The High Court . Per Gbutbith, 
C.J., and Justices Barton, O’Connor and Isaacs ; Higgins, J., 
dHKDMtMing : 8m^ Anstmtm t. Vietofkt, (I9tl) 12 C.L.R., 
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§ 7. “ SHALL BE UNITED.” 

British Possessions. 

The original An.stralian Colonies are transformed into States 
and united into a Federal Commonwealth, but they retain their 
respectiv^o individuahtie.s and entities as separate “ British Posses- 
sions ” within the meaning ot several Imperial Statutes By the 
Fugitive Offenders (Imperial) Act 1881, it is enacted that the juris- 
diction undei Part 1 of that Act to hear a case, and commit a fugitive 
to prison, to await his return to the part of the Empire from which 
he fled shall be exercised in the British possession in which he is 
arrested, b> any tiudge, .lustiee of the Peace, or other officer having 
the like jurisdiction as one of the magistrates of the Metropolitan 
Police Court in Bow Stieet, or bv such other Court, Judge, or Magis- 
trate, as may be from time to time jirovided by an Act or Ordinance 
jiassefl by the Legislature ot that jiossession By virtue of section 
39, the expression “ Biitish po.sse&sion,” means m that Act, unless 
the context otherwise requires, any part of His Majesty’s dominions, 
exclusive of the Ignited Kingdom, the ('hamicl Islands, and the 
Isle of Man , but all territories and places within His Majesty’s 
dominions, which aie undei one Legislature, are to be deemed to 
be one British jiossession, and one part of His Majesty’s dominions 
The exjDrcssion ’’ Legislatiiie, ' w'here theie are local Legislatures 
as well as a central Legislature means the central Legislature only. 
Ill the case of Re M( Kfireij r Mpagher, (190(i) 27 A L T , p. 198 , 
(190(i) VL H , 3(14 which came befoie the Full Court of Victoria 
111 liHtf), it was coiiteiuled that aftei Fedciation, \’ieturia became 
one of a groiiji ot States, constituting the Commonwealth ot Australia, 
having a cential Legislatuie within the meaning of the Act , that 
Victona had, theicfoie, ceased to be a Biiti.sh jiossession within the 
meaning of the Imjierial .-\ct and that Mr I’anton, a Victorian 
Police Magistiatc had no |uii.sdicf ion to hear tlie case, on the ground 
that he was a magistrate of Victoria only, and not a magistiate of 
the Commonwealth 

» 

It w'as further argued that >Sii John Madden, by whom the 
warrant was backed, had no jurisdiction to endorse it, as he was only 
a Judge of the Sujircme Couit of Victoria and not of the Common- 
wealth , and the Commonwealth was the part of His Majesty’s 
‘dominions, and the teiiitoiy within w'hich the fugitive was when 
arrested It was contended that the only Judge of a superior Court', 
who could endorse the wan ant under section 3, would be a Judge 
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of a superior Court of the Commonwealth, and that the only magis- 
trate who could act under section 5 would be a magistrate of the 
Commonwealth 

The Acting Chief Justice (Holroyd, J ) said : — 

“ When the Fugitive Offenders Act was passed, nearly nineteen 
years before the Commonwealth Constitution Act, the Colony of 
Vietoiia was unquestionably one of the British jiossessions and if 
it has ever lost that character, that can only be by viitue of the 
definition clause before referred to. and m such territories and 
places only witlun His Majesty s doinniions as aie under one central 
Legislature It may be ditlicult to define what is intended by the 
words ‘ central legislature , but, as it appears to me, iii declaiiiig 
that Briti.sh territories, which sevcralh’ enjoyed *a greater oi less 
degree of local self-government, hut had alieadv, or should tliere- 
after become subject m various riiaffeis to a liigher legislative 
authority, .should be deemed to form one jiait of His Maiestys 
dominions, the object of the Inijieiial Paihamcnt must have been 
to enable the confederate body, it it ])lea.sed, to exercise those jioweis 
of arresting and returning fugitne otfeiideis, winch In the same Act, 
were being conferred uj»on the British dejicndencies eomjiosmg, 
or which niiglit thercaftei eoinjiose, the eontederation It does not 
necessarily follow that aiiv depeudeucv ot the British Ciown should 
cease to be a Butish jio.ssession, because such a dejiendencv is for a 
special purjjosc to he deenu-d to constitute, together witli other 
dependencies, one Bnti.sh i>o,ssession and one jiart of His Majesty s 
dominions The Imjicriul Act whieh we luive been coii.sideriug 
was iiitendcil to facilitate tlie arrest ot fiiLOtivi* olTendeis and tlieir 
return to the place whence thev bail lied and, in niv ojiiiiion, the 
39tb section doc\s not oblige us to hold that sejiarate colonies, bv 
the mere act of confederating, dejinved 1heni.selves ot a jniisdiction 
which had been conferred ujion them severallv for that very janjiose.'’ 

Mr. Justice a Bkckett, said — 

" I agree wnth the first tiraneh of the argument, and aeeejit the 
view that where we have to consider, for the purjioses of the Fugitive 
Offenders Act. with regard to acts done in Victoria, m what Biitish 
possession were they done, we should say that thev weic done m 
the Commonwealth of Australia But it does not ajipear to me to 
follow from this that Victoria has ceased to lie one of the units of 
complete cnrnmal jun.sdiction, wth the ordinarv administiative 
machinery w'hieli the Act intended to be used in the exercise of 
the powers which it cdriferred Tlus view', if correct, would dispose 
of both the objections to w'hich 1 have referred, but I think that, 
even if we were constrained to hold that the words in section 3, 

‘ in another part of Her Majesty’s dominions,' were to be read as 
‘ in the Commonwealth of Australia,’ a Judge of the Supreme Court 
of Victoria would still be a Judge of a superior Court in the Com- 
monwealth of Australia,' though he is not a J udge appointed by thef 
Commonwealth. ‘ In such part ’ is not equivalent to ‘ of such part ’ 
'All that, it seems to me, would be necessary would be that the Judge 
exercising jurisdiction should do so in accordance with the law of 




Cds. 3 and 4.] 


COVERING CLAUSES. 


127 


the Commonwealth, and this a Victonan Judge does although his 
powers are derived from the Government of Victoria, not from the 
Commonwealth” In re McKeivey, 27 ALT., p 198, (1906) 
V.L R . .304 

The Victorian Full Court upheld the validity of the warrant 
and the prisoner wa.s lemanded for extradition 

Me Kelvey's Case suhseqiientlv came before the High Court on 
ap])eal, (1906) 4 CLR. 26.» The Chief Justice (Sir Samuel 
Geiffith) in delivering the judgment of the Court sustaining the 

ilecision of the Full Couit of Viitoiia said — 

• 

I am, therefore of ojnmou that unless the Commonwealth 
Parliament has jioner under the Constitution to make laws under 
section 32 ot the Imperial Fugitive Gffenders Act 1881, or to deal 
with the surrender of fugitive olfeiKlers between the Commonwealth 
and other jiarts of the Itritish doinmions, the establishment of the 
Commoiiweatth has had no effect whatever uyion the position and 
authoiitv of the State ot Victoiia with regard to this Act I am 
disyiosed to think — althougli it is not necessary to express any 
definite ojiimon upon the suV)]ect- that the yiower conferred upon 
the Comrnonvvcaltli Parliament to make laws with respect to external 
affaiis jiroliahlv includes the yiower to yiass necessary laws to give 
effect to this •\ct If it does not, then the establishment of the 
Commonwealth iti no way affected the opeiation of administration 
of this Act m Viclona It, on the other hand,— wlueh I think is 
more yirobable the Constitution does emyiower the Cominonw'ealth 
Parhainent to deal with the siibyoet of the rendition of fugitive 
offenders, all dillicultv is lemoved by the exyiiess words of section 
108 of tlie Constitution ” 

‘ It was eoutended that the adiminstration of the Fugitive 
Offenders Act 1881 was nut a law' in foiee m Victoria at the time of 
the establisliiuent of the Commonwealth within the meaning of 
section lOS ot the Constitution I ea.n see no force in that conten- 
tion Amongst the yiowcis yiossessed by the Governoi, the Judges, 
and the magistrates of Victoria were jiowers under the Fugitive 
Offenders .Vet 1881, and the law which enabled them to exercise 
those yiowers was a law in force in Victoiia, and, in ray opinion, 
still continues a law there ” McKeivey v Meaghei, (1906) 4 C L R , 
278 


Coinmencemoiit ot Act 

4 . Tlie Commonwealth shall be established® and 
the Constitution® of the Commonwealth shall take 
pffect, on and after the day so appointed. But the 
Parliaments of the several colonies may at any time, 
after the passing, of this Act make any such laws, to 
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come into operation on the day so appointed, as they 
might have made if the Constitution had taken effect 
at the passing of this Act. 

§8. “ESTABLISHED.” 

Starting the Machinery of Government. 

The establishment of the Commonwealth of Australia involved 
the setting in motion of the machinerv of a complete new Govern- 
ment — with legislatii'e. executive and judiciary oigaris — distinct 
from, and supplementary to the six State Governments already 
existing It IS obvious that all this new machmerj' could not be 
set up, and started in full working order, m a single da\ Ft was 
easy to proclaim that the (’onstitiition of the Commonwealth should 
take effect on a certain day , but on that day, and for many days 
after, only very small iri.stalments of actual yiolitical union could be 
achieved Departments had to be organized, and laws jiassed , 
and m older that laws might be yiassed. and the Kxecutive Govern- 
ment be given the rejiresentatiie charaitor which would enable 
It to exercise its functions it was first of all necessarv that elections 
of members of the first (Commonwealth Paihament should be hold, 
and that the Parliament should meet and settle down to business 

The process of starting the machinery hail received a good 
deal of attention from the framers of the Constitution , and the 
Constitution itself, and the eoveiing clauses of the Imperial Act in 
which It IS embodied, contain many provisions relating to the mitia- 
torj’ stage, and designed to enable the federal machinery to be set 
in motion smoothly and giadiiallv Those provisions ma\ lie 
classified as follows — - 

1 Provisions for the performance of certain jirelnninaries 
before the actual establishment of the Constitution, to 
come into effect immediately ujron the establishment 
(covering clauses 3, 4) 

2. Provisions for the piecemeal transfer to the Common- 

wealth of certain functions theretofore belonging to the 
States (sections 69, 70) ^ 

3. Provisions for supplying the initial want of federal legis- 

lation by means of — 
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(a) temporary legislation laid down by the Constitu- 
tion itself, “ until the Parliament otherwise pro- 
vides ” and 

(/i) the temporary adaptation of State laws to Federal 
reqniieinents (sections <), 10, 20, 30, 07) 

4 The general scheme of the Constitution, winch, in respect 
of most of the matters within the legislative power of 
the Coinmonuealth I’arliament, allowerf to the States a 
concur) ent legislative power .so far and so long as the 
field ij'inained unoccupied bv the Commonwealth Par- 
liamcnf (sotioiis 107-100) 

Thus, on the 1st Janiiaiv 1001 the t'omnion wealth was fairly 
launched, with a Go\ ei iioi -Oeneial at the helm and an Rxecutive 
Council to advise him with se\en Ministerial dejiaitnients. namely, 
the Departments of R.xteiiial Affaiis the Attorney-General, Horae 
AfTans the 7'reasiu,\, 'I’lade and Customs, Defence, and the Post- 
niastei-Geneial But the oiiK actual tiansfer of de]uirtmeutal 
functions which took place on that da\ was that of ihe De])aitments 
of Customs ami F.xcise (se<‘ section 00, infra) And oven w'ltli 
legard to them, the only irameihate change was tliat the control 
passed to the Comnumwealth Govt'i ninent and the revenue from 
that time went into the I'Vdeial Tio.isui v, to he dealt with m accord- 
unci' with the Constitution The six State tariffs continued m 
force as lictoie, until sucli tniic <is the F<-deral Parliament should 
frame an Aiistialian tariff mtei-state duties continued to be col- 
lected on the State hoideis the Slate Customs laws and regulations, 
and the State Biihlic Sei vice Acts, so tar as they affected the trans- 
tciicd offuei.s ((mtmncd in foice with the substitution of Federal 
for State aiithoiities and evci\ othcei of customs and excise con- 
tnnied to peifoim his duties as bcfoie, except that he was now an 
ollicei not of his State hut of the Commonwealth (see sections 69, 
70 .111(1 84) -- Note l)\ Sii UoBKKT Garran 

§ 9. “ CONSTITUTION OF THE COMMONWEALTH.” 
Reference to History. 

Tn the rnteiinetation of the Comnionwe^dth Constitution refer- 
ence may be made, as a matter of hrstory of legislation, to the draft 
bills of 1891, 18!)7 and 1898, prepared under legislative authority of 
the several States ^Tasmania v The Commonwealth, (1903-4) 1 

9 


L P 
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C.L.R., 331. Individual opinions of members of the Federal con- 
vention expressed in debate cannot be referred to for the purpose of 
construing the Constitution ; Municipal Council of Sydney v The 
Commonwealth, (1903-4) 1 C L R., 208 

" 111 regarding the birth of a new State we are not obliged to 
limit our view to the cradle. In fashioning the Constitution of a 
Federated Commonwealth the framers might assuredly be expected 
to consider the Constitution and history of othci federations, old 
and new According to the recognized canons of construction they 
must be taken to have been familiar with them, and the application 
of this doctiine is not excluded or weakened by its notonoiis historical 
truth as to the members of the Convention Now, at the end of 
the nineteenth century there were m actual operation three great 
federal systems of Government — the two great Knglish-speaking 
federations of the Ignited States of America and C'anada, and the 
Swiss Confederation We rnav assume that the relative advantages 
and disadvantages of these several systems weie weigheil by the 
framers of the Constitution If it is .suggested that the Constitution 
is to be construed merely by the aid of a dictioiiarv. as bv an astral 
mtelligence, and as a mere decree of the Imperial 1‘arliaincnt without 
reference to histor\-, we answer that that argument, if relevant, is 
negatived by the preamble to the Act it.self, which has b(>eii already 
quoted That is to say, the Imperial J.,egi.slature expressly declares 
that the Constitution ha,s bcieii framed and agreed to bv the people 
of the Colonies mentioned, who, as pointed out m the judgment 
of the Board in Webb v Oatliim, (1907) AC , HI, had jiiactically 
unhmited powers of sclf-goveinment through tiieii Legislatures 
How, then, can the facts known by all to have been present to the 
minds of the parties to the agreement be left out of consideration ” ^ 
Per Griffith, C J in Baxter v Comm,issioner of Taxaiion, (1907) 4 
C.L.R , at p 1109 

B^rence to Future 'Relations and Changing Conditions. 

At the same time it must be rememliered that the Constitution 
was intended to regulate the future relations of the Federal and 
State Governments, not only with regard to then existing circum- 
stances, but also with regard to such changed conditions as tlje 
progress of events might bring about ■ Pensacola Telegraph Co. v. 
Western Union Telegraph Co., (1877) 96 U S , 1 , Federated Amal- 
gamated Qooemment Railway and Tramway* Service Association v. 
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New South Wales Railway Traffic Employees' Association, (1906) 
4 C L.R , at p 534. 

Reference to Existing Laws, Facts and Circnmstances. 

The Constitution Act is not only an Act of the Imperial Legis- 
lature, but it embodies a compact entered into between the six 
Australian Colonies which formed the Commonwealth This is 
recited in the preamble to the Act itself The rules, therefore, that 
m construing a Statute regard must be had to the existing laws 
which are modified by it, and that m construing a contract regard 
must be had to tlie facts and circumstances existing at the date of 
the contract are applicable in an especial degree to the construction 
of such a Constitution Federated Amalgamated Government Rail- 
way and Tramimi) Service Case, (1966) 4 C L R , 534 

Reference of Constitution to Electors. 

Another ciicuinstaiice which, is to be regarded is that the 
Constitution as framed was to be, and was, submitted to the votes 
of the electors of the States It ought, therefore, to be held, prima 
facie, that, when a jiarticular subject-matter relating to the respec- 
tive poweis of the States and the Commonwealth was specifically 
dealt with, it was intended to invite the attention of the electors 
specifically to that bubject-mattei and to the jiroposed maimer of 
dealing with it Fedexited Amalgamated Government Railway and 
Tramway Seuicc Case, 4 C L R , at ji 534 

Purpose and Scheme. 

The purpose of the Austrahan Constitution was the creation 
of a new State, the florninonwealth, intended to take its place among 
the free nations of the world, with all such attributes of sovereignty 
as were consistent with its being still under the Crown Per Griffith, 
C J m Baxter v Commissioner of Taxation, New South Wales, 
(1907) 4 C L R , at p 1121 » 

The scheme of the Constitution w'as m this respect practically 
identical with that of the Constitution of the Umted States of 
America, which had been interpreted by the Supreme Court of that 
IJepubhc in a long series of cases familiar to the Australian publicists 
by whom the Australian Constitution was framed Hence, it ought 
to be inferred that the intention of the framers was that like pro- 
visions should receive like interpretation. This is a well-recognized, 
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rule of construction and its application is not hmiteti to Statutes of 
the same Legislature • /6 4 C L R , at p 1122 

“ We cannot disregard the fact that the Constitution was framed 
b\ a Convention of Representatives from the several ('olonies We 
think that sitting here, vve are entitled to assume — what, after all, 
is a fact of public notonetv — that some, if not all. of the framers of 
the Australian Constitution weie ac(|iiaiiited wilh not only the 
Constitution of the United States, but with that of the Canadian 
Dominion and those of the Ilntish Colonies /'</ OuifnTH, C .T 
m D Emrien v Pedder, (HH)3) 1 (' L R , at p 113 

'When a particular foim of legislative eiiactiiieiit which has 
received authoritative interfiietatioii whethei hv judicial decisions 
or bv long course of ]nactice is .idopted in the framing of the later 
Statute it Is a sound iiile of i onstiuetioii to hold that the words 
so adopted were intended bv the Legislatiiie to hcrii the meaning 
which has been so jiut iijion them Pri CiUl i ii H, C .1 in 1) Krndcn 
V Pedder (l{tt)3) I CLK alp lid ‘Whin theiefore uiidei these 
cireiimstaiiees vve hnd emboditd in the Constitution jiiovisions 
undistiuguishabk in sidwtame though varied in toim fiom the 
])rovisions of the Constitution of the United Slides whuh had long 
sinie been judiciallv interjiieted bv the Siijuimt Coiut of tliat 
Reimblic, it is not an iinieasonahh* iiifiuiHC that its iiameis 
intended that like jiiovisions should i(‘ieivo liki mti i jiictation 
Pei Ciiuii-nH C .T m Erndm i }\dd< i (l'>ii3) 1 (' L 11 at ji 113 

It IS .1 mattei of (oiiimoii knowledge tluit tin fiameis ot the 
Auslialiaii ('oiistitiit ion weie tamili,ii with the two gnat cv.imjiles 
of Lnglish syieaking fedeiations and dehheiatelv adojited with 
regard to llu distnhution of jiowcis tin model of thi' I nited States 
in piefereiue to that of the Canailian Dominion Pei Ukiiiith, 
C J in jMaliUi 1 Wehh (I'Kl.l) 1 C L K at ji (ilth 

The Constitutiop Art is not oiilv an art ot tlm Imjieiial Legis 
latuie but it r-mbodies a compact enteierl into bi tween the si\ 
Australian Colonics which foiinerl the CommonwiMlth I'liis is 
recited m the preamble to the Aet itself The iiilcs tlieicfoie, 
that m construing the Statute regard must be hatl to the t'xisting 
law's which are moditfed b\ it, and that in constiiiiiig a ooutiact 
regard must he had to the facts anil cm iiinstances existing at the 
date of the contract, are applicable in an especial degree to the con- 
struction of such a Constitution • Per Griffith, C.J in the Federated 
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Amalgamated Government Railway and Tramway S&rvice Associa- 
tion V. New South Wales Railway and Traffic Employees’ Associa- 
tion, (1906) 4 C L R , at; p 534. 

At the same time it must he remembered that the Constitution 
was intended to legulate the future lelatioris of the Federal and 
State Coverninents, not only with regard to then existing circum- 
stances, but also with regard to such changed conditions as the 
progress of events might bring about Pensacola' Telegraph Go. 

V Western Union Telegiaph Go , (1877) 96 U S . at p 1 

In consideimg the icspective poweis of the Commonwealth 
and of the States it is essential to b<>ai in mind that each is within 
the ambit of its aiithoritv, a Soveieign State, subject only to the 
restiictions imposed by the Imjieiial i onnection and to the jiiovisions 
of the ('onstitiitioii, eillier evjiie.sslv or necessarih implied /)' Emden 

V Peddet, I C L R , at ]i 109 

It IS manliest tiom tlie whole seojie of the Constitution that, 
just as the (Vun monwealth and States are legarded as distinct and 
separate So\euMs:n bodies with so\eieign jioweis limited onlv by 
the ambit ot then authonty imdei thfe Constitution, so the Ciown, 
as rejiresenting those sexeial bodies is to be legaided not as one, 
but as seveia! juiistic jietsons to use a phiase which well expi esses 
the idea The Municipal Conned of Sgdney r The Gemimonu'mlth, 
(1903) 1 C L R , at ji 231 

The Fedeial Constitution m its veiv natiiie jiie-.siip])ose.s the 
sejiarate and indejiendent exist cnee of the King as leprcsentmg 
the conmnmitv m eac h State and m the Commonwealth resjiectively , 
the King m that lejiresentative cajiacitj, as head of the Executive 
being in a jk sition m each case to as.scrt and maintain the riglits of 
the political entit\ he lepie.sents Pet O’Connok, J. m The King 

V Sutton. (1907-8) 5 C L R , at ji 805 

The main purjiose of the Constitution is the'di.stnbution between 
• the Commonwealth and the States of all the governmental jiow'ers 
of the peojile of Australia The States m the exercise of the powers 
exclusively reserved to them aie confined as before Federation, 
within the jurisdiction of their territorial limif^. But in the exercise 
of the exclusive powers of the Commonwealth State boundaries 
disappear, and the whole of Australia becomes one territory : Per 
O’Connok, J in The Sing v Sidton, (1907-8) 5 C L R., at p. 807. 
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The Federal Principle of the Constitation. 

The Federal principle of the Constitution of the Common- 
■wealth has been, ever since convention times, firmly insisted upon by 
its framers It has been recognized in sev^eral majority judgments 
delivered bv the High Court Further it has been contended that 
this Constitution presents a closer approximation to the true Federal 
model than that of the Dominion of Canada Pronounced and high 
support for these views is voiced in the recent judgment of the 
Privy Council in the case of the AUorncy-General of the Common- 
ivealth i' Cdomal Sugar Refining Co . (1913) 17 C L R . 044 

About the fundamental jiiinciple of the Australian Constitu- 
tion, ' said Lord Haluane, H C , “ there can be no doubt It is 
Federal in the strict sense of the term, as a reference to what was 
established on a different footing in Canada shows The British 
North America Act of 1867 commences uith the preamble that the 
then provinces had expressed their desire to be federally united into 
one dominion, with a constitution similai m jirmeiple to that of the 
I'nited Kingdom In a loose sense the word ' federal nia\ be 
used, as it is theie u.sed. to ^escribe any arrangement under which 
self-contained States agree to delegate their juiuers to a common 
Gloverruiient with a view to entirely new constitutions even of the 
States themselves But the natural and literal intcipietation of 
the word confines its ajiplication to cases in which these States, 
while agreeuig on a measure -of delegation, vet in the mam continue 
to preserve their original constitutions 

'■ The Canadian Constitution,' saiil J.ord Haldane. ‘ there- 
fore. departs wndely from the true P'ederal model adopted in the 
Comstitution of the United States, the tenth amendment to which 
declares that the jkiwxts not delegated to the United States by the 
Constitution nor prohibited by it to the States are reserved to the 
States respcctivelv or to their people Of the Canadian Constitu- 
tion the true view' appears, therefore to be that, although it was 
founded on the Quebec resolutions, and so must be accepted as a • 
treaty of umon among the then Provinces, yet when once enacted 
by the Imperial Parliament it constituted a fresh departure, and 
established new Doraiaion and Provincial Governments, with defined 
powers and duties, both derived from the Act of the Imperial 
Parliament which was their legal source ’’ 
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“ In fashioning the Constitution of the Commonwealth of 
Australia,” continued the Ixird Chancellor, ” the pnnciple estab- 
lished by the United States was adopted in preference to that 
chosen by Canada It is a matter of historical knowledge that in 
Australia the work of fashioning the futiiie Constitution was one 
which occupied yeai.s of preparation through the medium of con- 
ventions in which the most distinguished statesmen of Australia 
took part Alternative systems were discussed and w'eighed agamst 
each other with minute caie The Act of 19(K) niust accordingly 
be regarded as an instrument which was fashioned wnth great 
delilieratioii, and, if there is at points obscurity in its language, 
this may be taken to be due not to any uncertainty as to the adoption 
of the sffficter form of Federal principle, but to that difficulty in 
obtaining ready agreement about phrases which attends the drafting 
of legislative measures by large assemblies ’ - (11114) App. Cas., 

p 237 

Grants of Legislative Powers. 

The general legislative powers of the Commonwealth are delimited 
by the Constitution, sections .51 and 52 In othei parts of the instru- 
ment there aie .section.s authorizing legislation respecting the political, 
judicial and administrative and territorial organization of the Com- 
monwealth It is m these two sections that the grants of power 
to legislate for the peace, order and good government of the Com- 
monwealth aie to be found Some of the gi’ants are framed under 
general terms without anv apparent limitation, restriction or reseiva- 
tion to cut down tlieii geneialitv , others arc coujiled with direct 
limitations or piohibitious eithci as.sociated with the grant or to 
he tound cl.sewhere in the document All grants are also subject 
to certain constitutional declarations and reservations Where 
there is a grant without restriction of subject-matter or area the 
maxim quando lex aliquid covcedtl concedere et illvd sine qiu> res 
ipsa valere non potest, mav be appropriately resorted to in aid of its 
interpretation 

In other w ords. where any power or control is expressly granted 
there is included in the giant, to the full extent of the capacity of the 
grantor and without special mention, every ^ower and every control 
the denial of which would render the grant itself mefiective. This is, 
in truth, not a doctrme of any special system of law, but a statement 
of a necessary rule oi construction of all grants of power, whether 
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by an unwritten constitution formal, written instrument or other 
delegation of authority, and apply from the necessity of the case, 
to all to whoui IS committed the exercise of powers of Government • 
Per GiUFriTH, 0 .T in D' Kmden v Pedder, (li)03) 1 C L R , at p 109. 

This IS a maxim which is applied to the oonstrnetion of all 
grants of ]M)wer. from the highest to the lowest , it follows that a 
grant of soveriegii ]>owers includes a gi-ant of a right to disregard 
and treat as iiieperative any attcm])t hv any other authority to 
control their exercise A temarkahle illustration of the applica- 
tion of this maxim i.s aftoided h\ the \ei\’ lecent^case of AHoniey- 
General of Canada v Cam and Cdhnlu. (1900) AC, .'>42 wheie it 
was held that the doctrine might he aiiplied so as to wariant the 
exercise of State powers even he\oud teiiitorial limits Per 
Gkiffith. (' J Barl(? r CamrniAsionernf Taxation (N -SMI’ ), (1907) 
4CLR 1121-22 

Limits of Legislative Powers. 

The (Kiwets of the FediTal Legislature .tie limited and the limits 
are not to be tiaiisceiided Rut a sound (.onstiuetioii of the Con- 
stitution must allow to the national Legislntiiie that discretion, 
with lespect to the means b\ which the jioweis it confeis an' to lie 
carried into I'xeciition which will enable that boih' to peiliain the 
high duties assigned to it. in the niaiinei most lienetieial to the 
people Let the end be legitimate let it be within the seojie of the 
Constitution, and all means wlmli aie a])])io]ii late, which aie jihunly 
adajited to that eiul, which are not piohibited, but consistent with 
the letter and spiiit of the Constitution, arc constitutional Per 
Marshaix, C d 111 .If (’idloc/iv .l/aii/frtwf, (1S19) 4 Wheat at ]i 421 

Where the law in question is not ])iobibited, and is lealh cal- 
culated to effect any of the oh|ects entrusted to the Government, 
to undertake here to inquire into the degree of its neeessit\ would 
be to pass the line which eireiim.scribcs the judicial dejiartment, 
and to tread on legislative ground M’(tidloch v Maryland, 4 
Wheat., at p 423 

The power of the Federal Parliament in reference to external 
and inter-state trade is^supreme over the w^hole subject unimpeded^ 
and unembarrassed by State lines or State laws , m this matter, 
the country is one and the work to be accomplished is national ; 
State interests. State jealousies and State prejudices do not require 
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to be consulted In matters of external and inter state commerce 
there are no States Thayer Weld s Cases on Const it viional Law, 

p 2068 

So long as the legislative jiovver is kejit within its ambit, that 
18 , so long as the Federal grantee does not attempt to regulate the 
purely internal and domestic commerce of a State, such exercise 
and its executive coiiscquciucs cannot be hindeied or nullified in 
am })art b\ anv legislative or exociifivi act on the, part of a State 
A Statute of a State would be void so fai as it jiuipoited to authoiize 
such an act and then is no constitutional aiithoiitv in the Execu- 
tive of the State to do that which no Statute of its Parliament could 
make lawful It follows that in such a case no citizen can justify 
under an aiithoiitv jniipoiting to be gianted bv a State Executive, 
fot that IS no aiithoiitv at all Pir Binrox -1 in The Kinq v 
tiutlon, (l')(IS) ■) t L R at p S02 

Imphed Grants. 

The stuiiit of powci to legislate conccrniug a definite subject- 
mattei such as die ns oi immigiation oi the jicojile of anv lace 
necessaiilv caines with d a gi iivt ot all juojiei means not expressly 
piohibited to ettcctuatc the jiovver No instance of this piiiiciple 
could be stiongei thin that of flu Alloiiiri/ troicral fi>) Caiiada v 
( am and Ctlhula (PHKi) AC 542, wlieu the Piivv t ouiieil held 
tliat the legislative jiovvei to exclude aliens connoted the powei to 
expel as a nccessaiv c oiiijilemc nt ot the jiower of exclusion But 
that was bc-i ause the jiowci ot exclusion could not otherwise even 
within its own .uliiiittcd limits be cflectuallv exercised and enforced 
This decision w as followed bv the High ('ouit of Nustialia in Jtotjtdmes 
V Bienan (IbOti) 4 (' L R .5')5 in which it was held that the Pacific 
Labouicrs Act Ptdl sc-ction S aiithoiizmg the deportation from 
Austialia of jieisons within the meaning of that \ct even to the 
extent of extia tc'rntorial icstiaiiit and mipi isonment on board 
shijis dining dejiortation was a valid exercise of ('ommonwealth 
pow ei But the cast is cjuitc different when it is found that a given 

power though fully and completely exercised and enforced, is not 
effectual to attain all the results desired or expected The matter 

is then one for the consideration of the authority in whom resides 

» • 

the right of granting a power more extensive It is not open to 
the grantee of the power actually bestowed to add to its efficacy, • 
as it 18 called, by some further means outside the hmits of the power 
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conferred, for the purpose of more effectively coping with the evils 
intended to be met Per Isaac’s, J , in The Ausirodtan Boot Trade 
Employees’ Federation i’ Whybrow tb Co , (1910) 11 C L R., atp. 338. 

A grant of power to settle inter-state industrial disputes by 
compulsory arbitiation necessarily implies a power in the Parlia- 
ment to pass a law prohibiting and jicnalizing strikes Stemp v 
The Australian. Glass Mamtfadiinny Co Ltd , (1917) 23 C L R , 226 , 
23 A L R . 273. ^ 

Limitations. 

A limitation is where a grant i.s coupled with*w'orduS restricting 
the subject-mattei or its sphere of operation Thus the legislative 
pow’er of trade and coininerce (Constitution, section 51 (i ) ) is 
qualified by the words “■ with other countries and among States “ 
The power to giant bounties is quahhed by the reqmreinente of 
uniformity throughout the Commonwealth section .51 (in ) 

Implied Limitation of Grants. 

The expres,s grant of a legislative ])owcr framed in apjiarently 
general terms may be limited by e.xpre.ss words associated with it 
or neces.saiy imjilications to be found in or arising from other parts 
of the Constitution and the gcncial scheme of Government A 
conspicuous illustration of thus jiriticijile is found in the le-ading 
case of Huddait Parker Projirtelai t/ Ltd r Mooieliead, (1908) 8 
C L R , 331 decided on the construction of the Constitution, .sec- 
tion 51 (XX.) That sub-section inirports tci enable the Federal 
Parliament to legislate concerning foreign and other corporations 
If these words stood umpialified and were con.stiued literallv it 
was not disputed that they might authorize Fedeial Legislation 
respecting the governance an<l control of State corporations when 
lawfully engaged in domestic tiade commerce and mdu.stries within 
a State: including the creation of corpoiations their contractual 
relations and then labour ami employment conditions and obliga- 
tions within a State, 'in fact literally construed the words would 
autlion 2 :e the Federal Parliament to pass a code of law's specially 
applicable to coqiorations and to corporations only in and through- 
out Australia The majority of the High Court denied the validity 
of such contention and held that the Constitution is to be construed 

I I 

as if it contained an express declaration that power to make laws 
• with respect to trade and commerce within the limits of a State, 
and not relating to trade and commerce with other countries or 




CL 4,] 


FUNDAMENTAL PRINCIPL3ES. 


139 


among the States, is reserved to the States except so far as the 
exercise of that power by the Commonwealth is necessary for or 
incidental to the execution of some other power conferred on the 
Parliament 8 C L R , at p. 352 

Declarations of Bights. 

In several sections of the Constitution there are declarations of 
rights, privileges and liberties which cannot be taken away or 
impaired by cither State or Federal legislation By covering clause 
V. all Commonwealth laws arc declared to be in operation on cer- 
tain British ship^ whilst sailing on the high seas This clause being 
111 the Imperial Act but not in the Constitution, is unalterable and 
beyond the amending yiower They are words granting the exten- 
sion of area of operations without any enlargement of the subject- 
matter By section 92 of the Constitution it is declared that trade 
commerce and intercourse between the States, after the adoption 
of uniform tariff, shall be absolutely free The right of trial by jury 
on indictment of anv offence against any law of the Commonwealth 
IS seemed by section 80 By section 117 British subjects being 
residents of anv State mav not be liable by the law of any other 
State to anv (.lisability or discrimination which are not equally 
applicable to Biitish subjects residents m such other States State 
constitutions, powers and State laws are, subject to the Constitu- 
tion. jireseived by sections lOfi. 107 and 108 Those jirovisions are 
beyoiKi the reach of the legislative pow'cr but may be altered or 
abolished b\ the amending powei 

The Pohee Powers of States. 

Theic IS no generallv accejiti'd doctrine that the Federal power 
IS m all cases subject to anv reseivation of the State police power. 
If that were so Congress would have no right to legislate so as to 
jirevent the exercise of the State power assumed to be “ reserved." 
In Kellai v United States, 213 U S , 14(). the Supreme Court made 
some quotations from jiievioiis cases which ure exactly in line wnth 
the canons of constiuction laid down by the Privy Council in the 
Canadian cases ", Generally it may be said in respect to laws of 
this character that, though resting on the police power of the State, 
they must yield whenever Congress, in the exercise of the power 
granted to it legislate upon the precise subject-matter, for that 
power like all the other reserved powers of the States, is sub^ 
ordinate to those ewnferred by the Constitution upon the nation.” 
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“ Definitions of the police power must, however, be taken subject 
to the conditions that the State cannot, in its exercise for any purpose 
whatever encroach upon the powers of the genera) Grovernment or 
rights granted or seemed by the'supreine law of the land ’’ . Per 
Isaacs, .1 in The King v Smilhert, , Ei parte Benson, (1912) 16 
C.L R , at p. lio 

Prohibitions or Denials of Power. 

In the American as well as the Australian Constitutions there 
are certain express prohibitions apphcatile to the rnion as well as 
to the States Among the inohibitums contained fn the Australian 
Constitution are tho«c cinViodied in the following «ections — 

Sec ol - The Coiniuonwealth shall not in taxation, dis- 
criminate hetwix-n States 

iSec 9tt— The Comnumwcalth shall not true pieteieuce to 
one State o\er am othei State m an\ legnlatious lelat- 
ing to trade and conimeiee 

Sec 1(10 The ('oininonwealth shall not abrulge the rights 
of States or the icsideiitsof .States to the leasomible Ubc 
of wateis and rueis for eoiisen ation oi nrigation 

Sec 114— The (‘oininonwealth shall not tax llie propeit> 
ot am State 

Sec lid The Coinnionwealth shall not establish any 

leligmii tii lehgious lest 

The following ])rohd)itions are ajipheable to States viz 

Sec 114— A State shall not without the eoiiseiit of the 
I’aihament of the Coinnionwealth laise oi inaintaiii any 
naval or militaiw force or impose a tax on ])iu])eit\ of 
am kind belonging to the Coinniomvealth 

See lid — A State shall not coni iiionev noi make an\ thing 
but gold and silver a legal tendci 

Constructive Prohibitions. 

f 

In addition to express grants, reservations and denials of powers 
which appear on the face of the American and the Austrahan Con- 
stitutions, it has been held that there are necessary imjihcations 
to be read into the instrument amounting to constructive limitations 
or prohibitions. 




Cl. 4.] 


FUNDAMENTAL PRINCIPLES 


141 


Thus although the States aie not expressly forbidden to tax 
Federal governrnentcil agencies and instrumentalities the Supreme 
Court of Ignited States have decided in several great and memorable 
cases beginning with M Cullorh v Manflarul (1819) 4 Wheat , 316, 
that a State has no right to tax an\ of the constitutional means 
employed bj the Co\ eminent of the I nion to execute its constitu- 
tional powers or tiv taxation oi otheiwise to letaid impede, burden 
01 in anv iiiaiiiiei contiol the operations of the laws passed by Con- 
gress to lairt into effect Iht pimeis vested in the national Govern- 
inent 

The (onveise of this rule whiih was tounded on the doctrine 
ol rieccssarv im|ilication oi iniplKsl prohibition was laid down in 
Colhrloi v Dati (187(1) 11 Wall I S 113 in which it was decided 
b\ the Siipiciiie ( oiiit th it the general piineqiles of the Constitution 
foibid ( oiigiess fioni taxing the salaries ot Mate ofheers and the 
leieiiues ot niuiuii|i<d coi potations 

Olhei Vinotitaii txamplos ot tlu implied denial of powcus 
max he mtntioiietl 

Imphed Prohibition. 

'Phe expiess poxxet ot Congtes^ to ugiilate comiiieiec with 
toicign nations aiul aniotig the sevei.il Stalls has been aJwavs 
undiislood as limited b\ its teinis as a vntual denial of ])owei to 
iiitiiteu 111 till iiitmi d tiade ind biisim of the scpaiate States 
e\i(])t indiid a-. m<i\ he iiiiessaix <uid piojit'r tor cairxing into 
exeiutiou soiiu otliei powit giaiite-d oi xe*sttd in the I num Per 
(iixsj ( I m ruiltfl SIrilP'- I Dr II i(/ 0 Wall at ir 43 In that 
cas( the Fedtial \tt pui])oit(d to piohihit the niiMtig of naptha 
and illuminating oils and the selling ot such a mivtuic it eieated 
an ohligatioii on tlu siih|ec( ol illiiimnatmg oils and thus interfered 
xxith tlie intcinal eoiieoiiis ot tsaih State It was held to he ulfta 
1 1 K s hemg an nix asion oi the lights and po'iers of the States 

In the mteijiutatioii ot the Constitution of the Commonwealth 
th(“ High touit of Austiajia has followed the American precedents 
111 detidmg the cases of D Emihn v Pedder. 1 C LR at p 91 , 

• Dtukin 1 If ebb 1 C L R 58.7 and Bade) # Commis/^ionet of Taxa- 
tion of Neu- South Wakb, 4 C L H , 1087, in which it was held that 
States cannot tax oi buiden the Federal income of Federal ofheers* 
earned within the t^tates The natural converse of that rule Was 
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applied in the Federated Amalgamated Oovemme.rd BaUway and 
Tramway Sermce Association v New South Wales Railway Traffic 
Employees' Association, (1906) 4 C L R , at p 488, in which the 
High Court held that State railways were not subject to Common- 
wealth industrial awards 

The converse of the rule laid down m D’ Emden v. Redder, (1903) 
1 C.L R , at p 111, has been understood to apply for the protection 
of the States It is a canon of construction, and is merely an applica- 
tion of a general rule applicable to the construction of all contracts 
It 18 sometimes called the doctrine of implied covenants or stipula- 
tions that IS, stipulations which upon the construction of the whole 
instrument appear to have been necessarily intended by the jiarties 
In order that the doctrine may be applied it must appear clearly 
that the implied obligation or restriction set up must have been 
intended by the parties to the compact Per Griffith, C J in 
the Attorney- General fur Queensland v The Attorney- Genet ol fot 
the Commonwealth, (1915) 2(1 (' L R . at p 163 

Doctrine of Silent Prohibition and its Limits. 

It has long been a judicial doctrine of the Supreme Court of 
the I’nited States which has passed into a detimte canon of con- 
stitutional construction that the trade and comiiieicc jiower being 
national is in its natiiie, exclusive , and that consequently the 
silence of Congress is equivalent to the positive declaration of fiee- 
dom The cases show that a qualihcation is grafted on to that 
doctrine of silent prohibition namely that constructive prohibition 
does not go so far as to forbid the States from passing health and 
quarantine and other domestic and local laws, and if they do merely 
that, they are not in conflict with the Constitution sinjily because 
there is some incidental interference with inter-state commerce 
Martin v West, 222 U S , 191, at p 198 , The King v Smithers , 
Ex parte Benson, (1912) 16 C.L.R . at p 114 , Campagnie Francaise 
Co. V. Board of Health, 186 U S , at p 391 

limits of Bole. 

In the Federal Land Tax Case th^ validity of that tax was 
impeached on the ground that the inclusion of Crown leases and par- 
ticularly future Crown leases, is contrary to an implied prohibition, 
of the Federal Constitution by which the power of Federal taxation 
is forbidden so far as it extends to interfere with State functions 

t 

and instrumentalities. 
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■‘The scheme of the Constitution,” saad Isaacs, J. “ wajs to 
transfer and grant certain powers to the Commonwealth, and, subject 
to that transfer and grant, to leave the State powers untouched, 
except where expressly excluded The effect of the scheme is 
therefore satisfied by pointing to the express power of taxation , 
and apart from express limitations which of course include whatever 
is necessarily implied from th^, words used when they are properly 
construed, the language of that power must in accordance with the 
principle so clearly stated by Lord Haldane in the Colonial Sugar 
Befimng Co Case, (1014) A C , 237, be given its full natm'al meaning 
as applied to a *re])iesentative Legislature When that point is 
reached, it is no answei' to say that there is an implied prohibition, 
somewhere in the structure of the Constitution, not contained in 
any word or phrase and not dediicible by means of any principle of 
construction or interpretation by which words of general import 
are cut down bv reference to their subject-matter see Webb v 
Outtrim, (1907) AC , 81 at j) 91 Per Isaacs, J m the Attorney- 
General for Queensland r The Attorney-General for the Common- 
wealth, (lOlo) 20 C L K , at p 171 

In covering clause V-' of the Constitution Act, that Act (which 
includes the Constitution) and all Commonwealth law's made under 
it arc declared to be binding on the Conits. .ludges and people of 
every State and of every part of the Commonwealth, notwithstand- 
ing anything in the laws of aiiv State In other words, there is no 
law jiossible which a State may pass which can affect the validity 
and binding force of a Coininonwealth law suppoited by the Con- 
stitution How, then, can it be said that a Commonwealth taxing 
law must be invalid if it conflicts with a State law, actual or poten- 
tial, on the subject of Crown lands Per Isaacs, J , 20 C L R , 
at p 172 

Concurrent State and Federal Powers. 

It is essential to the attribute of sovereignty of any Govern- 
ment that it shall not be interfered with by any external power. 
The only interference, therefore, to be permitted is that prescribed 
by the Constitution itself A similar consequence follows ivith 
a’espect to the constituent States In their xiase, however, the Com- 
monwealth IS empowered to interfere in certain prescribed cases. 
But under the scheme of the Constitution there is a large number of 
subjects upon which^the legislative powers of both the Common- 
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wealth and the State may be concurrently exercised. In such a 
state of things it is not only probable, but, as shown by the experience 
of the United States under a similar distribution of the powers, 
certain, that questions will constantly arise as to the operation of 
laws which, although unobjectionable in form and jirima facie 
within the comjictence of the Legislature which enaeted them, 
would, if literal effects w’ere given to them interfere with the exercise 
of the sov'ereign powers of the other of the two sovereign authori- 
ties concerned Per Griffith, C.I in Baxtet v ('omwismoner of 
Taxation, New South Wale^, (1907) 4 C L.R , at p 1121 

Canons of Construction. 

The powers of the Fedeial Goveininent aie limited and its 
limits are not to be tran.sccndod But a sound constiiiction of the 
Constitution must allow to the national Legi.slatme that discretion, 
with respect to the means b\ uhich the poweis it conteis aic to be 
earned into execution, which will enable that bod\ to jieifoim 
the high duties assiirned to it in the mamiei most bcmetieial to the 
jieoplc IjCt the end bo legitimate Ic-t it be witliin the scojie of 
the Constit utioii. and all means whic-h .iie npjiiojinate, which are 
plainls' adajitcd to that end which an- not jiiohibited but consist 
with the lettei and spirit ot the Uonstitution aie eoiistitiitional 
/Vr MAR.sH\Lt. C.I in ('kIIocIi i Maii/tainl 4 Wheat , at p 421 

Congress must possess the choice of means and must be 
empowered to use an\ means which are m fact condiieuc' to the 
exercise of a powei grantc-cl b\ the Constitution ' /^cr .Mar.sH all. 
C..I ill the r»il(il Slalei r Fif</iir 2 Cianeh . at )) 39b 

In a dual svstem of goveininent tlicuc- .irc- ccTtaiii matteis over 
which the national goveininent has absolute coiitiol, and no action 
of the State can intcrfeie theiewith and theue aie others in which 
the State is siiiirenie.^ and m respect to them the national govern- 
ment is powerless. Per Bkewlr, .1 in South ('nrohna v Vrnted 
States, 199 U S at p 44H 

It 18 a sound principle of construction that Acts of a .sovereign 
Legislature and, indecil, of subordinate Legislatures, such as 9 
mumciiial authority, should, if possible, receive such an interpre- 
tation as will make them operativ^e and not inoperative Per 
Griffith, C.J in I)' Emden v Pedder, 1 C.L.K , at p 119. 
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“There seems to be nothing m the Constitution itself to indicate 
that the power conferred was intended to cover part only of the 
evils aimed at The words used are large enough to cover all of 
them and where it becomes a question of construing words used in 
conferiing a powei of (hat kind on the tiommonwealth Parbainent, 
it must always be reinembeied that we are interpretating a Con- 
stitution broad and general m its terms intended to apply to the 
varying conditions which the development of our eommiimty must 
involve It would he hard (o improve on the above rule’’ Per 
O'Connor, .1 m the J innhunna Coal Mine Case, (1908) ti C L R , 
at pp :}(i7-8 > 

“The most iinjioitant (lut\ imposed on this C/ouit is that of 
mteiprctmg the Constitution and I think some verv important 
rules of iutei]uetation hii\e been laid down oi accepted by members 
of this Court, whiih'o'iglit to guide us in consideiing whether the 
])ortion of the Act m (picstion, (he oiganiration, and the subject- 
mattci are within the Constitution ' Per Powers, .1 m the Avs- 
traUan Travimvj Emploi/cph Assoaation o Prnhrav and Malvern 
Tnimnay Trust (19115) 17 C LR , at p 710 

111 a Canadian Constitutional case the ]udgincnt of the Privy 
Council stated that it could not be too strongly put that with the 
w'lsdom 01 expediency or ])obcv ot an Act, lawfulh- jiassed no Court 
has a word to sav All theietore, that their Lordships could con- 
sidei m the aigunient undei leview was whether it took them a step 
tow aids ]iro\nui that this Act. a law relating to marriage was 
outside the aiithoritv of the Canadian Parliament winch is purely 
a ijuestron ot the i oiistitutional law oi Canada Per Lord Loreburn, 
L f’ (Pmv Connell) m The Atlorneij-Gcneial for Ontario v The 
Attoi iieif-Oencial Jo) t'anada (1912) A C . 071 

In the mteipietation of a eompletely self-governing Constitu- 
tion founded iqron a wiitten organic instrumunt, such as the British 
North America Act and the Constitution of the Commonwealth of 
Australia if the text is ex]ilicit it is conclusive alike in what it directs 
and what it forbids When the text is ambiguous, as, for example, 
when words establishing two mutually exclusive jurisdictions aie 
wide enough to bring a particular power within either, recourse 
must be had to the context and scheme of the Act Again, if the 
text says nothing expressly then it is not to be presumed that the 
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Constitutioix withholds the power altogether. On the contrary 
it is to be taken for granted that the power is bestowed in some 
quarter unless it is extraneous to the Statute itself (as for example 
a power to make laws for some part of His Majesty’s Domimons 
outside of Canada or Australia) or otherwise, is clearly repugnant 
to its sense. For whatever belongs to self-government in Canada or 
in Australia belongs either to the Dominion or the Provinces in 
one country, to the Commonwealth or the States in the other It 
certainly would hot be sufficient to say that the exercise of the power 
might be oppressive, because that result might ensue from abuse of 
a great number of powers indispensable to self-government Per 
Lord Lorebubn, LC (Privy' Council) m 2'hc Attorney- General for 
Ontario V The Attorney- General f err Canada, (1912) AC , p. 583 

This pronouncement of the Privy Council in favour of the broad 
construction of a written instrument of Government is a valuable 
addition to the canons of constitutional interpretation on the sub- 
ject of incidental powers, it, iii effect, .sums uj). the fully reasoned 
opinions of Marshall, CJ m M'Culloch o Maryland, 4 Wheat., 
316, at p p 406-411 Per Isaacs, J in the Colonial Svgar Refining 
Co. Ltd. V Attorney- General for the Commonwealth, (1912) 15 C L R., 
at p 215 

The rule as to imphed prohibition laid down in [>' Rmden v 
Pedder, 1 C L.R , at p 101, and conversely ajiplied. to the case of 
interference by the Commonwealth with State instrumentalities, in 
the Federated Amalgamated Government Railway and Tramway 
Service Association v. New South Wales Railway Traffic Employees' 
Association, 4 C L R , 488, has no application to powers which are 
conferred upon the Commonwealth in expre8.s terms and which by 
their nature manifestly involve control of some of the legislative 
powers and activities of the State Government, such as the power to 
make laws with respect to trade and commerce with other countries 
and with respect to tefxation • The Attorney -General of New South 
Wales V. Collector of Customs for New Scnith Wales, (1908) 5 C L.R., 
at p. 818. With respect, however, to matters within the exclusive 
competence of the Federal Parliament no question of conflict of 
Federal and State powers can arise, inasmuch as from the point 
at which the quality of exclusiveness attaches to the Federal power 
r the competency of the States is altogether extinguished : D’ Emden 
V. Pedder, 1 C.L.R., at p. IH. 
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The only way in which the Courts of justice can ascOTtain 
whether a Statute violates a written Constitution is by looking to 
the terms of the instrument by which affirmatively the legislative 
powers were created and by which negatively they are restricted. 
If what has been done is legislation within the general scope of the 
affirmative words which give the power and if it violates no express 
condition or restriction by which that power is limited it is not for 
any Court of justice to inquire fuither or to enlarge constructively 
those conditions and restrictions Per Lord Selbourne (Privy 
Council) in The Queen v Burah, SAC, pp 904-5 
« 

“ That,” said Isaacs J in Of<bome v The Commonwealth, 
(1911) 12 C L R , at p .360 ” is the golden rule of constitutional 
interpretation , it is not merely a specific instance of the ordinary 
rules of statutorj’ interpretation, but an authoritative canon of 
construction specially applied by His Majesty in Council to Imperial 
grants of Constitutions to Dependencies, and as such must be taken 
to have guided the Impenal Parliament in passing our own Constitu- 
tion 

A Federal Act must be construed as intended to apply only to 
matters wilhin the ambit of the Federal power Per Griffith, C J 
ill the Colonial Sugar Refining Company v The Alioiney- General 
for the Commonwealth, (1912) 15 C L R , at p 195 

Where tlie ipiestion is whether the Constitution has used an 
expression in a wider or narrower sense, the Court should always 
lean to the broader interpretation unless there is somethmg in the 
context or in the lest of the Constitution to indicate that the narrower 
interpretation wiU best carry out its object and purpose Per 
O’Connor, J in the Jumbunna Coal Mine Case, (1908) 6 C L R , at 
p. 368 

Common Law Maxims. 

The common law maxim qtiando lex 'aliquid concedit is as 
applicable to the construction of the Constitution of the Common- 
wealth as it has been held to be applicable to other grants of con- 
stitutional power In other words, where any power or control is 
fxpressly granted, there is included in the grant, to the full extent 
of the capacity of the grantor, and without special mention, every 
power and every control the demal of which would render the grcuit 
itself ineffective ThSs is, in truth, not a doctrine of any special 
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system of law, but a statement of a necessary rule of construction 
of all grants of power, whether by unwritten constitution, formal 
written instrument, or other delegation of authority, and applies 
from the necessity of the case to all to whom is committed the 
exercise of powers of government D' Emden v Pedder, 1 C L.R., 
p, 109. 

As the Constitution contains an allotment of enumerated powers 
coupled with limitations and prohibitions it follows that the rules 
of construction expressed in the maxims expressnm font cetssare 
taciturn and expressio unius est eirltmo altenu/t aie applicable in a 
greater, rather than in a less degree, than in the construction of 
ordinary contracts or orthnary Statutes Federated Amalgamated 
Oovernment Raihmy and Tramway Service Case, (1906) 4 C L R , at 
p r)34 

Intheca.seof Wchbv Oultrim, {HKH) A C 81, the Pnv'y Council 
held that the express prohibitions eontauied in the Constitution of 
the Commonwealth would aeeoiding to the maxim erpressum facit 
eecsare tacit um negative the existence of implied ])rohibitions 
Referring to this expression of opinion In the Privv Council, the 
Chief Justice (Rii Sami'kl Grifuth) said — '• The rule of implied 
prohibition laid down in M'CuUoch v A/ari/loiid. 4 Wheat . 31 (i, was 
an accepted part of the constitutional law of the Ciiited States, 
but it was held that it did not extend to piolnbit the taxation of 
Federal property or State ]tropeity in all cases A distinction has 
been drawn, and is still ae.cepted in the I’mted States, between ])ro- 
perty held as an mstriimontahty of Government and jiroperty 
held by the- Commonwealth or a State m the eairymg on of an 
ordinary business or as an investment See the eases cited in South 
Carolina v United States, 199 U S ,437 ; see also Fort Leavenworth 
BaUroad Co v Lowe, 114 U S, 525, at pp 531-9 Per Griffith, 
CaT. m Baxter v. Commissioner of Taxation New South Wales, 
(1907 ) 4 CLR, at p.,1127 

With regard to the a]tplication of the maxim expressum facil 
cessare taciturn it may he pointed out m the first place that all the 
express prohibitions in the Australian Constitution on which reliance 
is or can be placed, with one exception, find their counterpart m the 
Constitution of the United Sttaes The maxim expressum- facU 
Cissare taciturn cannot be used to exclude other prohibitions which 
may arise from necessary implication, for instance section 114 was- 
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not formed for the purpose of exhaustively defining prohibitions ; 
it was inserted altogether alto intuitu Per Gkipfith, C.J., in 
Baxter v Commissioner of Taxation, (1907) 4 C.L R,, at p 1126. 

The American, as well as the Australian Constitution, contains 
express prohibitions, but it was never held that they precluded the 
admission of those necessary imjilications which are admitted in 
all other cases Per Crifutii, CJ in Baxter v Commissioner of 
Taxation, (1907) 4 C L R , at p 1128 

The Constitution contains several express prohibitions such £is 
section 114, but those aie not exhaustive The maxim expressum 
fant cessare tnriinm has been often invoked in vain m Rnglish 
Courts See, for instance, Colquhoun v BrooLs. 21 QB D , 52, at 
p 65, where Lopks L J called it “ a valuable servant, but a dan- 
gei oils master ' Pci Griffith, CJ in Baxter v Commissioner of 
Tainlinn. (19(17) 4 C L B , 1128 

Preference of Workable Interpretation. 

It IS a sound principle of construction that .\cts of a sovereign 
legislature, and, indeed, of subordinate legislatures such as a municipal 
aiithoritv should, if possible, receive such an interpretation as will 
make them opeiative and not inojierative D'Emden v Pedder, 

1 C L li , at p 119 

General Words with Restricted Meaning. 

It IS a settled rule m the interpretation of Statutes that general 
words will be taken to have been used in the wider or in the more 
restiieted sense according to the general scope and object of the 
enactment (Haidcastle, pp 193-4) For instance, it will be taken 
that general words are not to be applied extra-temtoriallj It will 
also be presumed that Parliament did not intend to interfere with 
international usage, and therefore, unless express words are used, 
an English Statute will not be held applicable to a foreigner residing 
out of Kngland D Eniden v Pedder, (1903-4) 1 C L R , at p 119. 

Similar Provisions in other Constitutions. 

In interpreting the Commonwealth Qonstitution, it is reason- 
able to infer that where the framers of that instrument inserted 
provisions undistinguishable in substance, though varied in form,* 
from the provisions of other legislative enactments which have 
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received judicial interpretation, they intended that such provisions 
should receive the like interpretation • D’ Emden v Pedder, (1903-4) 
1 CXR , at p. 113 

Sti^ Act not Assumed to be in Conflict with Constitution. 

General words in a State Act should, if possible, be so construed 
that the application of the Act will not infringe the Commonwealth 
Constitution • D, Emden v Pedder, (1903-4) 1 C L R . at p 120 

li^erpretation of State Laws. 

The High Court will be reluctant, as a genei^l rule, to put a 
different construction upon the Statutes of a State fiom that which 
the Supreme Court of the State itself has declared to be their true 
construction ; at any rate unless its decision is directly invited by 
way of appeal, either from the same Court or from the Court of 
another State m a case involving the construction of identical words 
Bond V Commonwealth of Australia, (1903-4) 1 C L R , at p 23 

SxUetance of Law rather than Form Regarded. 

In the case of Altorney-Ceneial for Quebec v Queen Insurance 
Co., (1877) 3 App Cas , 1090, it was held by the Privy Council that 
a Statute of the Province of Quebec although in form it jmrported 
to be an exercise of the powei of direct taxation possessed by the 
provincial Legislature, it was in substance an attemjited exercise 
of the pow'er of indirect taxation, which was witliin the exclusive 
domain of the Dominion Legislature The case of Russell v The 
Queen, (1882) 7 App Cas , 839, raised a similar question 

Pith and Substance of Laws. 

In interpreting the grant of legislative jiower the Court will have 
re|^rd to the real design and purpose or the pith and substance of 
the legislation in question rather than its form Per Lord Watson 
in the Union Colliery Go. of British Columbia v Bryden, (1899) A C., 
atr p. 587. 

The true rule of construction to be observed in determining 
whether a particular law is or is not within the power of the Federal 
or State Parliament is, according to the opinion of the High Court , 
in The King v. Barger, that regard must be had to the substance of 
•the legislation rather than to its literal form . The King v. Barger, 
(1908) 6 C L.R., 72. 
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The Court will have regard to the substance of an enactment 
and 18 not confined to its mere form It is sufficient to mention 
the Uniov Colliery Co v Bryden, (1899) AC , 580 , Barger’s Case, 
(1908) 6 C L R., 41, and the very recent case of John Deere Plow 
Co Lid. V Wharton, (1915) A C , 330, m which the Lord Chancellor 
Haldane, delivering the judgment of the Judicial Committee, 
pointed out that, although provisions similar to those of the pro- 
vincial Act then attacked might, if forming part of a Statute of 
general application be within the competency of the provincial 
Legislature, yet, having regard to the whole scheme of the Act in 
question they mdist be taken to ha\e been directed to a purpose 
not within their comjietency It is, therefore, necessary to inquire 
what IS the real design and purpose, oi, to use Lord Watson’s phrase, 
the ‘ Pith and substance ” of the Act Per Griffith, C J in Attor- 
ney-Geneial for Queensland i Allorney-General for Commonwealth, 
(1915) 2(1 C L R . at p 160 

Necessary and Incidental Powers. 

The propositions laid down by Marshall. C J in McCidloch 
V Maryland, 4 Wheat , 316, weie first, that the grant of enumerated 
powers irnjiliedly carries with it the grant of all proper means, not 
exjiressh fni bidden, to eflectuate those powers . and next, con- 
versely, as such a grant of these powers and means would be entirely 
illusory unless then full and free exercise were intended, there arises 
a necessarc implication that no State, even to the least extent, can 
deiogatc from the giant bv usiiijiing or opposing the powers, or, by 
obstructing the means of carrying them into execution “ These 
propositions, said Mi Justice I.saai's, “ not only commend them- 
selves to the 1 easoii. but are .supported by the yirmciples enunciated in 
such cases as Kielleyv Carson. 4 Moo PCG 63, Doyle v Falconer. 
L R 1 P (' , 328 ' Per Isaacs. J in Ba.Uei v The Commissioner 
of Taxation. New South Wales, (1907) 4 C L R , at p 1156 

t 

Respective Powers of Commonwealth and States. 

“ In considering the respective powers of the Commonwealth 
and of the States it is essential to bear in mind that each is, withm 
»the ambit of its authority, a sovereign State, subject only to the 
restrictions imposed by the Imperial connection and to the pro- 
visions of the Constitution, either expressed or necessarily implied 
D’ Emden v Pedder,*! C L R., at p 109. 
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or latoatkm in Legislation. 

“ If the necessary, direct and immediate eflEect of the contract 

be to violate an Act of Congress and also to restrain and regulate 

inter-state commerce, it is manifestly immaterial whether the 

design to so regulate was or was not m existence when the contract 

was entered into In such case the design does not constitute the 

material thing The fact of a direct and substantial regulation is 

the important part of the contract and that regulation existing, 

it 18 unimjiortant that it was not designed Where the contract 

affects inter-state comineiec onlv mcidentallv and not directly, the 

* ’ • 

fact that it was not designed or intended to affect such commerce 
is simply an additional reason for holding the contract \alid and 
not touched by the Act of Congress Otheiw ise the design prompt- 
mg the execution of a contiact pertaining to and directly affecting, 
and more or less regulating mtcr-.itatc eomineree, is of no imiiort- 
ance " Addystonc Pipe nnd Steel Co r F ruled Slate/i, 17o US., 
211, cited in the Fedemted Amalgamoied Govetnynent fiathmy and 
Tramway Service Cane, 4 (’ L R , at ji. o4] 

Ambit of Commerce Power. 

We think that the power of the Commonwealth Parliament 
to regulate inter-state trade and commerce, although unlimited 
witlun Its ambit, cannot as a mere matter of const met ion, be held 
to have so wide an ambit as to embrace matters the effect of winch 
upon that commerce is not direct, substantial and proximate And, 
in our opinion, the general conditions of einplovment aie not of 
this character We arrne at this conclusion upon the mere lan- 
guage of section .11 (i ). But it is much fortified by the language of 
(XXXII ), which expressly empowers the Commoiuvealth Parliament 
to make law-s for the control of State railways wnth respect to trans- 
port for the naval and military purposes of the Commonwealth 
Having regard to the jniles of construction, we think it is hard to 
reconcile the conferring of this express power with the implied 
existence under section 51 (i.) of a power which would undoubtedly 
if the larger construction contended for is adopted, not onlj' include 
that conferred by (i ), but go far beyond it." High Court Per 
Gibfitth, C.J., and BIeton and O’Connor, JJ., in Federated 
Amalgamated Oovemment EaUway and Tramway Service Case, 
(1006) 4 C.L.R., at p. 546. 
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Beserred Poweis of States. 

It should be regarded as a fundamental rule in the construction 
of the Constitution that when the intention to reserve any subject 
matter to the States to the exclusion of the Commonwealth clearly 
appears, no exception from that reservation can be admitted which 
is not expressed in clear and unequivocal words , otherwise the 
Constitution will be made to contradict itself, which upon a proper 
construction must be impossible Attorney- General for New South 
Wales V Brewery Employees' Union, (1908) G C L R , at p. 503 

Indirect Consequence. 

In many oases the result of the exercise of the power of taxation 
IS to bring about indirect consequences which are desired by the 
legislator, and which could not practically, or could not so easily, be 
brought about b\ other means The ])ohcy of ])rotective tariffs 
rests upon this b.isis The effect of jirotective tanff may be to 
raise or lower ])rices, or to raise oi lower rates of wages In a Federal 
State it may not be within the com])etenee of taxing authority to 
interfere dircctl> with price, s oi wages, but the oiicumstances that 
a tax affects those matters indirectly is irrele\ant to the question 
of competence to impose the tax Pei Gkjffith C J , m The King 
V Batge) , (1908) G C L R , at p 66 

Motive of Legislation. 

The motive which actuates the Legislature and the ultimate 
end de.sired to be attained, aic equally irrelevant A Statute is 
only a means to an end and its validity depends upon whether the 
Legislature is oi is not authorized to enact the particular provisions 
in question, entirely without regard to their ultimate indirect con- 
sequences The King v Barger, 6 G L R., at p 67 

Apparent Conflict. 

The Constitution must be considered as a whole and so as to 

* ^ § 

give effect as far as possible, to all its provisions If two provisions 
• are in apparent conflict a construction which will reconcile the con- 
flict is to be preferred If then it is found that to give a particular 
meaning to a word of indefinite, and possibly large, sigmficance 
■vyiuld be inconsistent with some definite and distinct prohibition 
to be found elsewhere, either m express words or by necessary 
implication, that meanmg must be rejected. It follows that, if 
the control of the mtefnal affairs of the States is in any particular 
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forbidden, either expressly or by necessary implication, the power of 
taxation cannot be exercised so as to operate as a direct interference 
Prime, facte, the selection of a particular class of goods for taxation 
by a method which makes the liabihty to taxation depend upon 
conditions to be observed m the industry in which they are produced, 
is as much an attempt to regulate those conditions as if the regula- 
tion were made by direct enactment Per Griffith. C J in The 
King V. Barger, (i C L R , at p 72 

Meaning of Powers. 

The meaning of the terms used in the Aiistfahaii Constitution 
■piust be ascertained by their signification in 1900 The Parliament 
cannot enlarge its powers by calling a matter with which it is not 
competent to deal bv the name of something else which is within 
its competence Per Griffith, C.l. m The Attorney- General for 
New South VFafes 6’ Breweny Employees' Union of Ne^v South Wales, 
(1908) 6 C L R . oOl 

The grant of powcis contained in the Constitution must be 
construed as if one were interpreting it the day aftei it was passeii 
Per Lord Esher, MR in The Langford 14 PJ) L C , 34 and 30 
No subsequent Statute of the Commonwealth assuming to enlarge 
the meaning of the term m question as here used could effect such 
a purpose unless it were an amendment of the Constitution passed 
by the method prescribed by section 12K of that instrument For 
the Federal Parliament is not, like that which sit.s at St Stephens, 
a Sovereign Parliament l,<*gislative powers given bi, a written 
Constitution may ’be exercised to the full, but onl\ as thev stand 
On the other hand, if the language of the Statute includes the whole 
genus, a species of that genus, unknown when the Act vias passed 
and only afterwards coming into existence, it is still wntliin the 
language But in the case of the Constitution that rule of con- 
atruction cannot be extended so as to bring what is not iii essence a 
species within the laAguage of the legislative powers Per Barton, 
J. in The Attorney-General for New South Wales v Brewery Em- 
ployees Union of New South Wales, C C.L R , at p. 521 

laddental Effect of Lgw ImmateriaL 

The purpose for which the measure is enacted, that is for which 
file power is exercised, is exclusively a matter for the legislative 
mind, and is not open to review by a Court ’of law. The judiciary 




in.4.] 


CANONS OF construction. 


1&6 


concerns itself only with the existence and extent of the power, not 
with the occasion or purpose which may call for its exertion And its 
existence and extent do not depend upon the fact that its exercise 
may or does incidentallv interfere with circumstances which stand- 
ing by themselves are controllable only by some other authority, 
or even with the operation or result of other powers, distinct in 
nature, possessed by other Legislatures The lines of human affairs 
from their inherent complexity cross each other at innumerable 
points, and it is impossible to fi'ame an arbitrary classification, 
such as that contained in section .51 of the Clonstitution, which will 
completely segregate the transactions of life Lonsequently it is 
impossible to deny the existence ot a stated powei along a given hne 
merely because anothei line not included in the list is affected at 
the inter-section Per Isaacs, J m Osborne v The Commonwealth, 
(1911) 12 OLE , at .161 

When the primary matter dealt with such as public order and 
safety is within the grant of powers, although the free use of things 
in which men may have propertv is intidentallv interfered with, 
that incidental interference docs not alter the character or validity 
of the law' Bussell v The Queen, (1882) 7 Ap)) Cas , at p 839 

An Act passed bv a Canadian provincial Legislature to restrict 
the consumption "f liquor within the Province was upheld by the 
Privy Council although it necessarilv interfered with Dominion 
revenue, with trades licensed under Dominion law and, indirectly, 
at least, with the business, opciations lieyond the limits of the 
Prov'ince This decision is very much to the point because in 
Canada the residual powei is in the Dominion and jet the provincial 
Act was held valid AtU» ney-General of Manitoba v Manitoba 
Jjicence Holders Association, (1902) AC , 73 

The American Oleomargarine Act was avow'edlj' passed for the 
purpose of yireventmg public deception in the sale of the Article, 
but as it imposed a tax for the purpose, the Court was bound by 
* what the Legislature did, and was not entitled to regard the purpose 
of the legislative action KMocl's Case, 165 US, at p. 526. 
Chief Justice Fuller said, “ The Act before us is, on its face, an 
Act for levying taxes, and although it may operate in so doing to 
prevent deception in the sale of oleomargarine as and for butter 
its pnmary object must be assumed to be the raising of revenne,” 
166 U.S., at p 536. 
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In another American case Hammond Packing Co. v. B. Kansas, 
(1908) 112 U.S , at p 348, the State statute was impeached on the 
ground that its real purpose was not within the sphere of the State 
power The Chief Justice said — “ The mere incident or purpose 
for which the lawful power was exerted affords no ground to deny its 
existence " . 212 U S , at p 348 

The circumstances that an indirect effect may be produced by 
the exercise of'admitted power is irrelevant to the question whether 
the Legislature is competent to prescribe the same results by a 
direct law . The motive which actuates the Legislature 

and the ultimate end desired to be attained are equally irrelevant. 
A statute is only a means to an end, and its validity depends upon 
whether the Legislature is oi is not authorized to enact the particular 
provisions m question entirely without legard to their ultimate 
indirect consequences The King v Barge). (1908) (> CLR, at 
p 627. 

" The reasoning of the Supieme Court of the United States in 
McCray v Untied State.H. lOo I’ R , 27. is cogent upon this subject, 
and the case itself is very much in jiomt The conclusion drawn is 
thus expressed 1 95 I ’ S , 27 at ji .">() — The often ijiioted state- 
ment of Chief J ustice Marshaix m McCulloch v Mat tfland. 4 Wheat , 
316, that the power to tax is the power to destroy, affords no sup- 
port whatever to the proposition that wheic there is a lawful power 
to impose a tax its imposition may be treated as without the power 
because of the destructive effect of the exertion of the authority. 
Other objections are taken by the plaintiff to the legislation as a 
whole on the ground of its usurpation of State jxiwers So far as 
these mvolve the scope and purpose of both or either of the Acts, 
I'am of the opinion that they are covered by what 1 have already 
■aid” Per Babtoh, J m Osborne v The Commonwe/ilth. (1911) 
12 C L R , at p 346 

What is XTnoonstitafionaL 

The High Court of Australia like the Supreme Court of the ' 
United States has never declared a law invalid except on the ground 
that it is forbidden by the Constitution The term “ unconstitu- 
tional,” as used in the American Courts has no other meaning th«n 
contrary to and forbidden by the Constitution, nor have those 
Courts ever claimed to do anything more than construe the written 
Constitution by the light of recognized cadons. English jurisdlo- 
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prudence has always recognized that the Acts of a Legislature of 
limited jurisdiction (whether the limits be as to territory or to sub- 
ject-matter) may be examined by a tribunal before whom the point 
is properly raised The term unconstitutional,” used in this con- 
nection means no more than ultra mres Per Griffith, C.J. in 
Baxter v Commission e> of Taxation (1907) 4 C L R., at p 1126 


Operation of the Constitution and laws 

5. Tliis Act, and all laws^** made by thfe Parliament 
of the Commonwealth under the Constitution,^^ shall 
be binding^^ on* the Courts, Judges, and people of every 
State, and of every part^® of the Commonwealth, not- 
withstanding anything in the laws^^ of any State : and 
the laws of the ('oinm on wealth shall be in force on all 
Britisld® ships, the (Queen’s ships of war excepted, whose 
first port of clearance^® and whose port of destination 
are in the Commonwealth. 

Conspectus of Notes to Clause V. 

Thib section ot the Impeiial At l has heeii commonly reftored to and cited 
as. ‘‘coveimg clause v lu oitlei t<' iVMiid confusing it ^ith section 5 of the 
Constitution 

It will he conduciii to tliaiiuss if we classify oiu notes on covering 
clauM \ with dm ugnidtotho seiiupiite ot the woids m the Constitution, 
and presont the cases dicided h\ the ( ourts in properly cla'-sified groups, in 
t'rdei to illustrate the ettoct and 0 |)eiation of the claust in coniunction with 
cognate sections and piovisions of the Constitution 

ijlO 'This Alt im) all Laws madh «v ihi. PAULiAWavT ” 
Supiemacy ol the ( onstitutioii 

(jll UNIiLR THf CoNsTITl TION 

1)12 BlNllING ON Till CoUllTS JoHaLJ, AND pEOPDE ’ 

The Piovmce ol the Judiciaiy 
Jurisdiction ol the State Courts to Inquire 
Commonwealth immunities afhrmed 
Commonwealth immunities w aived 
Instrumontnlities of Government 
Commonwealth powers alhrmed 
Powers denied to tlie Comiiionwealtlt. 

^13 “ Ever\ Part or the Commonwealth.” 

Territorial basis of the Commonwealth. 

Extra territorial operation of laws. 
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514. “ Thk Laws of aky State.” 

Where State laws prevail 
State immuaities affirmed. 

State immunities waived 
State powers affirmed. 

Powers denied to the States 
Severability of mvalid laws. 

§15 “ British Ships.” 

§16 •' First. PORT or Clfarancb and port of Dkstination ” 

§ 10. “ THIS ACT AND ALL LAWS Mi\DE BY THE 
PARLIAMENT.’' 

SiQiemacy of the Constitatioii. 

” This Act ’ means the Commonwealth of Australia Constitu- 
tion Act (covering Clause I ) It consists of nine clauses, the last 
of which introduces the Constitution in these plain and simple 
words • — ” The Constitution of the Commonwealth shall be as 
follows This Act contains the supreme lav of the land , the 
charter of Australian Federated Government under the Crown It 
is the law of the C!onstitution, standing on a higher plane in its origin 
than the laiv made by “ the Parliament of the Commonwealth ” or 
” the laws of any State ' 

Laws made by the Parliament of the Commonwealth may, for 
purposes of review, be divided into two classes The fiist class 
would mclude those passed in the exercise of powders vested exclu- 
sively m the Commonwealth Parhament, such as laws relating to 
tile seat of Government, Federal territoiies. Commonwealth depart- 
ments of public service . (section 52 ) and customs excise and bounties 
(section 90). With respect to these laws no question of competition 
or inconsistency with State laws can arise for decision The only 
question is — “ Are they within the terras of the grant < ” The 
second class of laws are those passed by the Commonwealth Parlia- 
ment in the exercise of powers concurrently vested in the Common- 
wealth and the States, such as quarantine, weights and measures, 
copyright, patent, bankruptcy, insolvency, naturalization, aliens, 
etc. Laws of this description if passed by the States have full force 
and effect until different provisions in that behalf are made by the 
Parliament of the Commonwealth. When such State laws are 
mconsistent with any law of the Commonwealth, the latter prevails 
imd the former, to the extent of inoonsistemfy, is invalid. 
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Covering clause V. of the Constitution Act is a pivotal pro- 
vision around and in connection with which most of the legal con- 
troversies involving the interpretation of the powers inter se of the 
Commonwealth and States have been concentrated. It may be 
described as the centre of gravity of the Federal system of Australia 
which largely mamtams the balance and equilibrium of the whole. 
Every word and phrase in clause V is of the utmost value and con- 
sequence in the interpretation of the constitutional powers of the 
Commonwealth and the States, and each of them has already been 
subjected to mmute scrutiny and analysis by the Courts and Judges. 


In the leading case of D' Emden v. Pedder, (1904) 1 C L R., at 
p. 117, the Chief Justice, Sir Samuel Griffith, said — 

‘ In no American or (!anadian ca.se that we find has it been 
denied or even doubted ' that the Constitution and the laws made m 
pursuance thereof are supreme , that they control the Constitutions 
and laws of resjiective States, and are not controlled by them.’ 
Nor has it been m any way questioned ‘ 1st, that a power to create 
IS a power to preserve , 2nd, that a power to destroy, if wielded by 
a different hand, is hostile to, and incompatible with, these powers 
to create and to ])ieservc , 3rd, that, where this repugnancy exists, 
that authority winch is supienie must contiol not yield to, that 
over which it is supreme ' (Marshall, C J , 4 Wheat , at p. 426) 
These tleclarations, v\hich are so obvious as to be almost truisms, 
have found clear expression in the Act establishing the Constitution, 
which, in its covering clause V.. commands that ' This Act and all 
the Laws made by the Parliament undci the Constitution, shall be 
binding on the Courts, .Judges, and people of every State and of 
every part of the Commonwealth, notwithstanding anything in the 
laws of any State ’ ” Per Griffith, C.J m D" Emden v Pedder, 
(1904) I CLR , at p 117 

In the Commissconets of Taxation v Baxtei , (1907) 4 C L.R., 
at p. 1125, the Chief Justice (Sir Samuel Griffith), referred 
to covering clause V as declarmg the Constitution to be a supreme 
law of the land, and as declaring the Constitution and Federal laws 
to be ])art of the laws of the State, which the State Courts are bound 
to admmister (See also Bayne v. Blake, .5 C L.R , 497, 506). 

In The King v Sutton, 5 C L R , at p 807, Mr Justice O’Connor 
quoted clause V as supporting the decision of the Court that, in 
r^ation to the exclusive power of the Commonwealth, State boun- 
daries disappear, the whole of Australia becomes one territory, and 
a Commonwealth law may bind or except from its operation States 
or Executive G6vemm%nts of States. 
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In the Attorney- Oeneral for New South Wales v. Brewery 
Smjdoyees' Association, 6 C L.R., at p. 685, Mr. Justice Isaacs, 
one of the dissenting Justices, cited this clause m opposition to the 
View of the majority of the Court that the legislative power of the 
Commonwealth as to trade marks must be given a limited construc- 
tion to leave room for the “ reserved jiowers ” of the States In 
the Federated Saw-Mills (Woodivorkers') Case, 8 CLR., at pp. 
530-2, .535-6, 542, and the Australian Boot Trade Employees' 
Union v Whyhrow, at 10 C LR, . pp 310, 331, Mr Justice Isaacs 
and Mr Justice Higgins, also m dissenting judgments, both relied 
on covermg clause V m opjiosition to the deeismn of the majority 
of the Court that indu.strial award.s imule b> the Commonwealth 
Court of Conciliation and Arbitration , could not prevail over the 
determinations of State uagcs Iniards ' Cmenng clause V ’ said 
Ml Justice Isaacs, is unalterable It declares that, that Act and 
all Commonwealth laws under the Constitution shall be binding on 
the Courts, Judges and people of e\ei\ State, and every jmrt of the 
Commonwealth notwithstantlmg anything m the laws of an_i State. 
Therefore, if we vent no fuither onw' (oneede. as tlie (pie.stion docs, 
and as the argument did, that in the absence of a contrary State 
law a given award might be made b_\ vntue of a Federal law, then 
clause V declares that the Federal law shall eontmiie to authorize 
such an award ' notwithstanding anything in the laws of any State ‘ 
In another jiassage His Honor describes covering clause V, in con- 
junction with section 101) as " the kej'.stone of the federal struc- 
ture ‘ • Per Isaacs J m the Federated Suir-Mill {Wixstimrlcers) 
»fec Employeeji of Australia v James Mooie d Son Proprietary Ltd, 
(1900) 8 C L K , at p .530 

Covering clause V , therefore affords a convenient place and 
opportunity for giving, thus early in oui Notes on the Constitution, 
some account of the dcvelojiment of certain aspect.s in the inter- 
pretation of the instrument 

§1L “UNDER THE CONSTITUnON.” 

These are words of limitation qualifying the woids “ All Laws.” 
They indicate that only laws made by the Parhament of the Com- 
Imonwealth in pursuance of the Constitution, m accordance with 
the Constitution, and within the bmits of the Constitution, are binding 
on the Courts, Judges and people. If such laws are not so framed 
they are not binding ; they are ultra vires'-naA null and void and 
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may be so pronounced in a suit between definite parties brought 
in a Court of competent jurisdiction. 

If a Commonwealth law offends against any of the declarations 
of right contained in the Constitution, e g , section 92, it would be 
invalid If a Commonwealth law were passed in a manner contrary 
to the piocedure provided by section .55 it would be invalid. Even 
Commonwealth laws passed in the assumed exercise of exclusive 
powers would be examinable In these several instances no ques- 
tion of state lights could arise Constitutional rights might be 
involved, but not State rights If a Commonwealth law within the 
sphere of concurrent powers is passed and there is any inconsis- 
tency between such law and a State law the former prevails notwith- 
standing the State law 

§ 12. “BINDING ON THE COURTS, JUDGES AND PEOPLE.” 
The Province of the Judiciary. 

The question whcthei an A«-t of the Federal Legislature repug- 
nant to the Constitution can become the law of the land and whether 
it IS binding on the courts, judges and jieople was considered and 
for ever settled bv the Supiome Court of the Cnited States in the 
leading case ot AJarhttii/ v Madison, (1803) 1 Cranch , 137 The 
Judiciarv Act jiassed by Congress purported to give the Supreme 
Court jiitisdiction " to issue writs of mandamus, in cases warranted 
by the princijiles and usages of law, to any courts appointed, or 
jiersons holding office, under the authority ot the United States.” 
An ajijilieation for a writ of iiiandainus diiected to Mr. Madison, 
Secretarv of State (United States), requiring him to deliver to 
William Marbiin Ins corninission as a justice of the peace was refused 
on the ground that the words ot the Act “ or persons holding office ” 
weie not warranted by the Constitution 

The Constitution of the United States upon the model of which 
that of the Commonwealth of Australia has been framed was based 
lupon what is generally known as the Federal system In that 
system there is a dual form of Government in which sovereign 
powers are distributed among two sets of governing organs or agen- 
ci^ To one of these sets called the federal qr national is assigned 
functions of a general character relating to the mterests of the whole 
of the Jieople considered as a national aggregation To the set 
called the States is assigned the work of local government. In the 
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Federal sphere as in the State sphere there are different departmaits 
government known as the legislative, the executive and the judicial 
departments. Each department having powers and functions 
defined by the Constitution. The Constitution has thus established 
metes and bounds not to be transcended by those departments. 
The Constitution is the supreme paramount law unchangeable by 
ordinary legislation and amenable only in a specified manner upon 
reference to the people either indirectly through the State legislative 
as in the United States or directly as in Australia. Hence a legis- 
lative act either of the Federal Legislature or of a State Legislature 
which is contrary to the Constitution is not law These are pre- 
liminary propositions which must be stated and understood before 
the judgment of the Supreme Court of the Umted States in Marbury 
V . Madison can be properly appreciated Chief Justice Marshall 
in that important case said — 

■■ It is emphatically the province and duty of the judicial depart- 
ment to say what the law is Those who apply the nile to particular 
cases, must of necessity expound and interpret that rule If two 
laws conflict with each other, the courts must decide on the opera- 
tion of each. 

" If an act of the Legislature, repugnant to the Constitution, 
is void, does it, notwithstandmg its invalidity, bind the courts, 
and oblige them to give it effect < Or, m other words, though it 
be not law, does it constitute a rule as operative as if it were a law ( 
This would be to overthrow m fact what was estabhshed m theory , 
and would seem, at first view, an absurdity too gross to be insisted 
on. It shall, however, receive a more attentive consideration. 

“ If a law be in opposition to the Constitution , if both the law 
and the Constitution apply to a particular case, so that the court 
must either decide that case conformably to the law, disregarding 
the Constitution, or conformably to the Constitution, disregarding 
the law, the court must determine which of these conflicting rules' 
governs the case. This is of the very essence of judicial duty. 

“ If, then, the cburts are to regard the Constitution, and the 
Constitution is superior to any ordinary act of the Legislature, the 
Constitution, and not such ordinary act, must govern the case to 
which th^ both apply. 
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“ Those, then, who controvert the principle that the Constita- 
tion is to be considered, in court, as a paramount law, are reduced to 
the necessity of maintaining that courts must close their eyes on 
the Constitution, and see only the law 

“ This doctrine would subvert the very foundation of all 
written constitutions. It would declare that an act which, accord- 
ing to the principles and theory of our government, is entirely void, 
IS yet, in practice, completely obligatory It would declare that if 
the Legislature shall do what is expressly forbidden, such act, 
notwithstandmg the express prohibition, is in reahty effectual It 
would be giving to the Legislature a practical and real omnipotence, 
with the same breath which professes to restrict their powers within 
narrow limits It is prescribing limits, and declarmg that those 
limits may be passed at pleasure ” Marbury v Madison, (1803) 
1 Cranch , 137 

Jurisdiction of State Courts to Inquire. 

The jurisdiction of State Courts to examine Federal legislation 
and question or affirm its validity was considered by the Full Court 
of Victoria in the case of Kingston v Gadd, (1902) 27 V.L.R., 417. 
In that case which was decided before the constitution of the High 
Court, the Minister of Customs foi the Commonwealth brought an 
action against the master of the British ship Oceana, to recover 
penalties under section 192 of the Customs Act 1901 for the ship 
entering the Port of Melbourne with the custom’s seal broken and 
for the use of stores within the Commonwealth on which duty had 
not been paid The defence to the action was that, section 192 
was null and void, and that it was ultra vires of the powers of legis- 
lation conferred on the Federal Parliament by the Constitution of 
the Commonwealth Alternatively it was contended that so much 
of the said section as purports to impose the said penalty upon any 
ship entering any port with her seals broken — such seals being 
broken more than ten miles from land on the high seas — is void and 
of no effect and ultra vires as aforesaid 

Mr Justice Williams said . — 

“ At the commencement of their argument counsel for the 
plaintiff met the defences raised by the cohtention that, assuming 
that section 192 and sections 127 and 128 of the Customs Act 1901 
are ultra vires, the Court should not, and would not, inquire into 
that question, but would assqme that they were intra vires, eitSng 
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various authorities in support of that position. In our opinion 
those authorities are displaced, and the contention is clearly answered 
by section V. of the Commonwealth of Australia Constitution Act. 
That section provides that ‘ this Act, and all laws made by the 
Parliament of the Commonwealth under the Constitution shall be 
binding on the Courts, judges and people of every State and of 
every part of the Commonwealth.' The words ‘ and all laws made 
by the Parliament of the Commonwealth under the Constitution ’ 
mean ' in pursuance of the Constitution ' If they arc not so made, 
they are not binding on this Court, and It is therefore our duty to 
inquire and ascertain whether the sections to which we have referred, 
and under which the penalties in this action are sought to be en- 
forced. and m so far as thev relate to the specific offences charged, 
constitute legislation which the Parliament of the Commonwealth 
has power to impose under or in pursuance of the Constitution 
We have now, therefore, to perform the duty which is east upon us 
of inquiring and a.scertainiug whether, with the limitation mentioned, 
section 192 and sections 127 and 128 of the Customs Act 1991. or 
any of them, are ultra ure't the jiouers contained in the Common- 
wealth of Austraha Constitution A<‘f But I .iKain rejieat that wc 
only consider that question, .so fai as it is necessary to do .so in 
relation to the specific offences heie ehaiged, and in resjiect of which 
penalties are claimed ” 

Mr Justice Holroyd said — 

“ At the hearing of this action a projiositum was ad\anced by 
counsel for the plaintiff, which, if I rightly understood it, 1 hojie 
will not find acceptance with any judge It is this, that if the Par- 
liament of the Commonwealth makes a law which encroaches 
upon the legislative power of any State, no court or judge in any 
State has the right to declare that such a law was one wdiich the 
ParKameiit of the Commonwealth was not authonzed by the Con- 
stitution to make, or even the right to inquire into the validity of 
any such law In my opinion, that is not the true construction of 
section V of the Commonwealth Constitution Act It is by that 
section enacted that the Commonwealth Constitution Act itaelf, 
and all laws made by the Parliament of the Commonwealth under 
the Constitution shall be binding on the Courts, judges and people, 
of every State and of every part of the Commonwealth, notwithstand- 
ipg anj'thing in the laws of any State Expreasto unius excluaio 
aUeriua. AU laws made by the Commonwealtlf, but not made under 
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the Constitution, that is, not made by virtue of the powra-s con- 
ferred upon the Commonwealth by its Constitution, are not binding 
upon the Courts, judges or people of any State and ought to be 
rejected by the Courts and judges of every State as invalid when- 
ever any question arises as to validity Counsel for the defendant 
propounded another doctrine, which is to mv mind equally unsound. 
They maintained in effect, if not in so many words, that when the 
validity of any enactment of the Parliament of the Commonwealth 
IS ill question before any Court legally competent to pronounce an 
opinion upon its validity, the Court may inquire into the motive 
which actuated its authoi, and niav be influenced in its judgment 
by its conception of wliat that motive was f adjure that doctrine 
absolutely Tlie Court has to decide, subject, of course, to appeal, 
where an apjieal lies, whether the enactment is legal or not With 
the motive of the authors the judge or judges have no concern ’ 

.Ml Justice Hood said — 

■■ The legislative yiowers of the Commonn ealth Parliament are 
delegated poueis, bestowed by the paramount authority, the Parlia- 
ment of Great Britain That being so it seems to me that the 
authorities quoted in respect to the <hity of hlnghsh Courts with 
regard to English legislation cannot be ajiphcd in their full extent 
the relations of this Court to the Federal Parliament, A distinction 
exists which it may not he easy to deliiie. Imt which is none the less 
substantial The delegated aiithoiity must he exercised within the 
prescribed limits and ovm the piesciibetl subjects The Courts, 
therefore, before enfoiciug Commonwealth law ought to m\estigate 
and detcimine whether or not that law' is in substance one which 
theic IS juiisdiction to make That question cannot arise in England, 
for there is no hunt to the jiiri.sdietion of the English Pailiauient, 
so far as the Courts aic concerneil But it does arise here Doubt- 
less, we .should scrutinize the conduct of the High Court of Parlia- 
ment with the most sincere desire to supjiort it But, I consider 
that, when called upon b^ any peison assailed before us under any 
law made by a Legislature with limited powers, we are not only 
entitled, but it is our bouiiden duty to investigate and determine 
the question of the validity of that law to the extent of seeing 
whether it is such an one as is pioperly included m the authority 
^ven by the Impenal Legislature ' {190f) 27 L R , 417. 

A forecast of the doctrme of the immunity of Commonwealth 
agencies and instrum^tahties from State taxation has been already 
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given (see page 79) Reference has been made to the three great 
constitutional oases, in two of which the doctrine was afBrmed by 
the High Court of Australia, and m one of which it was denied by 
the Privy Council. A more detailed statement is appropriate under 
covering clause V. which is the Fona et Ongto of all Commonwealth 
instrumentalities and agencies. These cases gave rise to constitu- 
tional discussions of immense importance, and they helped to unfold 
the Constitution of the Commonwealth, to materialize its outlines 
and visualize its principles, m a manner which would not have been 
possible apart from its actual working and operation. These cases 
are also important as they paved the way for two Acts of Common- 
wealth legislation, one permitting State taxation of Commonwealth 
salaries subject to certain conditions and the other limiting the 
possibility of future appeals to the Privy Council m cases involving 
powers inter se of the Commonwealth and the States. State Acte 
wt iving the immunity of State official salaries from Commonwealth 
taxation were also passed. 

Instnuuentalities of Ooveniment. 

The doctrine of the immumty of Federal instrumentalities from 
State interference, was, in Australia first discussed in Wollastons 
Case, (1902) 28 V L R.. 357 This was a special case, stated by the 
Commissioner of Taxes for Victoria, for a pronouncement as to 
whether Dr. Wollaston, Comptroller-General of Customs for the 
Commonwealth was liable to be assessed in Victoria (the State in 
which he resided and in which most of his official duties were per- 
formed) for State income tax on his Federal salary The Supreme 
Court of Victona held that he was liable The principle of McCul- 
loch V. Maryland was held not to be applicable , partly on the 
authority of The Bank of Toronto v. Lambe, (1887) 12 A.C , 575, 
and partly on the ground of difference between the American and 
Australian Constitutions — especially that what in America was a 
“ doctnne of necessity ” was not so in Australia, where the King’s 
power of disallowance might be called in to check legislative encroach- 
ment by the States 

When, shortly afterwards, the High Court of Australia was 
established, the first great constitutional case which came before^ 
it tamed upon the same doctrine that had received short shrift 
from the Supreme Court of Victoria. In D'Emden v. Pedder, (1904) 
1 C.LJI., 92, the question in issue was the application of a State 
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stamp tax to a receipt given by a Commonwealth officer for his 
salary. In this case the High Court established and explained the 
broad principle of the immunity of Federal agencies and instru- 
mentahties from State legislation, taxation, and mterference, a 
doctrine which, with its logical converse extension to the immunity 
of State instrumentalities from Federal interference, has since been 
affirmed in a senes of cases. 

The Tasmanian Stamp Duties Act (2 Edward VII,, No. 30) 
prescribes inter alia, “ that from 1st January, 1903, there shall be 
levied in respect of every receipt, where the sum received 

amounts to £.1 and under £50 a stamp duty of 2d.” 

Police Superintendent Pedder, in the public service of Tasmania, 
summoned Deputy Postmaster -General D’Emden to appear before 
the Court of Petty Sessions m Hobart, on an information which 
alleged that defendant ‘ did on the 31st March, 1903, in Tasmania 
aforesaid give to the paying officer of the Commonwealth of Aus- 
tralia a receipt liable to duty, to wit a receipt for the sum of £41 Os 8d. 
for salary and wages due from the said Commonwealth to the said 
H L D Emden for the period from the Ist to the Slst day of March, 
1903, the said receipt when so given by the said H L D’Eraden as 
aforesaid not being dulj- stamped ' Defendant was convicted, 
and ordered to pay a fine of Is and costs He appealed to the 
Supreme Court of Tasmania The case was heard before the Full 
(!ourt (Dodi>,s, C J , Clark, J , and McIntyre, J ) By a majority, 
Dodds, C' J , and McIntyre J (Clark, J , dissenting), it was held 
that the appellant was liable to pal' the duty, under the State Stamp 
Act, in respect of the receipt in question, and the conviction was 
affirmeii From this decision the defendant appiealed to the High 
Court 

On behalf of the State of Tasmania it was contended that the 
powers leserved to the States bv section 107 of the Constitution 
extended to direct taxation , that the imposition of stamp duty 
upon receipts given on the payment of money is an ordinary form 
of direct taxation ; that a Federal officer giving such a receipt for 
his salary is in no different position from any other recipient of 
money from a debtor in the State, and that the provisions of the 
Constitution as to the exclusive authority of the Commonwealth 
Parhament ought to be read subject to t^is power of the States, 
whether regarded as a power expressly reserved, or as one impliedly 
reserved from the nature and necessity of the case. The High Court, 
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omu^ing of Sir Sa.mvel Griffith, C.J., Mr. Justice Barton and 
' Mr. Justice O’Connor, unanimously upheld the appeal, reversed 
the deoision of the Supreme Court of Tasmania, and quashed the 
conviction. In delivermg the judgment of the High Court the 
Chief Justice m clear, unmistakable and memorable words laid 
down some fundamental propositions which have since been affirmed 
and followed in other cases. 

" In considermg the respective powers of the Commonwealth 
and of the States, it is e.sseiitial to bear m mind that each is within 
the ambit of its authority, a sovereign State, subject onlv to the 
restrictions imposed bv the Imperial connection and to the jirovisions 
of the Constitution, either expressed or necessarily implu-d It 
must, therefore, be taken to be of the essence of the Constitution 
that the Commonwealth is entitled within the ambit of it.s authority . 
to exercise its legislative and executive powers m absolute freedom, 
and yvithout any interference or control w'hatcy'er exeejit that 
prescribed by the Constitution it.sclf It follows that yihen a State 
attempts to give to its legislative or executive authority an oj'H'ra- 
tion which, if y^alid would fetter, contiol or interfere yvith the fiee 
exercise of the legislative or executive powei of the ('omnionwcalth 
the attempt, unless exjiressly authorized by the Constitution, to 
that extent is iinalid and iiuqieratiye ' Per Crifuth CJ 
1 C L R , at pp 109-1 1 1 

After ly Emden v. Pedder it yvas inevitable that the di'cisioii in 
WoUaslmis Case (supra, ji. 79) should be challenged This liayi- 
pened in the case of Deaktn v WM. (1903-4) 1 C L R , .iSo, yvhen 
the High Court of Australia over- ruled the decision of the Full Court 
of Victoria in Wollaston's Case an<l in Wehh r Deaktn and held that 
the salaries of a Minister of the Oowii for the Coiumonyvealth and 
a member of the Commonwealth Parliament, so far as they are 
earned in Victoria, and are not liable to asse.ssmciit iindei the 
Income Tax Acts of Victoria (1903-4) 1 C L R , 5Sti) 

In this case, counsel for the Coniinissioner of Taxes challenged 
the applicability to the Australian (Constitution of the doctnne of 
implied prohibition of State interference with Federal instrumen- 
talities. They also argued that the case was not within the doctrine, 
as the income tax on the salary of a Federal officer, in common yvith 
I other moome, was not an interference with the officer as an officer. 
The Court adhered to the principle as laid down in D’Etnien v. 
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Pedder, and held (as it had been held in the United States in the 
case of Dobbins v Commissioners of Erie, 16 Peters, 435, and in 
Canada in the case of Lephrohon v Ottawa, (1878) 2 Ont App., 522) 
that the taxation of salaries was within the principle The High 
Court further held that the liahility of a Commonwealth officer to an 
income tax imposed by a State Act m respect to tus salary as such 
officer, 18 a question as to the limits inter se of the constitutional 
powers of the Commonwealth and those of a State within the meaning 
of section 74 of the Constitution, and, therefore the decision of the 
High Court as to such liability is final and conclusive unless the 
Court certifies that the (jiiestion is one that ought to be determmed 
by His Majesty m Council 1 C L R , 58(5 The High Court there- 
fore, refused leave to apjieal to the Ihivv Council 

This howevei did not end the matter Thijiigh the decision 
in Deakiv v Wehh could not be ajipealed fiom, a wav was found of 
bringing the question before the Privv Council in another case, by 
appeal from a State Supreme Coiiit dnect to the Privy Council. 
Mr Outturn the Ocqmt.v Postmaster-Oenoral of Vhctona, having 
objected to the assessment of In'- salary foi income tax, the Commis- 
sioner of Taxes submitted a s|K‘eial case, which was referred to the 
Full Coiiit of \hctoria That Court, feeling it.self bound by the 
decision of the High Court in Deakin i W(hl>, decided against the 
Commissionei , who thereujion obtained fiom Mr Justice Hodges 
leave to ajipeal to the Priw Council (Oii/lnm's C'nse. (1905) V,LR , 
4631 The apjieal came on loi hearing before the Privy Council in 
May 1906 Webh r Outturn (lf)07) A C 81 The Commonwealth 
obtained leave to intervene and was rcpiesented before the Board 
Their Lordshijis weie unable to acquiesce in the princijile of con- 
stitutional Intel iiretation laid down by the High Court in Deakin 
V Webb, 1 C L R 585 and 606 

The Earl of Halsburv m dehveung judgment said - 

■■ The Legislature must have had in their mind.s the Constitu- 
tion of several States with respect to which the Act of Parliament 
which their Lordships are called upon to interpret was passed 
The 114th section of the Constitution Act sufficiently shows that 
protection from interference on the part of the Federal power was 
not lost sight of It 18 impossible to suppose that the question now in 
debate was left to be decided upon an implied prohibition when the 
^wer to enact laws upon any subject wha{soever w'as before the 
Legislature For these reasons their Ijordships are not able to 
acquiesce in the reasoning of the High CAiurt judgments governing 
the judgment under appeal They will therefore humbly advise 
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Bis Majesty that the judgment of the Supreme Court of Viotoria 
oug^t to be reversed, that it ought to be declared that the salary 
in question was rightly included in the State assessment and was 
liable to income tax, and that each party ought to pay his own costa 
of the special case and in the Supreme Court " • Per Halsbuby, 
L.C., (1907) App Cas , at p 91 

A remarkable situation was thus reached Although the Con- 
stitution bj' section 74, made the High Court the final arbiter in 
questions involving the distribution of power between Commonwealth 
and States, except on questions which the High Court itself certified 
to be proper for decision by the Privy Council — and although the 
High Court had on this particular question refused so to certify — 
the question had yet been taken, through another channel, to the 
Privy Council, and the Privy Council had given a decision which was 
in conflict with that of the High Court The framers of the Judiciary 
Act 1903 had forelieen such a possibility — which arose from the fact 
that the Constitution, whilst giving a right of appeal from the 
State Supreme Courts to the High Court, had not taken away the 
existing right of appeal from the State Supreme Court direct to the 
Privy Council — and had inserted a provision to meet the difficulty 
Acting under the powers conferred by section 77 of the Constitution, 
they had, in section 39 of the Judiciary Act, in respect of matters 
within the original jurisdiction of the High Court, taken away the 
jurisdiction which the State Supreme Courts possessed, as State 
tribunals, and invested the same Courts with Federal jurisdiction 
in the same matters, subject to the condition that their decisions 
should be final except so far as an appeal might be brought to the 
High Court It has since been held by the High Court (Baxter v. 
Commissioners of Taxation, 4 C L.ll , 1087) that this provision is 
valid and effects its purpose . but in granting leave to appeal in 
Onttrim’s Case, Mr. Justice Hodges, before whom the question was 
ar^ed, regarded the provision as an invalid attempt to bar an 
appeal to the Pnvy Council from a State Court exercising State 
jurisdiction ; and the Privy Council adopted his conclusions 

Belying on the decision of the Privy Council, the Commis- 
sioners of Taxation in New South Wales now brought an action in 
the Sydney District Court against Baxter, a Commonwealth officer 
of customs, for income tax , and District Court Judge, Mubbay, 
followed the decision of the Privy Council in Webb v Outtrim, and 
gave judgment for the plaintiffs. Baxter appealed to the High 
Court ; and the High Court, holding that in aegard to a question of 
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the limits ivter ae of Federal and State constitutional powers (see 
Notes to section 74 of the Constitution, infra) it was not bound by 
the Piivy Council decision, affirmed its previous decisions ; Baxter 
V. Commiasionera of Taxation, 4 CLR , W87. 

Two Lines of Reasoning m Deakin v. Webb. 

The judgment of the majority of the High Court in the Baxter 
Caae, which liears traces of the master hand of the Chief Justice 
(Sir SamiteLi Griffith), after disposing of mmor and subsidiary 
questions went to the heart of the main controversy — 

“ We proceed to examme the opinion of the Board in WeJib v. 
Ovlinm, (1907) AC, 81, for the purpose of discovering what new 
light, if any, it throws upon the (juestions involved m other decisions 
of this ('ourt In Deakin r Webb, 1 CLR, .>85, this Court stated 
at length the reasons for its conclusion The judgment was based 
upon two distinct lines of reasoning . first, that of the judgment of 
Chief Justice Marshall m McCulloch r Maryland. 4 Wheat , 316. 

It IS essential to the attribute of sovereignty of any Govern- 
ment that it shall not be interfered with by any external power. 
The only interference, therefore, to be permitted is that prescribed 
by the Constitution itself A similai consequence follows with 
resjiect to the constituent States In then case, however the Com- 
monwealth 1 .S einpoweied to interfere m certain jirescnbed cases. 
But under the scheme of the Constitution there is a large number of 
subjects upon which the legislatne powers of both the Commonwealth 
and the State may bi' exercised In such a state of things it is not 
only probable but as shown bv the experience of the United States 
under a similar distribution of power.s certain, that questions wdll 
constantly arise as to the ojieration of laws which, although unob- 
jectionable in form, and prinia facie within the competence of the 
legislature which enacted them, would if literal effect were given 
to them, interfere with the exercise of the sovereign powers of the 
other of the two sovereign authorities concerned. Applying then 
the doctrine quumlo lex aliquul concedii concedere mdetur et illud sine 
quo res ipsn valere non potest, which is a maxim applied to the con- 
struction of all grants of power, from the liighest to the lowest, it 
follows that a grant of sovereign powers includes a grant of a right 
to disregard and treat as inoperative any attempt by any other 
authority to control tljeir exercise. 
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“A remarkable illustration of the application of this maxim 
is afforded by the very recent case of Attorney- Oeneral v. Cain and 
GUhuki, (1906) A.C., 642, where it was held that the doctrine mig^t 
be applied so as to warrant the exercise of State powers even beyond 
territorial limits. In the Federateii Amahjamafed Government Rail- 
way and Tramway Service Association v. New South Wales Railway 
Traffic Employees' Assoctaiion, (1906) 4 C L.R , 488, this Court 
applied the same doctrine to a Commonwealth law, the validity of 
which was successfully impeached by the very States that are now, 
in effect, asking us to over-rule the decision in that case 

The second line of reasoning in D'Eniden v Redder. 1 C L R , 
91, and Deakin v. Webb. 1 C L.R , r>li5, was " said the Chief .lustice, 
“ that as the scheme of the Australian Constitution was in this 
respect practically identical with that of the Constitution of the 
United States of Arneru'u. which had been inteqireted by the Siijirenie 
Court of that Republic in a long series of cases familiar to the Aus- 
tralian publicists by whom the Australian (’onstitiition was framed, 
it ought to be inferred that the intention of the frameis was that 
like provisions should rt'ceivc like inteipretation This is a well 
recognized rule of construction, and its application is not limited 
to Statutes of the same Legislature " 

Points not Argued in Pnvy Council. 

■■ It does not appear from the report continued the Chief 
Justice ■' that the Board addiessed theu minds to the lirst line of 
reasoning adopted by this Court, although they recognize the great 
authority of Chief Justice Marsh all, and it may pi>rhaj)s lie inferred 
that if they had thought that the two Constitutions weie substan- 
tially identical as to the part of their reH}X'ctive .structures now 
concerned they would have been disposed to give some effect to 
his opimon This point, which lies at the root of the whole matter, 
does not seem to have been argued by counsel for the resfiondont, 
although the judgments of this Court were referred to by the appel- 
lant's counsel ” 

Alleged Want ol Analogy. 

“ So far ” said the Chief Justice, as we are able to follow the 
opinion of the Board, they thought that there was no actual analogy 
between the two Constitutions— United States and Australia — ^so 
far as regards the express provisions relevant to the question, 
fdthough they confess their lack of familiarity^with the subject, and 
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say it is difficult to understand the application of the principles 
involved unless the eoniparison is made clear by the juxtaposition 
of the provisions. This remark is made between two quotations 
from the judgments of this Court m D’ Emien v Pedfhr, 1 C.L.R., 
91, at p 113 and Dmkc,t v Webb, 1 C L R , 585, at p 606 If the 
learned Lord who delivi-red the ojiinion of the Board had read the 
wifoA? of tho paragrapA' from the judgment m Deakin v Webb of 
which he quoted a portion, he would have fountl on the preceding 
page the relevant provisions set out in full m immediate juxta- 
position, 1 (' L R , 58.1, ai p 60.1 But even if they had not been 
set out, we may be permitted to exjiress regiet that in a case of such 
vast impoitance to the ( ‘ommonwealth their Lordships did not seek 
enlightenment fioni counsel or from the doeumcnts the .subject of 
comparison ' 

Limited Impeachabihty of Colomal Acts. 

In the judgment of the Piivy Council the Earl OF Halsbury 
attemjited to .shon the Want of analogv between the American and 
Australian Constitutions m this way He said no State of the 
Austialian Commonwealth has the jiovier of indejiendent legislation 
possessed bv the States of the American I'riion Every Act of the 
Victorian Couneil and Assembly requires the assent of the Crown, 
hut when d is aNsented to, it becomes an Ael of Parliament as much 
as am Im|)('nal .\cl, though the elements by which it is authorized 

diffet'oot if, I’l'iYiW-vf d wene repfig/ianf to the provfsio/ri? of 
anv .Act of Parliament extending to the (.'oloiiy, it might be inoper- 
ative to the extent of ifs refiugiianey (see C'olonial Laws Validity 
Act, LSb.")), but, with this, e.xeeptioii. no authority exists by which it.s 
valirhtv can he ouestioiied oi imjH'ached The .Ameiican Union, 
on the othei hand has elected a tribunal «luch posse.sses juris- 
diction to annul a .Statute ujioii the ground that it is uncopstitu- 
tioiial His Lord.shqi further .said It is obvious that there is 
no such analog,\' betwi’oii tin* tw'o systems of jurisprudence as the 
learned Chief Justice (Sir S.ami el Griffith) suggests The enact- 
ments to which attention has been directed do not seem to leave 
any room for inijilied jirohibition K r press um f ant ce,ssare tacitum ” 

^ Dealing with the.si' jia.ssages m tlie Privy Council judgment the 
Chief Justice (Sir kSAMOEL Griffith) said — 

■' No argument was addressed to us founded upon this passage, 
except so far a.s it may^ie taken to refer to the controlling authority 
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involved in the power of the Sov^’eign to disallow any Act either of 
Ute Commonwealth or of any one of the States. It was contended 
that this fact effectively distinguishes the American from the Aus- 
tralian Constitution, and renders both the reasomng and the decision 
in McCuUock v. Maryland, 4 Wheat , 316, irrelevant.” 

“ The statement that no State of the Australian Commonwealth 
has the same power of independent legislation possessed by the 
States of the American Umon is of course literally correct, but only 
in the sense that its legislation is subject in some cases to be over- 
ridden by Federal legislation, and in all cases is, in the letter, liable 
to be disallowed by the Sovereign ” 

JmKrial Power to Annul Invahd Acts. 

Referring to the Earl of Halsbury's observation that the 
American Union has erected a tribunal which possesses jurisdiction 
to annul a Statute on the ground that it is unconstitutional, the 
Chief Justice said — 

” This observation seems to be founded on the 8U])position that 
the Supreme Court of the Umted States was endowed with special 
powers in this respect different from those possessed by other 
Courts That tnbunal was created by a provision in the American 
Constitution identical with that by which the High Court is created 
The power of the Supreme Court of the Ignited States to decide 
whether an Act of Congress or of a State is in conformity with the 
Constitution depends upon and follows from the Constitution itself, 
which is, by section 2 of Article VI , declared to be the supreme law 
of the land, as the Australian Constitution is declared to be by sec- 
tion 5 of the Constitution Act. Such questions must certainly 
arise under a federal Constitution and must be determined by the 
Courts before which they are raised.” 

AnMrican and Australian Analogy. 

“ The analogy between the two systems of jurisprudence ” 
said the Chief Justice “ is therefore perfect. Indeed, it may be ‘ 
said that in this respect they are identical unless, indeed, the attri- 
bute of Sovereignty, using that term in any relevant sense, is denied 
to the Commonwealth. The King is the common head of the 
United Kingdom and of all the self-governing dominions, and the 
Legislature oi each of these dominions has, subject to its own Con- 
sritittion, full autonomy. It seems strange that in this year 1907, 
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when the world is resounding with praises of the system of the 
British Empire, which allows its different members to enjoy Uus 
freedom and independence, we should be asked to decide solemnly 
that the idea is an entire delusion It is now, we suppose, well 
recognized that, except so far as regards relations with foreign powers, 
which are not now in question, the King as the head of each of these 
several autonomous States is so far a separate juristic person that 
differences and conflicts may arise between these States just as 
between other autonomous States w'hich do not owe allegiance to 
a common Sovereign It is too late to set up a contrary theory, 
unless it IS intended to make a revolutionary change m the concept 
of the Empire " 

The Rule of Implied Prohibitions. 

The Chief Justice next examined the reasoning of the Pnvy 
Council founded on the maxim expressum facit cessare taciturn. 
With regard to the application of that maxim he said — 

■ We would point out m the first place that all the express pro- 
hibitions on which reliance is or can be placed, wnth one exception, 
find their counterpart m the C'onstitution of the United States. 
The only section to which their Lordships expressly refer which 
has any bearing on the application of the maxim expressum facit, 
&c., 18 section 114. which jirovides that — ' A State shall not, with- 
out the consent of the Parliament of the Commonw'ealth. raise or 
maintain any naval or military force, or impose any tax on property 
of any kind belonging to the Comnionn ealth, nor shall the Common- 
wealth impose any tax on property of any kind belonging to a State.’ 
A little consideration will show that this section is not framed for 
the purpose of exhaustively defining the prohibitions upon the 
exercise of State {lowers, but altogether alw intuitu Section 51 (VI.) 
empowers the Commonwealth Parliament to make laws respectmg 
the naval and military defences of the Commonwealth and of the 
several States This subject is. however, not included in section 52 
as one within the exclusive power of the Commonwealth Parlia- 
ment. Without more, therefore, the State Parliament could have 
continued to legislate on the matter of defence, subject to the pro- 
' visions of section 109 But this was not intended It was there- 
fore, enacted by the first member of section 114, which corresponds 
exactly with section 10 of article I. of the United States Constitu- 
tion, that this power, although not absolutely withdrawn from the 
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Oovernment by State laws which have been afterwards declared 
invalid by the Supreme Court ” : Per Geiffith, C.J. in Baxter v. 
New Smtk Wales Commissionar of Taxes, 4 C.L.R , 1132-33. 

Mr. Justice Isaacs approved of the principle of D'Emden v. 
Pedder, and said : — 

“ Up to this point I am for the reason I have given, m entire 
accord with the majority of the Court When, however, I come to 
apply these principles to the Income Tax Acts I have the misfor- 
tune to find myself unable to share their opinion These Statutes 
do not appear to me to infringe the doctrine of non-interference. 
They do not on the face of them, and they do not, I think, in their 
necessary and reasonable effect transcend the limits of any federal 
power The income tax is demanded from all citizens alike, it is 
obviously not levelled at the Federal authority, and I cannot per- 
suade myself that by reason of the impost there is actually, or will 
probably be any diminution or impairment of sen ice rendered to 
the Commonwealth The reaisoiung of the Supr<‘me Court of the 
United States in the case of Ihbbtn-s v ('ommv-<sione^ s of Erie ('ounty, 
16 Peters, 435, as to the effect of the tax undoubtedly supports the 
appellants' contention that these Acts are iniahd Hut I am not 
able to adopt that reasomng,’ 

Mr, Justice Higgins said the inadequacy of the reasons used 
by the Judicial Committee in giving its judgment in Webb r Oiil.tr im 
added greatly to the difficulty of dealing with tbiK case. He con- 
curred with the Chief Justice in thinking that there is nothing in 
the reasoning of the law lords in Webb r. Oiithtm, {1!)07) A,C , 81, 
calculated to satisfy men who are familiar W'lth the long line of 
decisions in the United States that Deakin v Webb, 1 C L R , 685, 
was wrong. But he considered that the King in Council being still 
the appellate Court from the High Court, and the High Court a 
Court from which appeal can be brought to the King in Council, it 
was the duty of the High Court to accept the decision of the King 
in Council as the final statement of the law. The Land and Income 
Tax Act of New South Wales, in his opimon, was not an interference' 
with Federal instrumentalities. 

WaiT«r of Conunonwisalth Immonities. 

The Commissioners of Taxation thereupon petitioned the Privy 
Coonml for iqieoial leave to appeal against this decision. But, 
mmonHiile, the Federal Parliament, recogi^zii^ that, whatever the 
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I(^al rights might be, there were strong grounds ot public policy 
for placing Federal officers on an equal footing, as regards taxa^iofi 
of their salaries, with other citizens, passed the Commonwealth 
Salaries Act 1907, which declared that the taxation by a State, in 
common with other salanes earned within the State, of the, salaries 
of Commonwealth officers resident m the State and the allowances 
of Federal Ministers and members of Parliament elected in the State, 
should not be deemed — 

“ (a) to be an interference with the exercise of any power 
by the Commonwealth , or 

(b) to be inconsistent with any Act by or in pursuance of 
which the salary is fixed or made payable ” 

This Act Mas assented to in October 1907, and in November 
the petition for special leave to appeal was heard by the Pnvy Council. 
In January 1908 the Pm v Council refused leave on the express 
ground that the Commonwealth Salanes Act 1907 had settled for the 
future the question in dispute 

The \alidit\ of the Commonwealth Salaries Act was challenged 
in Ckr/phn v < 'ommi'^ianers. 12 C L R , 375, when a Commonwealth 
officei in South Australia claimed that the immunity from taxation, 
being implied iii the Constitution, could not be affected by a law 
passed by the Parliament But the High Court held that the Act 
was valid and cffectn e to make the salanes of Federal officers taxable 
by the States The implied prohibition had its limitations It 
was ba,sed on the necessity of preventing interference ; and that 
necessity had no application where the Federal Parliament con- 
sented to the tax. and declared it to be no interference 

Constitutional Cases Removed to High Conrt. 

The conflict between the High Court and the Privy Council 
remained Its importance with regard to the particular question 
of the taxation of State salaries, was taken away by the Common- 
wealth Salaries Act , but so long as cases, involving questions of 
the distribution of power between the Commonwealth and the State, 
might be taken on appeal from the State Supreme Courts to the 
Privy Council, passing by the High Court, dhch conflicts might at 
anv time arise again The Commonwealth Parliament met this 
difficulty by the Judiciary Art 1907, section 4, which has excluded 
the State Courts from jurisdiction in mattars involving quartsom 
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aa to the limits inter ae of the oonstitutioaal powers of the Common- 
wealth and a State, or of a State and a State ; and provided, in the 
evmit of any such question arising in a State Supreme Court, for 
the removal of the case to the High Court . Judiciary Act 1903-10, 
section 40. 

State Imports. 

The Commqnwealth Customs Act 1901 is a valid exercise of the 
exclusive power vested in the Commonwealth to impose, collect 
and control duties of customs and excise conferred by the Consti- 
tution. secs 52 (n.), 86 and 90. It applies to goods imported by 
the Government of a State as well as to those imported by private 
persons. Therefore, goods imported by a State, whether dutiable 
or not are by sec 30 of the Act subject to the control of the customs. 
and the authority of the State executive is no justification for their 
removal from that control contrary to the provisions of the Act. 
In 1908 0 quantity of ware-netting, which had been purcdiased m 
England and imported into the Commonwealth by the Government 
of New South Wales, was landed at the jiort of Sydney Without 
any entr}’ having been made or pa.ssed. and without the authority 
of the customs officers, the defendant, acting under the authority 
of the executive Government of the State removed the goods from 
the place where they were stored It was held by the High Court 
that the defendant had committed a breach of tlie Cu.stoniH Act, 
secs. 33 and 236. Judgment was entered for a jienalty The King 
V. SuUon, (1908) 5 C L.R., 789, Attorneg-tieneral for Nev> South 
Walen c. Collector of Cuatomi. Netr South WaleJi. 5 (' L R . 818 and 
(1909) A C 343 

Expulsion and Deportation. 

By the Pacific Islands Labourers Act HK)l, section 8. a Court 
of summary jurisdiction upon being .satisfied that a Pacific Island 
labourer is found in the Commonwealth may order his expulsion and 
deportation from Australia , held to be a valid exercise of Federal 
power . Robtelmes v Brennan, (1906) 4 C L R., 395. 

Stnidns Bevenae. 

Before the expiration of the Braddon Clause period under the 
Constitution, section 87, it was the right of the States under section 
94 to have returned to them every month all surplus revenue of the 
Coioamonwealth which remained after pa^ng or providing for 
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Commonwealth expenditure. In the case of The SkUe of New South 
Wales V. The Commonwealth, (1908) 7 C.L.R., 179, it was held that 
when moneys are duly appropriated out of the Consolidated Revenue 
and allotted for special purposes (such as old age pensions or defence) 
they may be treated as Commonwealth expenditure in the taking of 
accounts and the ascertainment of surplus revenue , held, there- 
fore that the Surplus Revenue Act is a valid exercise of Federal 
power 

Tmsts and Combines. 

The Australian Industries Preservation Act so far as it forbids 
and penalizes trusts, combines and monopolies m restraint of inter- 
state and external trade to the iletriment of the public is a valid 
exercise of Federal power Hiiddart Parker d- Co Ltd. v. Moore- 
head, (1909) 8 P L R , 330 , The .4ttorney- General of the Common- 
wealth V The Associated Nortketn Cdlienes and the Adelaide 8.S. 
Co Ltd and others (19111 14 (’LR 387 

The Union Badge. 

The ('ommoiiwealth Court of Conciliation and Arbitration has 
jurisdiction to inaUo an award on a claim by tramway employees 
upon their employer to wear visibh whilst on duty without liabdity 
to dismissal, a liadge denoting mcmbciship of a duly registered 
organization Australian Tramway Employees Vmon v Brisbane 
Tiamwai/ Co and The Addatdr Tram Trust and others, (ISIS) 17 
C L K , 680 

Land Taxation. 

In Osborne v Tin Commonwealth, (1911) 12 C L R., 230, the 
jilaintiff sought a declat.itioii that the piogressive Federal Land 
Tax Act 1910. on umniproved values was not m substance an exer- 
cise of the taxing iiowei of the Commonwealth, but an attempt to 
regulate the holding of land in the Commonwealth, which it was 
contended w^as ultra vires of the Parliament It was alleged that 
the Act was an aiteiiijit to exercise powers exclusively reserved to 
the States, including the control of land, domestic trade, pohee and 
industrial matters The High Court upheld the Tax Act Assum- 
ing that the taxation which the Act imposed was drastic, as was 
alleged, the Court held that it was not its function to say that drastic 
taxation of landed interests would prevent residents from owing 
large areas, or would prevent absentee land owmers frmn residing 
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oui tA Aoetralia or from holding land within Australia. It was not 
a function of the Court to say what inducement to abstain from 
dtmig these things amounted to a prevention of doing them Such 
alleged objects were not to be collected from the terras of the Legis- 
lation itself. Then, assuming that such doings existed they would 
not alter the construction of the Act, or make it less an exercise of 
the taxing power . 12 C.L R , at p 34.>. The basic reason of the 

decision was that the Tax Act was within or “ under the Constitu- 

« 

tion ’’ and that it did not conflict with any excliisiv^e or reserve 
power of the States 

This case should lie compared with The King v Barger, 
(1908) 6 C.L R , 41, where the Commonwealth Kxci.se Tariff Act 
(1906) was challenged on the grounds that it was indirectly an 
attempt to regulate and control wages conditions in the agricultural 
implement making industry The majority of tne Court per 
GMFFiTH, C J . Bahton’, and O’Connor JJ , Isaacs and Hiogins, 
JJ. dissenting, held that the Act amounted to an interference with 
the domestic affairs and empknment and wages conditions of the 
States and was not ni reality a taxing Act The pow er of taxation 
cannot be exercised so as to operate as a direct interference with 
the domestic affairs of the States in any particular The selection 
of a particular class of goods produced in Austialia for taxation, 
by a mcthorl which made the liability to taxation dependent U)K)n 
the conditions to be observed in the industry in which the\' were 
produced, wm, in the ojnnion of the majority of the Court as inuch 
an attempt to regulate those conditions as if the regulations were 
made by a distinct enactment 

Taxation of Crown Lands. 

The Commonwealth Land Tax Assessment Act 1910-1914. in 
80 far as it puqmrts by section 29 to imyiose land tax upon lease- 
hold estates in Crown lands, is not invalid under the (^olonial Laws 
Validity Act I 860 , as being repugnant to the Inijierial Acts which 
confer upon the l^egislatures of the several States jiower.® of legisla- 
tion with respect to waste lands of the Crown in those States 
respectively • neither is it invalid under section 114 of the Con- 
stitution as imposing a tax upon State property, or as infringing the„ 
rule laid down in D' Emden v Pedder, 1 C.L.R., 91 i The Attorney- 
General (Qneeneland) v. Attorney- General of the Commonwealth, 
30 C.L.E., 148, 
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Infoisitorial Powers of the Customs Department. 

The Australian Industries Preservation Act (1906), section 15 (5) 
passed b}' the Commonwealth Parliament in the exercise of its power 
over trade and commerce with other countries and among the Stetes, 
authorizes the. Controller-General of Customs to make inquiries as 
to susiiected offences against the commerce law, and if an offence 
18 siisjiected he may by wnfing under his hand require any person 
to give information relating to the alleged offence, ^nd to produce 
documents William Thomas Appleton, the manager of Huddart, 
Parker & Co Ltd was coiiMcted and fined C5 for refusing to answer 
such questions He ap])enled to the High Court, challenging the 
validity of section I.") (f/) on the ground that it authorizes compulsory 
discovery in aid of criminal ])roce<“dmgs, and that as such offences 
came within the pidicial functions of Courts having Federal juris- 
diction could not he handed over to the head of a department to 
deal with Constitution, section 71 , that the compulsory examina- 
tion of siisjiecU'd jicihoii' was inconsistent with the right of trial 
by ]ur\ (’onstitutioii section 80 The High Court over-ruled 
these ohjections, sustained the law and the conviction thereunder : 
Appleton r Mooiheucl (1009) ,S C L R , 330 

POWERS DENIED TO THE COMONWEALTH. 

Since the establishment of the Commonwealth the provisions 
of a number of ( 'onimonwealtli Acts have been reviewed by the 
High Court of Australia and jironouiiced unconstitutional and vmid 
on the grounds that the_\ weie in excess of Commonwealth powers. 
Two Commonwealth laws juouounced to be valid by the High Court 
have been declared to be ntlia viree by the Ih-ivy ('ouncil For a 
complete list of these eases sec chajitei III . p 77 

State Railways. 

The (Commonwealth Conciliation and Arbitration Act 1904, 
section 4, purported to give to the Conciliation and Arbitration Court 
junsdictioii to ileal with aii\ industrial dispute " m relation to 
employ merit on State railw at s ' This was a deliberate and designed 
attempt on the part of the Commonwealth to interfere m the manage- 
pient of State railways In the case of the Federated Armlgamated 
Oovernment Raduxty and Tramvmy Service Association n New Sovih 
Wales Raihmy Traffic Employees Association, (1906) 4 C L.R., 488, 
the High Court held that this section, so far as it purported to affect 
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State railways, was %dtra vires and void, and, consequently, that an 
organization consisting solely of employees on State railways was 
not entitled to be registered under that Act The ground of the 
decision was that the section embodied an attempt on the part of 
the Commonwealth to control a State instrumentality or agency in 
the shape of State railways, and the Constitution does not either 
expressly or by necessary implication authorize such an attempt. 

Appe^ to Pzivy CoundL 

The Commonwealth has no power to pass a law taking away the 
right to appeal from State Supreme Court to the Privy Council : 
WM V. Outlrim, (1907) App Cas , 81 and 4 C L R , 350 But see 
now the Judiciary Act 15)03-10, section 40. giving the High Court 
exclusive jurisdiction m constitutional cases 

Trading Corporations. 

The Commonwealth cannot pass a law invalidating contracts 
made by corporations engaged in the internal trade and eominerce 
of a State Hvuddart Parker <£• Co v Moorhead avd Of hers. (1908-9) 
8 C.L R , 330 

Ezdse Duties to B^nlate Wages. 

The Commonwealth Excise .Act 1900 No 10. provided that if 
the manufacturers of certain agricultural machinery did not pav to 
to their employees fair and reasonable wagee (to lie (letermiiied by 
different methods) for work done in the production of such imple- 
ments, the manufacturer should be liable to pay excise duties on 
such implements as sfiecified in the schedule to the Act In the 
case of The King v Barger, and The CommonweaUh v Me Kay, 
( 1908 ) 6 C L R , 41, a majority of the High Court (Griffith, C.J , 
BABfTON and O'Connor, JJ ) held that the Excise Tariff IDOti is 
not an Act imposmg duties of excise, but is an act to regulate the 
conditions of manufacture of agncultural implements, and is theie- 
fore not an exercise of the jKiwer of taxation conferred by the Con- 
stitution. Even if it were otherwise within the competence of the 
Commonwealth Parliament to deal with the conditions of labour, 
the Act which if void, would have the effect of regulating the con- 
ditions of manufacture, would be invalid as dealing with matters other 
than duties of excise contrary' to section 55 of the Constitution 
Even if the term “ taxation,” uncontrolled by any context, were 
cap^le of including the indirect-regulation of the domestic affairs 
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of the States by means of taxation, its meaning in the Constitution 
was limited by the implied prohibition against direct interference 
with matters reserved exclusively to the States. It was held, 
therefore (Isaacs and Htogins, .J.T dissenting), that the Act was 
invalid 

Union Label 

The Commonwealth Trade Marks Act 1906, part vii. contained 
provision for the registration of what were described as “ workers’ 
trade marks,” sometimes called the ' union label." In the case 
of The Attorney- General jcyr 2ieu' South Wales v The Bretvery Em- 
ployees Union of New South Wales, (1908) 6 C L R , 469, a majority 
of the High Court (Griffith, CJ , Barton and O Connor. JJ.) 
held that the alleged " woikers tia/le marks " were not trade marks 
within the meaning of the Constitution, section .61 (xviii ) Nor 
could the law Iw justitied by the Fedeial jicvsev over trade and com- 
merce The jiower of F’arlianient does not extend to trade and 
commerce within a State, and consequently the power to legislate 
as to internal trade and eoniinerce is leserved to the States, by sec- 
tion 107 of the Constitution, to the exclusion of the Commonwealth. 
When the intention to leserve any subject-matter to the States, 
to the exclusion of the Commonwealth, clearly appeals, no exception 
should be admitted to that resei ration which is not expressed m 
clear words Isaacs and Higgins. JJ dissenting 

Internal State Trade and Contracts. 

Much light wa.s throe n on the projier method of interpretation 
of the Constitution of the Commonwealth by the legislation of Par- 
liament and bv the deci-Mons of the High Court m a ease arising 
out of two sections eoiitained m the Anstrahan Industries Preserva- 
tion Act (1906) a.s amended by the Act of 1907 This Act was passed 
by Parhameiit in the exercise of its jiowers over “ trade and commerce 
with other eouiitries and among the States,” Constitution, section 
51 (i ) and " foreign corporations and tradmg or financial corpora- 
tions formed within the limits of the Commonwealth " Constitu- 
tion, section 51 (xx.) Sections 5 and 8 of the Act provided that if 
certam corporations entered into certain forbidden contracts, in 
festraint of trade within the State, they should be guilty of an offence. 
Huddart, Parker & Co Ltd was convicted of an offence against the 
Act and they appealed to the High Court, which per Griffith, C.J , 
Barton, O’Connor affd Hiooins, J J (Isaacs, J. dissenting) quashed 
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tfee oaaviotion. The grounds of the majority judgment were that 
the laws challenged did not deal with corporations, but under the 
guise of laws relating to corporations attempted to regulate trade 
and commerce within the limits of the State and not relating to 
trade and commerce among the States , that as such it was an inva- 
sion of the reserved powers of the States. Contracts made within the 
State not relating to inter-state trade were heltl to be governed 
exclusively by State laws. The words of the Constitution “ cor- 
porations formed, etc.," W’ere open to two constructions, but they 
ought not to bt! considered as authorizing the Commonwealth to 
invade the field of State law, as to domestic trade earned on by 
corporations under State laws The ap]X)al of Hudilart. Parker & 
Co. Ltd. was therefore allowed and the conviction was quashed on 
the ground of the invalidity of the .said sections Hnddart. Parker 
d- Co Ltd r Moorhead (1009) 8 (' L R , II.IO 

State Wages Boards, 

The Bootmakers' Case { Avstralian Boot Trade Bmploi/ees 
Federation r Whi/broit’ tk Co.). (1910) 10 C L R . 200, was interest- 
ing as illustrating the operation of clause V This was a special 
case stated by the President of the t'ommonwealth Court of Concilia- 
tion (Mr Justice Higgins) for the opimon of the High Court as to 
whether he had power to make an award which wa.s inconsistent 
woth a determination of a State wages board (see 4 CAR, 33) 
The High Court held (Griffith, CJ and Barton and O'Connor, 
JJ , Isaacs and Higgins. JJ dissenting) that “ arbitration " meant 
arbitration m accordance with law. and that the Arbitration Court 
had no jiuisdiction to make an award inconsistent with a State law 
The determination of a State wages board might be a ' law ' — 
it depended on the nature of the State x\ct under which it was made. 
The test of inconsistency was whether compliance with the award 
was inconsistent with olK'dience to the State law , the mere fact 
that the award fixed a higher rate of wages than the mimmurn 
required by State law' did not make it inconsistent Here was a 
case of distinct conflict between Federal and State laws. Which 
was to prevail ' It w’as contended in support of the award, that 
when an award of the Federal Arbitration Court was inconsistent 
with a State law the former must prevail, being a Federal law^; 
that although the Commonwealth Parliament has no jiower to inter- 
fere directly with the domestic, industrial or police powers of a 
State ; that although it cannot logically delegate the powin- which 
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it does not possess, yet it might, by appointing a Judge and calling 
him arbitrator, empower him to interfere. “ How,” it was asked 
in the face of clause V can an award be weakened, altered or 
abrogated by haring its effect destroyed by any provision of State 
law ? ’ The majority of the High Court held that any invasion by 
the Commonwealth of the sphen- of the domestic concerns of the 
States apjiertaining to trade and commerce, or to the police powers 
of the States is forbidden by the Constitution except to the extent 
expressly authorized The Court rejected the contention that 
although Parliament could not make a law inconsistent with State 
domestic laws withm the reserved powers of the States, Parliament 
can api»oint a judge or arbitrator to do what it cannot do itself 

Common Wages Rule. 

Another Bootmalcprs’ Cane ( Australian Boot Trade Employees 
Federation v [Vfii/hrair <t- Co., (lt)10) 11 CLK, 311) was also 
interesting as showing the competition of Commonwealth and 
State laws An ajiplieation that the award in the bootmakers’ 
dispute should be declaied to be a common rule of the industry in 
live States of the Conimonwcalth having been made by the claimant 
Emjiloyees’ I’edeiation and opjwsed by a large number of employers 
in the industr\ , the PrcMdent of the Court of Conciliation and 
Arbitration stated a case for the opinion of the High Court as to the 
validity of the common rule provision The Commonwealth Con- 
ciliation and -Vrbitration .\et section 38 (/) and (g). gives the Court 
powei to deelaie that anv award which it makes shall be common 
rule in an\ mdu-stry in connection with a ebspute The common 
rule under section 38 (/) wa.s to be made after the award settling the 
dispute it was an order to be made irrespective of dispute, actual 
or threatened and it was dnected towards the preventing of unfair 
competition on the jiait of jiarties not bound bv the award and to- 
wards the general regulation of wages, ftc - not towards the pre- 
vention or settleinent of mdustiial disputes A Full Court consisting 
of all the five justices held unanimously that the declaration of a 
common rule, binding not merely the parties to a disjiute before the 
(!ourt but the whole nidustry. was not mdustrial arbitration, but 
was the i-egnlation of industrial matters by legislation, and therefore 
tjjat the common rule jirovisioiis were ultra yires the Constitution , 
that section 51 (xxxv ) conferred on the Court no general legislative 
power to regulate Australian industries, but merely power to deal 
with certain phases tif industrial matters by conciliation and 
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urbitration ; that section 38 (/) the Court held, attempted to 
make a delegation of legislative authority to the Arbitration Court 
to deal with matters over which Parliament itself has no jurisdiction. 

In this case, therefore, the Commonwealth law was held to be 
invalid, not because of its inconsistencj’’ with any actual or eitisting 
State laws, but because it was not a law " within the C^onstitiition ” 
authorized by the Constitution to be passed by the Commonwealth 

Parliament, but that it encroached on the reserved or exclusive 

« 

powers of the States 

Intra-State Navigation and Shippii^. 

Another conspicuous illustration of the invalidity of a Common- 
wealth Act IS afforded Viv the Oivners of thr ss Knhhni, (1910) 11 
C L R., (»9o Here a whole Act <'onlaiiurur valid a.s well as invalid 
provisions, which were inseparable, was det hired void and ineffectual. 
The Act in question was the Seainen'.s ( 'omiK-nsatiou Act I!M)9 
The issue of con.stniction arose under section 4 of that Act which 
provided that it should appiv to giv(> compcnsaSioii to .seamen 
meeting with accidcnt.s in their ein|)lovinent on boaid shi}).s engaged 
in the coasting trade The term coasting trade is a faniiliar 
one and means tiade between different ])atts of the same coimtiy 
using the w'ord ’country ' m a political sense The .subject-matter 
of the Act therefore exjiresslv mcliuled all the coastmii trade of 
Australia which, within the limits of the States was extended from 
one State to another The High Court in pronouncing the whole 
Act invalid, said it was not ojicn t(' argument that the power to 
make laws with respect to trade and commerce " with other coun- 
tries and among the States " does not authorize Parliament to legis- 
late with respect to the internal trade of a State Here the Common- 
wealth law was declared void not on the ground of inconsrstency 
with any sjiecific State law, but because it was in excess of the 
express grant of jiower, m other words, it was not a law ’ under the 
Conutitution ' 

Civil Bights and Domestic Relations. 

The Commonwealth Parliament has no authority m the name 
of and imder the guise of taxation to interfere with civil rights, or 
domestic relations ; or to impose on a wife the obligation to pay < 
her husband’s debts or vice versa. It was so held by the High Court 
in the case of Waterhouse and Wife v The Deputy Commissioner of 
Taxatum, 17 C.L.R., 665. Arthur Waterhouse having transferred 
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certain lands to his wife Laura Emily Waterhouse, for valuable and 
substantial consideration, the Deputy Commissioner taxed them as 
joint owners of the land under the Land Tax Assessment Act, 
section 36. They appealed to the High Court against the assess- 
ment It was objected that the section, if vaUd, operated not as 
imjiosmg land tax, but as imposing a liability upon one person to 
pay another jicrson’s debt and that such an imposition was not 
within the powers of the Parliament enumerated in the Constitu- 
tion In the present case it was .said that the subject-matter of 
taxation of a wife in respect to her husband .s propertj% or of a hus- 
band m resyiect to a wifes jiiojieity, was not the same subject- 
matter as the taxation of land The jirovision attacked could not 
be supported on the giound that it was ivithin the general power 
conferred by the Constitution to impose taxation in respect of 
matters other than land It was contended for the Commissioner 
that husband and wife were in law and in fact one person, and that 
Paihaincnit aetinc on this view could impose on either an obligation 
to pav taxes due In- the othei 

The High Court held that the .sc'ction was beyond the legislative 
poweis of thc> Commonwealth, and iinahd, because amongst other 
things, it jiiiqioitecl to impose a tax on yier^ons who had no interest 
in the land m which the [uomsioii sought to rendc'r them liable 

The Chic-f .lustiee (Sit SiMrKi, Crtffith) said that the funda- 
mental projiohition of the Comnnssu)iiei that the husband and wife 
were m law and in fact one (leisou, was not eoircet. and no argument 
eoiild 1)0 based iqion it In eoiisidering the validity of the Act, 
the Court had to ha\e ic>gaid to the .siiKstancp of the matter There 
was no doubt that in suhstanee sc'etion 30 was an attempt to impose 
pcaniniary !iahiht\ as a eonsc-qiieiice of the transfer of land by a 
husband to his wife- oi In a wife to her hu.sband, which was pro tanio 
iinpo.sing a restiaint ujioii such dealings, and the simple question 
was wliethei Pailiameiit had power to do .so The relations of 
hiLshand and wife and the' conditions of the transfer of land as well 
between them as between them and other persons, were matters 
which h\' the ( Vm.stitiition were left to the States, and over which 
the Coinnionwealth Pailiament liad no authority It was sought to 
8Uj)]K>rt the section b> the cententioii that iiy other words the collec- 
tion was in the nature of a jKmalty The penalty or obligation 
was not made dejicndent upon any evasion or attempted evasion of 
the Act , but upon thehnere fact of transfer, which was a lawful Act, 
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and which Parliament had no power to declare unlawful. The fact 
that the Commissioner of Taxes had a dispensing power did not 
alter the plain construction of the words The argument, therefore, 
did not help the Commissioner. There was a second objection to 
the validity of section 36, viz , that it was not a provision imposing 
taxation within section 55 of the Constitution Act Even apart 
from section 55 of the Constitution Act, it was not in His Honor’s 
judgment, unthin the competence of Parliament having iinpo.sed a 
tax on the owners of land, to declare that yiersons who were not in 
any sense owners should be deemed to be owners for the jiurposes 
of the payment of the tax “ I cannot,” observed his Honor, " find 
in the Constitution any power to declare that the true shall be 
regarded as false or the false regarded as true, except for the limited 
puTTpose of definition of a word or phrase which the Parliament used 
in dealing with a subject-matter wholly within its eomjietence ” 
For both these reasons His Honor was of ojiinion that section 36 
was invalid, and the apjieal was allowed The othei judges con- 
curred Waierhovse v Deputy Commissimier of Taxation, (1914) 
17 C L R . <i65 

The Liberty of the Subject. 

In giving jiidgnieiit m the Royal Commission case, the Privy 
Council, per Haldank, L C , said that none of the powers conferred 
on the Commonwealth Parliament In section 51 relate to that general 
control over the liberty of the subject which must be shown to lie 
transferred if it is to be regarded as \ested in the Commonwealth. 
It was. of course, true that, under that section, the Commonwealth 
Parliament could legislate afmut certain form." of trade, bounties, 
statistics, and trading corporations Such legislation might jios- 
sibly take the shape of Statutes requiring and comyielling the giving 
of mfonnation about those subjects syiecifically But this was not 
what the (kimmonwealth Royal Commissions Acts puryiorti^d to do 
<1914) App Cas , at yi. 237 , 17 C L R , 644 

luQaisitohal Power. 

The scoyie of the Commonwealth Royal Commissions Acts was 
not restricted to any particular subject of legislation or inquiry, 
and no legislation had actually been passed dealing with syiecific 
subjects such as those to which their Lordshijia had referred as 
matters to which legislation might have been directed giving sanction 
to aome of the inquiries which the Royal Commissioners had been 
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making. And the field of the Royal Commissions Acts — which 
were to apply to any Royal Commission, where issued under statu- 
tory authority or under the common law powers of the Crown, went 
far beyond any of the first 3fi of the classes of subjects enumerated 
in section 51 of the Constitution 

laddeiital Power. 

In their Lordships' opinion, the question was not earned fur- 
ther by section 51 (xxxix ) of the Constitution which declares it to 
be within the legislative capacity of the Central Parliament matters 
incidental to the execution of anv power vested by the Constitution 
in the Parliament, or in either House thereof, or in the Government 
of the ('omraonwcalth, or m the Federal judicature, or m any depart- 
ment or ollicei of the Comnioiiwealth ‘ These words," said Lord 
Haldane, L C clo not seem to do more than cover matters which 
are incidents in the (‘\ereise of .some actuallv existing power, con- 
ferred b\ Statute or li\ the eoinmon law 

The authont\ over the individual sought to be establi.shed by 
the HomiI ('oiiiniis.sions Acts, the new' offences which they create, 
and the drastic jiower' whnli thev eonfei, could not, m their Lord- 
ships opinion bo said to be incidental to anv power at present 
existing b\ Statute oi at eonunon law A Roval Commission had 
not, by the laws of Kngland, any title to compel answers from 
witnesses, and .'Uch a title mis tliotcfore not mculeiita] to the execu- 
tion of its poweis iijidei the common Jaw -\nd until the Common- 
wealth Pailiariient had entrusted a Royal Commission with the 
statutory duty to incjuire into a specific subject legislation as to 
which had been. In the Federal Constitution of Australia assigned 
to the Coininoiiwealth Parliament, that Parliament could not confer 
such powers a.s the Acts in question contained on the footing that 
they w'erc ineidental to inquiries which i1 might on a future day 
direct 

" Their Lordships do not think that the Royal Commissions Acts 
in the form in which they stand, could, w'lthout an amendment of 
the Constitution, be brought within the powers of the Common- 
wealth Legislature Their Lordships hesitate to differ from judges 
with the siiecial knowledge of the Austrahan Constitution which the 
'learned judges of the High Court, and not the least the Chief Justice 
(Sir Samuel Griffith) and Mr. Justice Barton, possess, but the 
question they have ti) decide depends simply on the interpretation 
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of tbe language of an Act of Parliament, and in the present case they 
have formed a definite opinion as to the interpretation which must 
be placed on the words used Without re-drafting the Royal Com- 
missions Acts and altering them into a measure with a different 
purpose, it is, m their Lordships' ojiimon, impossible to use them 
as a justification for the steps which the Royal Commission on the 
sugar industry contemplates in order to make its inquiry effective 
They think that these Acts were ultra vires and void, so far as they 
purporteil to enable a Royal Commission to coinjiel answers gener- 
ally to questions, or to order the production of documents, oi other- 
wise to enforce compliance bv the members of the public with its 
requisition " Attorne;)- General of the Common wealth v Colonial 
Sugar Refining Co Ltd Ih-ny Council, (1914) App Cas , at p 
237; 17CLR 944 

Suggested Amendment. 

Their Loidshij).s seemed to have been under thi' imjuession 
that no legislation had been passed bs- the ComnioiiMcnlth P.iilia- 
ment dealing with subjects «uch a.s those uliieh the Ron a) Commis- 
sion on the .sugar question was chaiged to mvestig.ite Yet 
their attention might have been directed to the Customs Tariff Act 
1908-11, 111 which duties of customs to the amount of tO jx-r ton 
were irapo.sed on the im])ortation of siigai, and to Acts dealing 
with excise duties reliates and bounties on the lot id jiroduetioii 
of sugar It was surely a pnqxr ami incidental right of the Common- 
wealth Government to cause inquiries to lx made as to the effect 
of tile eusttims duty on siigai, whether for revenue or jirotcttive 
purposes and to ascertain also, how the siigai excise and bounty 
laws once in ojxration and afterwards rejx^.iled liad affected the 
growth and sale of .sugai in Au.stralia These laws, some actual 
and existent, others rejxaied must certainly have involved the 
exercise of ‘ actual and existing jxiwers ' It would have been 
contrarv' to the Constitution, section d.'), to have included in a 
Customs Tariff Act a provision authonziiig inquiries relating to 
the sugar industry Acconling to the judgment of the I’nvv Council, 
the onlj’ possible alternative, would have been to make special pro- 
vision for inqinries by H|x>eial Acts of Parliament apart from Tariff 
and Excise Acts A special Act authorizing impiiries was passei^ 
iff the form of the Royal Commissions Act 1902-12. That Act did 
not specify any particular subject matters for inquiry ; it left 
those details to be settled by the Executive Government , surely it 
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could not have been expected that the Royal Commiaeiona Act 
should have specified every item in the Tariff to be investigated 
so as to cover the whole field of taxation by customs and excise 
•duties 

Contrasted with this decision of the Privy Council, stands the 
judgment of the High Court of Austraha in Appld<m v. Moorehead, 
(1909) 8 r L R 330, mpra p .59 , in which the mquisitorial 
discovery and interi ogatory ])owers of the Custorr* Department 
under the Australian Industries Preservation Act 1906 were affirmed. 

It 18 suggested that the technical defects in the drafting of the 
Royal Commissions Act alleged by the Privy Council but not 
affirmed by the High Couit might be met by repeahng and re-enact- 
iiig the jiresent Act and jilacmg m a schedule annexed thereto, a 
list of Acts passed hv the Commonwealth Parliament with respect 
to which it might he consKlcred that inquiries should be made by- 
Royal Cuinmishioiis and [)io\iding for the addition by proclamation 
to such list of Minilai futuie Acts 

§13. “EVERY PART OF THE COMMONWEALTH.” 

Temtonal Basis of the Commonwealth. 

The Constitution and laws of the Commonwealth are in force 
within the teiiitoiuil limits of the Commonwealth which are co- 
terminus with tlio liouiidniios ot the States It is doubtful whether 
admitted temtoiics arc ]>ai1.s ot the Commonwealth before tbey 
become States Pa the law of nations the territorial limits of a 
countiv are allowed to (‘xteiid into cvciv part of the open sea 
within one marine league tioni the coast, measured from law w-ater 
mark This coastal iiiarsrm is called ' temtonal waters, ' or the 
•‘ three-mile hunt ' 1'lieie aie oulv two provisions m the Constitu- 
tion Act e\]ilieith relating to the extra -temtonal operation of laws 
The 61st IS m clause V which makes the laws of the Commonwealth 
m force on British ships on round voyages between ports of the Com- 
monwealth , the second is m section .5] (x ), which empowers the 
Federal Parhameiit to legislate ns to - fisheries in Australian waters 
bej-ond territorial limits 

fltrtra-Territonal Operation o! Laws. 

The grant of powers of self-government to a component portion 
q£ the Empire connotes, primarily-, restriction of their exercise to 
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the limits of the local territory, and its adjacent sea limit as recog- 
nized universally and bj' Statute : Territorial Waters Jurisdiction 
Act 1878, 41 & 42 Vict c 73 

It is difficult to see how the practical constitutional arrangement 
observed by the Imperial authorities could work harmoniously 
unlass this were so And therefore to the grant of powers to the 
self-governing communities of the Empire the maxim Exlta tern- 
torium didenit tmprme luiiid pareiur primarily applies as it does 
to other Acts of British legislation To extend the effect something 
must appear either from the express language or the necessary 
scope and intent of its ojiciations as apparent on the face of the 
Statute Whatever is necessarily incident to the proper exeicise of 
a power passes with it as an implication Kiellet/v Carson, 4 Moo. 
PCC..(i3; Barton V Ta.ijo/. 11 App ('as 107, Hajlerv Commis- 
sioners of Taxation ( A’ S U’ ), 4 (' L R , 1()S7. at pji 1 lo7 and 1158 ; 
Attomey-OeneraJ for Canada r Cain, (lOOfi) A (' , 542 , Hrtdson 
V. Gnestier, (i Crunch . 281 , 7'he Ship " yorih ” i 7'lu' King, 37 
Can SCR, 385 These cases are examjiles of accessory incidence 
attached by necessary implication to main |>oncis. (>vcii wlierc the 
accessory powers rccpiire extra-territorial ai)]>licutjon but thev are 
clearly to be distinguished from any aiitlioriti to claim additional 
main powers Per Isaacs, J in the Metrlinnls Sen'ire Guild of 
Australasia v The Commimirealth Steamshiji (hnieis Assortnfion, 
(1913) 16 C L R , at p 690. 

The pnncipale of the limited territoual jiiiisdiction of a 
Colonial legislature was clearly affirmed by tlic Tbi\y Council in 
the leading case of MacLeod v Atlonieg-Geneial fot New South 
Wales, 60 L J.P C , 55 , (IHJM AC, 455), w here it was held that the 
words of the New South Wales Criminal Law Amendment Act 
1883 that “ whosoever being married marries another jicrson during 
the life of the former husband or wife wheresoever such second 
marriage takes place shall Ik* liable to jienal servitude for seven 
years,” must be intended to apply to those actually within the juris- 
diction of the Legislature and consequently that there was no 
jurisdiction m the Colony to try the appellant for the offence of 
bigamy aUeged to have been committed in the United States of 
America. 

Cwtoms Law— Entering a Port with Customs Seal Broken. 

The Commonwealth Customs Act IffOk (sections 190, 191, 192), 

ontlinrivA n. niistomR officer to board Rhins enterinff Commonwealth 
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waters from ports beyond the seas , lock up and place under seal 
any dutiable goods not entered for home consumption. No such 
seal or lock can be broken without authority. If any ship enters 
an Australian port with any such lock or seal broken, contrary to 
law, the rnastei is deemed guilt\ of an offence and is liable to a 
penalty The vabditv of this law was tested in the case of Kingston 
V Oadd, (1!K»2) 27 V L R , 417 2.1 A L T , 152 , 7 A L R , 266. 

This was an action by Ihe ( 'oimnonwoalth Minister of Customs 
against the Master of the .s s Oreana to rt'cover jienal'ties for breach 
of the Act The facts allegcil and admitted weie, that on 15th 
November 1602 the shi]) left the port of Sydne\ for Melbourne having 
on board certain dutiable stores sealed and secured On the voyage 
between the above jiorts, when the ship was on the lugh seas, and 
at a distance of more than ten miles from land, the defendant as 
mastei, caused the doois hatchvacs, and openings of the holds 
and lockups, and lazarettes aforc'said to be o]M;ned and the seals 
scoiirinv the same to be broken 

Between the above port'' on her said vovage, and afterwards 
during tlic sliip s stav in the jiorl of Melbourne, the stores aforesaid 
weic b\' directum of tlie defendant as master, used bv the passengers 
and crew and foi the .''Orvice of the shiji The ship aiTived from 
Sydney at the port of .Melbourne on hei said vovage on oi about the 
ISth day ol Novembei l‘Hil haying the seals placed on the doom, 
hatchways and oiicmue^ by the ]>io])ei official of customs at the 
port of Sydnev' a-' lieieinbetoie stated, broken without the authority 
of an offieci of eustoius 

On helialf of the defendant it was contended that so much of 
the said section as jmrpnrts to impose the said penalty upon any 
ship eiitiTiiig aiiv ]iort with lu'i' seals broken— such .seals being broken 
more than ten mile.s fioiu land on the high seas — is v'oid and of no 
effect and ultta rues as afonvsaid 

The Full Court of Victoiia (Wiuliam.s, Holboyd and Hood, JJ.) 
affirmed the yalidity of the section and gave judgment for the 
Commonwealth The same (jiiestion was raised in the case of King- 
ston r P tSb 0 Xitrigaiion Co , which went to the Privy 

Council, (1903) App Cas , 471 Their Lordships approved of the 
decision of the Full Court of Victoria in Kingkon v Oadd ; holding 
that section 192 is not ultra vires of the Constitution in respect of 
seal being broken in tljp high seas outside the jurisdiction of the 
Commonwealth. 









liVoWim aid Deportation from tiie Oommonweatth. 

The question of the extoa-temtorisl operation of Federal laws 
ha connection with the expulsion and deportation of alien residents 
of the Commonwealth was considered by the High Court in the 
case of RtMelmes v. Brenen, (1906) 4 C L R., 396 It is an attribute 
of sovereignty that every State is entitled to decide what aliens shall 
or shall not become members of its community The right of a 
nation to expej or deport foreigners from the country is as unquali- 
fied and undemable as the right to exclude them from entering the 
country, whether they are aben friends or enemies This power 
has been delegated by the Imperial authority to the Commonwealth 
ParUament by virtue of the Constitution, section 51, which gave the 
ParUament full authority to legislate as a sovereign body on the 
subject of (in/er alia) " naturalization and aliens ” 

Under the Federal Pacific Islands Labourers Act 1901, section 
8 a Court of summary junsdiction, upon being satisfied that a 
Pacific Island labourer, found in the Commonwealth before Slst 
December 1906, and reasonably supposed not lo be employed under 
agreement, is not or has not betm so emjiloyed for a month past, 
may order his deportation from Australia Robtelmes, a Kanaka 
labourer who had lieen introiluced into Queensland under the special 
conditions of a pre-federation State Act was after the ^lassing of the 
Federal Act brought before a police magistrate, who declared 
himself satisfied, and ordered his deportation. 

The High Court held that the right to exjiel involved the right 
to do all things necessary to make the expulsion effective, among 
which was necessarily included the not of dejiortaLion, to the extent 
of the complete extrusion of the alien from the territorial borders 
of the State The extra-temtorial constraint necessarily conse- 
quent upon the act of expulsion was immaterial to the validity of 
the right of deportation Held further, that the right of expulsion 
was not Umited to ordering the deportation of the alien to the place 
whmce he came , the right was general and unlimited, and could 
be exercised by the deporting Srate in whatever manner and to' 
whatever place was necessary for effective deportation Boblelmes 

V. Brenen, (1906) 4 C.L.R., 395. 

« 

SimeDder of Fugitive Otiendeis. 

It is probable that the Federal Parliament has under sectioa 
81 ^xTT .) (external affaire) power to moke fhws under section 32 of 
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the Fngitive Offenders (Imperial) Act 1881 as to deri with l*e 
surrender of fugitive criminals between the Commonwealth and othw 
parts of the Bntish Dominions . Me Kdvey v. Meagher, (1906) 4 
C.L.R., at p. 278 

Arhitration Court Awards Operative on the High Seas. 

In the arbitration case of Meichanl Service Guild v The Com' 
monwmlth Steamahtp Oumers As/ionalion, (1913) 17 CL.R.. the 
High Court decided that the award of the Commonwealth Conciha- 
tion and Arbitration Court m a marine industrial dispute extending 
beyond the limit of anv one State could by virtue of covering clause 
\ . be made binding and effective on Australian ships trading between 
Australia and tbe South Seas see (1) “ British Ships.” 

Territorial Limits. 

The jurisdiction of the Federal Courts must, of course, be con- 
fined within the territorial limits ovei which the laws of the Com- 
nionw'ealth extend and it is conceded that, apart from the provisions 
of the covering clause V of the Constitution those law.s can have 
no operation beyond the thiee miles sea limit around the Common- 
wealth territorv Po O Connoe, J in the Merchants Service Guild 
of Austral a SKI v, ArcluMd Currie <£• Co Projmetary Ltd , (1908) 
5 C L R , at j) 744 


§ 14. “ NOTWITHSTANDING ANTTHING IN THE LAWS OF 
ANY STATE.” 

Where State Laws Prevail. 

By the force of the words m clause V “ all laws made by the 
Parhament " coupled w ith section 109 where powers are concurrently 
vested in the Commonwealth and in the States, such for instance, 
as patents, copyright, legal tender, weights and measure, etc . in 
case of eontiict or incomsistency between the two sets of laws the 
•Commonwealth law prevails over the State law, and the State law, 
to the extent of iiicoiisistencv , is invalid The combined mandate 
of this clause " all law made by the Parliament ” and section 109> 
V* relate to concurrent powcis onl3% that is competing powers on the 
Same level or the same plane. It cannot refer to powers contained 
in “ this Act ” which are exclusively invested in the Commonwealth 
or to powers which are exclusively reserved to the States by section 
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10?. It cannot refer to powers which are ex]jresBly or by neoesswy 
Implication either denied to the Commonwealth or denied to the 
States. 


STATE IMMUMITIES AFFIRMED. 

State Bonds. 

Bonds required to be given by the State of Illinois and City of 
Chicago on a •condition precedent to the issue of a liquor hcence 
were held by the Supreme Court of the United States to be exempt 
from the requirements of the Federal Stamp Tax Act ] 898 (30 Statute 
at Large 448, Chap., 448) either as laws issued by a State or Cit 5 f 
within the meaning of the exemption conferred by section 17 of 
that Act or by virtue of that section ; that it v as thereby intendefl 
to exempt the State and municipalities m respect of the exercise of 
strictly governmental functions . Per Fuulf.r, C J ‘‘ The general 
principle is that a.s the means and instrumentalities employed by 
the general government to carry into operation the powers granted 
to it are exempt from taxation by the States, so are those of the 
States exempt from taxation by the general government It rests 
on the law of 8elf-pre.servation, for any government whose means 
emirfoyed in conducting its strictly governmental functions arc 
subject to the control of another and distinct government exists 
at the mercy of the latter ’ : Ambrostm v United Stales, (19(»2) 
187 U.S , at p. 1 

State Railways. 

The Federal Parliament cannot pass a vahd law giving the 
Commonwealth Court of Conciliation and Arbitration jurisdiction 
to make industrial awards regulating the labour and employment 
conditions on State railways. Subject to the Constitution, section 
61 (xxxii ), the control and management of such instrumentalities 
are exclusively vested m the States : Federated Arrud(jamated 
Cfovernment Raiheay and Tramway Service Assocudion v New 
Sowlh Wales Railway Traffic Employees Association, (19061 4 
C.L.R., 489. 

Cttate Water Supply Board. 

The Board of Water Supply and Sewerage, Sydney, is in the* 
strictest sense a department of the State Gkivemment. The receipts 
go into the Consolidated Revenue and its disbursements are defrayed 
out of tlutt fond. It has been held, th»dfore, that this Board is 
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exempt from the jurisdiction of the Commonwealth Arbitration 
Court : Federated Engine- Drmers and Firemen’s Association of 
Australia V Broken Hill Proprietary Co Ltd , (1911) 12 C.L.B., 398. 

State Hnnicipal Instmmentahties. 

The Commonwealth Parliament cannot pass any law which 
will impede or interfere with State municipalities established by 
State law exercising the functions of local self-government. Those 
are functions which are i ested in such bodies to cbny on for the 
benefit of the comniiiniti' as opposed to private benefit If the 
Government, bv its ageiici , take control of such a matter as electric 
supply and uses it for the public benefit, it is a government function. 
The only test of what is a goiernnient function is, has the govern- 
ment taken upon it. self to do the thing for the benefit of the com- 
mumtv t In the .\inerican Couits niimicipalities. speaking gener- 
alh’. have lieen treated as eairung on their public services as 
instrumentalities of the State which gives them their corporate 
existence The case- of Merivether i Garrett, 102 US., 472 and 
United States r Raihoad Company 17 Wall , 322 have broadly 
laid down the principle that a municipal corporation is a portion 
of the governing jiower of the State and that any attempt to con- 
trol or interfere with its functions is an attempt to interfere and 
control the State itself 

Until the decision of the Supreme Court of United States in 
South Carolina v United Statc<<, 1')9 US 437, it had always been 
considered that {'ongiess had no constitutional authority to tax 
the funds of a State iuunici]>alit\ The whole basis of the doctrine 
that there is an inijilicd piohibition against the Commonw'ealth 
exereisiin; eontiol over an instrumentality of a State Government, 
or a Stale exercising eontiol o\er an instrumentality of the Common- 
wealth Goveriiiiient, is founded on an implication neccssarx' for the 
preservation of the riglit.s of Commonwealth and State wdthin the 
ambit of their lespeetne powers In that case however, a dis- 
tinction w'as drawn between nmnieipalities performing Government 
functions strictly so called and those engaging in municipal trading 
such as buymg and selling cf goods and the rendenng of services 
for valuable consideration in competition with private manufac-, 
fUrers, traders and contractors 

It W'as held that the exemption of State agencies and instru- 
mentalities from natioftal taxation is limited to those which are of » 
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gtliBtiiy governmental character, »rd does not extend to those em- 
^oyed by a State in carrying on an ordinary private business. In 
tiiat case the sale of intoxicating liquor was the business of which 
the Statfe in the exercise of its governing power had taken charge. 
It was held by the Supreme Court that the licence taxes charged by 
the Federal Government upon persons selling liquor were not 
invalidated by the fact that they were agents of the State, which 
had itself engaged in that business This decision was recognised 
in Murray V. Wilson DistUlery Go., (liKiO) 213 U.S.. 151 

The distmction drawn in South Caroltna v United States was 
applied in the Federated Engine- Drivers' and Firemen's Association 
V. Broken Hill Proprietary Ltd, (1911) 12 C L.R . 398, where 
it was held that the Sydney Board of Water Supply and Sewerage 
which was established by State law, for certain definite govern- 
mental functions was a body for a practical purpose identified 
with a State Government, that is the Crown, and that therefore it 
was not subject to jurisdiction of the Commonwealth Arbitration 
Court On the other hand the Melbourne City Council which 
claimed similar immunity w'as held to stand in a different position 
It was primarily constituted for the purposes of municijial govern- 
ment, and m respect of its functions of legislation and administra- 
tion may be said to be a subordinate local agent for the purjioaes of 
government. 

The corporation also engaged m the busmcss of geneiating elec- 
tricity as a power and light, and supplied it to the public in the 
ordmary course of trade and business for a profit For that 
reason the Melbourne City Council like the South Carolina State 
Dispensary was held liable to Federal law and was therefore 
bound to comply with the determination of the Commonwealth 
Arbitration Court as regards employment conditions, wages, and 
hours of labour “I express no opinion” said Gkiffith, C.J. 
“ upon the grave and difficult question of how far, if at all, the 
doctrines which have been laid down m the United States of America 
on tihis subject should be regarded as implicitly adopted by the 
Constitution of the Commonwealth. But as at present advised I 
see BO serious reason for doubting that, if a municipal corporation 
ehoqees to engage m vhat has lately been called * municipal trad- 
.ing,’ and join the ranks of employers in industries, it is liable to the 
same Federal laws as other employers engaged in the same indus- 
txim. This limitalxon is, indeed, I think, gfSierally accepted in the 
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United States : see South Garoltna v United States, U.S,, 437, 
and the decisions of the Supreme Court of New Yor^ and Pennsyl- 
vania cited in that case ” (1911) 12 C L R , at p ^^8. 

The question whether municipal bodies are from the 

interference of Federal authonty established under th® Constitution, 
section 51 (xxxv.) was re-argued before the High Cot^’^ muni- 
cipalities’ case heard in October 1918 The argument depended to 
some extent upon an mqniry into the true relationship *ii® muni- 
cipality to the central Government of the State, bPt to a greater 
extent upon the definition of the true limits of the general rule of 
immunity On this branch of the case the High Col*''^ reserved its 
judgment 

The remaining arguments which stand ad]ourn®<i ®*’® (1) 

from its very nature a municipal corporation exercis^i'g “ non-trad- 
ing ’’ functions cannot be party to an industrial disP'^fe , (2) that 
an association of assorted emplovees of niunicipal'ii®® cannot be 
engaged m an industry ” 

WAIVER OF STATE IMMUOTTIES' 

Commonwealth Taxation of State Salanes. 

In December 1915, the Victorian Parliament passed an Act, 
No 2809, declaring that taxation by the Commoiiwet^'ii'ii m common 
with other salaries earned w ithin the Coramonwealtb of the official 
salaries of officers of the State of Victoria residing iP iii® State, a-od 
the salanes of and reimbursements of expenses to responsible 
Ministers of the Crown, the President and Chairman Committees 
of the Legislative Council, the Speaker and ChairmaP of Committees 
of the Legislative Assembly and the members of pither House of 
Parharaent, who receive from the Consohdated RevP^^ii® salary 
or reimbursement of expenses, shall not be deemed to be an inter- 
ference with the exercise of any power of the StatP- Similar acts 
have been passed in New South Wales, Queensland. Tasmaiua and 
other States.' 

STATE POWERS AFFIRMED. 

Brewers’ Licences. 

Notwithstanding the provisions of the Constitution, sections 
86 and 90, giving the Federal Parliament exclusi*’^® control over 
duties of excise the State Parliaments may still PoUect brewers’ 
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liiKinoe fees. Such licence fees, are not duties of excise. Their 
imposition is within the police power of the States reserved to the 
States' bj' section 107 including the regulation and supervision of 
internal trade-. Peiermaxld r Bartley, (1903) 1 C.L.R , 497. 

Mra-State Shipping and Navigation. 

A vState has, bj- section 107, exclusive authority to pass laws 
regulating shipping and navigation in and ufion the rivers, ports, 
harbours and the territorial waters of a State, determining the 
rights and liabilities of those engaced in =nch callings or business. 
A Commonwealth law jiurporting to regulate such shipping and 
navigation was held to be invalid • (himere of the S S Kalibia v. 
WUaon, (1910) 11 C.L.R , GH9 

Sniiender of Fugitive Offenders. 

Pending Commonwealth icEislation the laws pas.sed bv the 
Australian Colonies prior to Federation under the powers conferred 
by the Fugitive Offenders flm}jerial) Act 1S81. section 32, defining 
surrender, offences and procedure for the rendition of fugitive 
offenders between the ‘\ustralian Colonies and other Britusli dominions 
remain in force by virtue of the Constitution, section lOH and the 
States are still “ British jxissessions ’’ within the meanmc and for 
the purposes of the Impeiial Act McKelvey v Meagher, (lOOfi) 4 
C.L.R., 278 

The Union LabeL 

The Commonwealth Trade Mark Act, Part ^TI authorizing 
the registration of and giving proprietary rights in a worker’s label, 
is in substance an attempt to regulate the internal trade and com- 
merce of the States. The power to legislate respecting such mtemal 
trade and commerce is by the Constitution, section 107, reserved 
to the States to the exclusion of the Commonwealth . Attorney- 
General of New South Wales v The Brewery Employees Union of 
Neso SoiUh Wales, (1908) 6 C.L.R , at p. 469. 

Stale Labour Conditions. 

The Commonw'ealth power of taxation cannot be used in an 
indirect' manner to interfere with or regulate the internal, industrial 
and domestic affairs of the States reserved to the States by section 
107 ; The King v. Barger and The Commonwealth v. Me Kay, 
(1908)-6 C.L.R., 43. 
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State Wages Boaids. 

The Commonwealth Court of Conciliation and Arbitration ha« 
no power to make an enforceable aw'arcl which is inconsistent with 
the determination of o State Wages Board empowered by State 
statute law under section 107 of the Constitution to fix a minimum 
rate of wages In cases of ineoiisistencv a determmation of a State 
wages board would prevail over an award bv the Federal tribunal.: 
Federated Saw Mill Atsariuhrm v James Moore atfd Others, (1909) 

8 C Tj R , 46r> Aastmlian Bool Trade Employees Federation r. 
Whyhrow and Others, (1910) 10 C L R , 260 

Common Wages Bale. 

The Commonwealtli Court of Conciliation and Arbitration has 
no power to make a common lule or rccrulation of industrial con- 
ditions binding peisons not parties to a dispute Such a rule opera- 
tive within a State can onh be made be State law under section 107 : 
The Kinyv The Cornmonuealth f^mut of Conciliation and Arbitra- 
tion, Er parte Mlii/hrou and Olheis, (1910) 11 Cl^R at p 1 , 
Australian Boo' Tiade Employees Federation v miybrou' and 
Otheis (1910) 11 CLR 311 

The Law of Personal Fropertjr. 

\ State Parliament can pass laws an t norwing a State Govem- 
men< to take posses>-i('n of and appro])nate to jmblic u«e the private 
propertv of persons lesident within its jurisdiction In other words 
it IS one of the resoned powers of the State under section 107 to 
expropriate private yiropcitv and nationalise such propertj^ for State 
purposes The Stale of N(u Sou'h Wales v Commonu'ealth. (1915) 
20 C L R 55 atbnning the validity of the ^\^leat Acquisition Act 
1914 

A State Paihament without actually expropriating personal 
property can pass a law directing it to be held to the order and 
subject to the dispositions and direction of a State Minister 
forbiddmg its sale oi lemoval from its location without the minis- 
terial consent therebj depriving it of its quaUty of negotiability : 
•Duncan v State of Queensland, ((1916) 22 CLR, 557) affirming 
the validity of the Queensland Meat Supply for Imperial Uses Act 
1916. 
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POWERS DENIED TO THE STATES. 
lEpWriminating Sti^ Wine Lioenoes. 

By the Wine Beer and Spirit Act of Western Australia a 
Hoence fee of £2 per year is charged for authority to sell wine, the 
product of fruit grown in Western Australia whilst a fee of £50 
per year is charged for the one licence that would authorize the sale 
of wine not the product of fruit grown in Western Australia The 
holder of a £2 licence having sold wine the product of fruit grown in 
Victoria was prosecuted for selling without a licence The magis- 
trate having dismissed the case an appeal was Viroughl into the 
High Court It was held that the State law requinng a greater fee 
to be paid for the sale of one Australian wine than another was 
contrary to the provisions of section 92 of the Constitution, and was, 
therefore, to the extent at lea.st of the difference between the fees 
so required to be paid, invalid Forv Jtobhms, (1998-9) 8 C L R . 1 15. 

Inter-state Trade, Travel and Intercourse. 

The States cannot in the pretended exercise of reserved police 
powers pass laws interfering with or in any way impairing the 
frredom of trade, traffic and intercourse between the States guaran- 
teed by the Constitution, section 92 Hence the Influx of Criminals 
Prevention Act 1903 (N S W ), section 3 making it a punishable 
offence for certain persons convicted of offences in another State 
to enter New South Wales before the lapse of three years after the 
termination of any imprisonment suffered by them in respect of 
such offences was held to be invalid being contrary to section 92 
of the Constitution The King v Smithers , Er parte Benson, 
(1913) 16 C L R., 99 

The absolute freedom of inter-state tratle, commerce, travel 
and transit is secured by the Constitution, section 92. and neither 
the Commonwealth nor the States can pass any laws impainng that 
freedom. Hence a law of the State of New South Wales making it 
an offence for certain convicted persons under certain conditions 
to enter that State was held to be ultra vires The King v. Smithers ; 
Ex parte Benson, (1912) 16 C.L.R., 99. 

The police power of the States, including the right to exclude^ 
persons whom they think undesirable inhabitants, has not been 
taken away under the Federal system, but it has been cut down to 
some extent both by the fact of onion as well ds under the operation 
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of fche Constitution, sections 92-117. It is limited to cases of aeoes- 
sity to make laws for the promotion of public safety, oide* and 
morals : Per Griffith C J. and Barton, J in The King v. SmUhere ; 
Ex parte Benson, (1912) ]6 C.L R_, 109 The States have no power 
to pass laws preventing the free passage of persons from one State 
into or through another State Trade, commerce and intercourse 
between the States is under section 92 absolutely free Intercourse 
includes the right of travel and transit Per Isaacs, J and Higgins, 
J., at pp 111-117 • 

Severability ol Invabd Farts of Laws. 

Where a Federal or a State Act contains clauses which go 
bej’ond the legislative powers of the Parliament which passed it, 
the question arises whether the invalidity of parts affeet the whole 
Act, or only so much of it as is outside the power The answer given 
by the High Court of .Australia, as bv the Supreme Court of the 
United States, is that if the invalid part or parts are plainly sever- 
able from the rest of the .Act the validity of the rest of the Act 
is not affected but if the invalid part is not plamlv separable 
the whole .Act is invalid Federated Amalgamated Oovernment 
Railway arid Tiamway Service Aisoeiation v New South Wales 
Rathvaij Traffic Emploi/ees Asioeiahon 4 C L R , at p .>46 , citing 
United States v Reese, (187.‘>) 92 US, 214. Trade Mark Cases, 
1(K)US S2 

Test of Severability. 

What then is the test of severabilitv, and how is it to be applied * 
These questions have been dealt with in a .senes of judgments, in 
which the American cases were discussed, and the te.st formulated 
is as follows — '■ Whether the Statute, with the invalid portions 
omitted, would be substantially a different law, as to the .subject 
matter dealt with bv what remains, from what it would be with 
the omitted portions forming part of it” {Per Griffith, CJ.) 
The Kiruf i> The Comrrum wealth Court of Conciliation and Arbitra- 
tion • El parte Whi/biow, 11 CLR at p 26 

In The Federated Amalgamated Oovernment Railway Employees 
Case, 4 CLR, 488, the question was whether an association of 
State Railway servants could be registered as an organization 
under the Commonwealth Conciliation and Arbitration Act 1904, 
or whether that Act sb far as it purported to affect State railways, 
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va« invalid. The only reference in the Act to State railways wa« 
in the definition of “ industrial dispute ” in section 4, which con- 
tained the words “ including dispute.^ in relation to employment 
upon State railways ” The High Court held that these words 
went beyond the power of the Parliament, because State railways 
were State instrumentalities, and beyond the control of the Federal 
Parliament except in relation to mter-state commerce and defence : 
Sections 51 (xxxn ) and 98 It was not suggested that the provision 
as to State railways was not severable from the rest of the Act, or 
that the Act as a whole was invalid. But the question of severability 
was raised in another way It was suggested, for the respondent 
association, that the provision as to State railways was in itself 
severable, and was (1) valid m its application to inter-state trade 
and commerce even if not valid as to trade and commerce as a 
whole, and was (2) valid as to conciliation, even if not valid as to 
compulsory arbitration But the Court held that, the a])])lication 
of the Act by section 4 to State railways generallv being bad m 
part and unseverable, the section must fail as a whole 

In The King v. Barger, 6 C.L R., 41. one ground on which the 
majority of the High Court held the Excise Act ]90() to be invalid 
was that it provided four conditions of exemjition from the tax, 
of which three were held to be bad as discriminating between States 
or parts of States contrarj- to the Constitution, .section 99 The 
Chief Justice, Sir Samuel Griffith, delivering the judgment of 
himself, Mr. Justice Barton and Mr Justice O'Connor, said - 

“ It was suggested that any condition which is obnoxious to 
the prohibition against dnscriramation may be rejected and the 
oth^s enforced But this would be to make the incidence of the 
tax dejiend upon conditions different from those pre.scribed by 
Parliament — ' to make a new law, not to enforce the old one.’ ” • 

Per Griffith, C.J , 6 C L R., at pp 80, 81 

/ 

In The King v The Commonwealth Court of Conciliatton and 
ArbUration ; Ex parte Whybrow, 11 C L R , 1, the validity of the 
Commonwealth Conciliation and Arbitration Act 1904 was assailed 
on the ground (amongst others) that the provisions of paragraphs 
(/) and (g) of section 38, which purported to empower the Court to 
declare the terms of an award to be a common rule of the industry, 
were invalid as giving the Court legislative, not arbitral, power, 
and were so interwoven with the whole scheme of the Act as to be 
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inseverable from it. The Court (per GBimrH, C.J., BajKTOH', 
0 CoNNOE and Isaacs, JJ ) without pronouncing on the vaKdity 
of the common rule, decided unanimously that it was severable from 
the rest of the Act. 

In Owners of the “ Kahhia ” v Wilacm, (1910) 11 C.L.R., 697. 
the High Court held that the invalid portions of the Seamen’s 
Compensation Act 1909 were so mtimatel}’ bound up with the valid 
as to be inseverable, and that the whole must therefore fail. 

I 

§ 15. “ ON ALL BRITISH SHIPS.” 

Meaning of Term. 

The term “ British ships ’ is iisetl m what CocKBUrn, C J , in 
Union Hank of London v LerutnJon, .3 C P D , 234, at p 247, called 
‘‘ the larger sense of the term,” becau.se a.s Brett, L J , 3 C.P.D , 
243, at p 249, obscr\e(l of the shiji there in que.stion, “ she belonged 
solely to British owner.s " ' British ship ’’ means either a public 
ship, or a private .slu]) belonging to Biitish siibject.s, mcludmg in 
that term a Bntisli corpoiation (See B r Arnnad, 0 Q B , 806 ; 
Chartered Mercantile Bank of India v Netherlands India Steam 
Navigation Co . 10 Q B D .■)21 at pp ."iSo-b , B r Bjornsen, 10 
Cox C C , 74 , 34 L J M C , IHO , B v Allen. 10 Cox C C., 405. 
The breadth of the expiession " all British ships ” is showm by the 
exception of ' The Queen s ships of \iar ' Pei Isaacs, J. in The 
MercJuint Service Guild of Australasia v The Commonwealth Steam- 
ship Owners Association, (1913) 10 C L R , at p 693 

Acts done on the High Seas. 

By the Commonwealth Customs Act 1901, section 127 ships’ 
stores are onl\ to bo used (except sa prescribed) for passengers 
and crew and for the ship s service after her dejiarture from her last 
port of departure in the Commonwealth, and a penalty is attached 
to breach of the section By section 192 goods sealed by a customs 
officer are not to be opened without authority, and if a ship enters 
a port with such seal broken the master is liable to a penalty. 
Where such seals are broken between the arnval of a vessel in one 
Australian port and her arrival m another, both penalties are in- 
curred whether or not they were broken m territorial waters or on 
•the High Seas. Section 192 is not ultra i»res the Commonwealth 
in respect of seals bemg broken on the High Seas and outside its 
jurisdiction ; Kingston v. Qadd, (1902) 27 V.L.R., 417 ; P. <fe 0. 

Navigation G& v. Kingston, (1903) App. C)as., 471. , 





AACtntton Awards. 

Federal legislation under the Constitution, section 61 (xxxv.), 
authorizes the President of the Conciliation and Arbitration Court 
to make an award for the settlement of industrial disputes extending 
beyond the limits of any one State. In the arbitration case of 
The Merchant Service Oatld of Auatralaam v The Commonwealth 
Steamship Owners' Association and Others, (1913) 16 C.L.R., 664, 
the claimant Umon sought an award for increased wages on board 
the steamers, Fotna and Wongandla whilst on voyages engaged m 
trading between Australia and the South Seas The President 
stated a case for the opinion of the High Court asking the following 
questions . — 

(1) On the facts stated, is the dispute a dispute evtetidin^ beyond the 
hmits of any one State wathin the meaning of the Act and Constitution ’ 

(2) Assuming question 1 to be answered in the affirmative, and if the 
Court should see fit to impose duties to be observed on bourr} tj,,, said ships 
when outside Australia, are the conditions enforceable by penslty (whether 
by vnrtUH of section .i of the Commonwealth of -\ustralia Constitution Act 
or otherwise) ’ 

(3) Assuming the first question to lie answered m the offinnative, and if 
the Court cannot procure an amicable agreement under sect ion has the 
Oiurt power by award compulsorily to fix the hours and conditions to be 
incorporated (or deemed to be incorporated) in Bgreoments of oervice made 
by the respondents with members of the claimant organizatioi, v 

The mam point was whether tJie President could by virtue of 
the Constitution covering danse V and section 51 (xxxv.) make 
an award binding the owners of the steamers to ob.'terve industrial 
conditions laid down by him between them and their employees 
when their ships were outside the temtona) waters of the Common- 
wealth and upon the High Seas There was also the mixed question 
of law and fact mvolved, viz .— Whether those ships were within 
covering clause V * Were they ships whose first port of clearance 
and last port of call was within the Commonwealth ? The High 
Court {per Barton, Actmg C J and Isaacs, Hiooins, Duffy, Rich 
and Powers, JJ., Griffith, C J being absent from the Common- 
wealth) held in effect, as to the first question, that a dispute does not 
cease to be a dispute extending bei'ond the limits of any one State 
merely because the operations m respect of which it takes place are 
carried on apparently outside the junsdiction. The majonty of 
the Courljihiplined to answer the question put by the President 
for direction iiijlj|jaw as to whether penalties may be imposed for 
breach of t^ms erf an industrial award applying to operations 
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beyond territorial limits but it was held that the Arbitratkm (3oort 
has power to require that any terms and condithms which it decidas 
should be in operation between the parties shall be incorporated 
in a written agreement between them : The Merchants Service Guild 
of Australasia v. The Commonwealth Steamship Owners' Association, 
(1913) 16 C.L R., 664. 

§16. “FIRST PORT OF CLEARANCE AND, PORT OP 
DESTINATION.” 

Extra-territorial Operation of Law. 

In the case of The Merchant Semce Guild of Australasia v. 
Archibald Curne d- Co (190S) ."i C L R , 737, a plamt was lodged 
in the Commonwealth Court of Concihation and Arbitration claim- 
ing an award, as against the resyiondents with respect to the wages, 
hours and conditions of labout of officers m their employment. 
The ’respondents were Archibald Cumc & Co , individuals residing 
in Melbourne, and Arrhiball Currie and Co Propnetarj' Limited, 
a joint stock company registered m Victoria The ships in question 
were registered in Victoria, and were engaged in trade between 
Calcutta and the neighbouring ports of Australia, sometimes 
going to South Africa Thev carried cargo and passengers to and 
from Asia, Australia and South Africa The ships’ articles were 
ahvays signed in Calcutta not in Australia The officers were all 
domiciled in Australia and were alwavs engaged in Australia, and 
although not entitled to be discharged at Australian ports, they were 
usually allowed to lea\c such ports if they wish, with the consent 
of the master The ships often make short trips from Calcutta to 
other Indian ports, but do no inter-.state trade in Australia The 
claimants claimed that under these circumstances the Common- 
wealth Court had juri.sdietion to make an award which will govern 
the wages, hours and conditions of labour of the officers on those 
ships engaged in that trade The High Court held that the Court 
had no jurisdiction to settle the dispute Ships engaged in such a 
• trade are not ships ’ whose first port of clearance and whose port 
of destination are in the Commonwealth ” within the meaning of 
clause V of the Commonwealth of Australia Constitution Act. 

The Chief Justice (Sir Samuel Geiffith) .said - ‘‘The terms 
‘ first port of clearance ’ and ‘ port of destination ’ are terms well 
known in shipping law* Every ship, before starting on a voyage, 







must obtain a olearanoe. The first port of olearanoe is the port 
irlMxe she gets her clearance on beginning a voyage. The port of 
destination obviously means the end of that voyage. So that 
the Act applies only to cases where the beginning and the end of 
a voyage are both in the Commonwealth Under these circum- 
stances, it seems to me impossible to say that these ships, while 
engaged in the trade I have descnbetl, are ships ‘ whose first port 
of clearance and whose port of destmatjon arein the Commonwealth.’ 
The most favourable view that can be taken m favour of the claim- 
ants is to assume that their port of departure or first port of clear- 
ance is an Australian port, which is extremely doubtful Regarding 
the case from that point of view, it is impossible to say that the 
port of destination is also in the Commonwealth The question, 
therefore, must, m ray opinion, be answered in the negative ” . 
a C.L.R., at p 743. 

Mr. Justice O'Conkor said “ The ‘ first port of clearance ’ 
and ‘ port of destination ’ are clearly intended to describe the 
beginning and the end of one continuous voyage There is no 
difficulty about the expression ' first jiort of clearance ' The Mer- 
chant Shipping Acts, all Customs Acts, and manv Port .Acts, 
require compliance with various requirements before a ship is yjcr- 
mitted to go to sea. The certificate of the oflicer authorized by 
law to determine that the requirements have been complietl with, 
is known as the ' clearance certificate ’ or the ‘ clearance.’ The 
first port of clearance would, therefore, onlinarilv lie the port from 
which the voyage begins The expression ’ jiort of destination,’ 
which describes the other terminal point is not so free from ambiguity. 
It might be said, although Mr Knox tlid not raise the contention, 
that the voyage intended to be described was merely from jKirt to 
port within the Commonwealth But that mteryiretation is not 
consistent with the whole provision There can be only one ‘ first 
pOTt of clearance ’ on each voyage, and in the case of a ship makmg 
an inter-state voyage round Australia, if the words ‘ jxirt of destina- 
tion ’ were reatl as meaning the first port of call the section would • 
apply only between the commencement of the voyage and that port, 
for the rest of the voyage it would have no operation The only 
interpretation which will give any effective operation to the secti^i^ 
is to take the port of destination as meaning port of ‘ final destina- 
faoa ’ or last port of the voyage. The words of section V. would 
be taken to describe a round voyag0 beginning and ending 




OF COMMONWEALTH LAWS. 


km 




'within the Common'wealth. That is the class of voyage 'to which, 
in my opinion, the section was intended to apply.” 6 C.L.R,, at 
p. 745. » 

In the case of The Merchants Sennce Guild of Australasia v. 
Commonwealth Steamship Owners Association, (L913) 16 C L R., 664, 
consideration was given to the meaning of the expression “ first 
port of clearance ’ and ” port of destination ' It 'was held by 
Isaacs and Higgins, JJ and to some extent bj Gavan Duffy and 
Rich JJ that ” port of clearance ” indicated the beginning of the 
actual voyage and “ poit of destination ” the end of the actual 
voyage , such voyage being one which is particularly mtended 
at the beginning of the voyage ami that the ships papers are not 
conclusive of w hat the voyage is Barton, A C J ruled that “ port 
of destination is the port from which the ship is bound as stated 
in her entry outwards shipping bill and manifest 

The tUiimants ucic masters and ofliceis of ships belonging to 
the respondent one of uhich Fiona traded between Sydney and 
Fiji, from Fij 1 to \uckland, Auckland to Fiji and Fiji back to Sydney , 
another ship the H onqanAla =ailed fiom some port in Austraha to 
Ocean Island oi some otliei island of the Pacific and from Ocean 
Island back to S\clnc\ for orders The disjnite aiose between the 
claimants’ organisation of shipowners as to the rates of pay 
and conditions of eiuploimeiit on these outward and homeward 
voy ages 

The President stated a. case for the opinion of the High Court 

(1) Is theie a disjiute extending beyond the limits of any one State % 

(2) If \es can the Couit impose duties to be observed on board the 
said ships outside Australia and are such duties enforceable by 
penalty whetlier by’ Mrtue of clause V of the' Constitution or other- 
wise ^ 

For the claimant it was argued that clause V enabled the Court 
•to make an award applicable to British ships coming within the 
meaning of that clause even when they were on high seas outside 
the territorial w aters , that it was intended to cover more than 
AJm coasting trade and included round voyages beginnuig and ending 
in Australia For the respondent it w-as argued that the expres- 
sions ” first jKirt of clearance ” and *' port of destination ” 'wer© 
intended to mean a dirrot trip from one Australian port to anotiter. 
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Mr. Justice Baston, A.C.J. sedd that section 51 (xxxT.) o£ the 
Constitution gave power to the Federal Parliament to make rules 
of conduct to be observed within the territorial jurisdiction of the 
Commonwealth. As industrial disputes were disputes as to con- 
ditions of industrial employment ; that employment must be within 
the territorial jurisdiction of the Commonwealth. A breach of any 
conditions of the award occuring outside the jurisdiction was not 
justiciable by .Commonwealth law and no law commanding such 
conditions would be effective “ As regards clause V.,” continued 
His Honor, “ it is clear that this provision is not an additional power 
of legislation , it does not authorize the Parliament to make any 
law which it could not make under the powers granted in the Con- 
stitution It merely extends the operation of those laws when 
validly made, or of such of them as can be applied If they satisfy 
the conditions of validity and applicabihty they are in force, not 
only wthin the territorial limits of the Commonuealth, but on 
British ships whose first fwrt of clearance and port of destination 
are in the Commonwealth The words clearly apply to what are 
known as coasting voyages " 16 C L R , at p (>79 

Mr Justice Isaacs considered that the case depends on the 
whole claim being one inseparable claim, to lie settled as a whole, 
however the Arbitration C'ourt might award with resjioct to the 
various parts of it And, if so regarded the (]ue.sti()n was this. 
Is a combined claim for improved industrial conditions applying 
not merely to Australian limits of (unsdiction but to tlicm and extra- 
territorial areas, a claim which comes within an ' industrial dispute 
extending beyond the limits of any one State, ' as understood in the 
Constitution and the Act ’ The case, he said, has been argued, 
following the questions as raising the distinct issues as to how the 
matter stands (1) on sub-section xxxv of section .'ll of the Constitu- 
tiiMi, apart from covering clause V , and (2) on covering clause V. 
When the Commonwealth Conciliation and Arbitration Act itself is 
lolled at, there are several indications that, unless aided by some 
general statutory provision such as covering clause V ; it would be^ 
understood to be confined. In His Honor's opinion whatever 
power the Commonwealth possesses to declare by award of the 
Ariiitration Court rights as between ship owners and their employq^ 
on the high seas must rest upon covering clause V. and its effect 
Upon sub-section xxxv. of section 51 : 16 C.L.R., at p. 692. “ The 
Vi^ragea intended by covering clause V.” bt^said, “ were not limited 
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disiHite by imposing obligations with respect to duties to be per- 
formed on British ships engaged in voyages coming within the terms 
of that section. A dispute is not necessarily less a dispute extend- 
ing beyond the limits of any one State merely because some of the 
operations in respect of which the dispute exists are performed 
extra-territoriaily, inasmuch as some such operations must be within 
the ambit of covering clause V. whatever the meaning of that clause 
may be ” 

The Seamen's Compensation Act 1911 was held by the High 
Court to be a valid exercise of the legislative powers of the Common- 
wealth Parhament within sections 51 (i ) and 98 relating to inter- 
state commerce and shippmg and navigation The Anslralian 
Steamships Ltd. v Malcolm, (1915) 19 C L R , 298 In that case 
William Malcolm second mate of the steamer Biiru'oh owned by 
the Australian Steamships Co was drow'ned at sea on 7th May 
1913 as the result of an accident arising out of his employment 
His widow brought an action against the Company to recover 
compensation and .she obtained pidgment m the District Court 
Sydney for the sum of £500 The shipowners appealed to the 
High ('ourt The Seamen's Compensation Aet 1911 was jirononnced 
to be valid and it followed that under covering clause V of the 
Constitution, that law was m force on board the British ship Burwah 
sailing on the High Seas, at the time when the accident occurred 
EIxplaimng this pnnciple the Chief Justice Sir Samuel Griffith 
said . — “ The first observation which I have to make is that the 
ambit of the legislative authority of the Parliament m exercising 
this power as well as all others is restricted to the territorial limits 
of the Commonwealth Any extra-territorial effect is to be sought 
in section V of the Constitution Act under which law's made by the 
Parliament of the Commonwealth (i e , of course valid laws), are 
to be ill force on certain British ships The test to be applied in 
determining the validity of the Act is, therefore, whether regarded 
as an act relating to intra-territonal matters it is within the ambit 
of power. The circumstance that many of the operations of inter- 
state and foreign commerce are carried on beyond the territorial' 
jurisdiction of the Commonwealth is irrelevant ” • 19 C L.R., at 
p. 304. 

Definitions. 

.6. “ The Commonwealth ” ” shall mean the Com- 
monwealth of Australia as ^tablished under this Act. 
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“ The States ” shall mean such of the colonies of 
New South Wales, New Zealand, Queensland, Tas- 
mania, Victoria, Western Australia, and South Aus- 
tralia, including the northern territory ol South 
Australia, as for the time being are parts of the Com- 
monwealth, and such colonies or territories as may be 
admitted into or established by the Commonwealth as 
States ; and each of such parts of the Cornmonwealth 
shall be called a State.” 

“ Original States” shall mean such States as are 
parts of the Commonwealth at its establishment. 

5! 17. “ THE COMMONWEALTH.” 

Primary Heamng of “ Commonwealth.” 

The primii?\ nicanuig and inoM comprehensive signification of 
the term ' Commonwealth ’ i^ to be found in the preamble and 
first SIX coveniii; clauses of the Act, in which it is distmctly used to 
indicate tlie Federal union of the .\nstralian people and the Australian 
Colonies into one mdissoluhle political partnership under the Crown. 
The statntorx' definition is gnen m clause 0 which declares that 
“ the (Vimnionwealth shall mean the Commonwealth of Australia 
as established under this Act Bj' the same clause, the former 
Colonies of New South Wales Queensland. Tasmania, Victoria, 
Western Australia and South Australia are declared to be “ parts 
of the Commonwealth " undei the name of ' States " 

The Conmionw'ealth formed b\' the union of the Australian 
jieople and Colonics, was established by clause 3 of the Imperial 
Act It came into existence independently of the Constitution 
detailed in clause In other words, the newly orgamzed political 
society IS clearly distinguishable from the new system of govern- 
ment The Commonwealth, as a political entity and political 
« partnership, is outside of and supreme over the Constitution It 
is outside of and supreme over the government provided by the 
Constitution 

^Heoondaiy Meanms of ” Commonwealth.” 

So much for the wider and more natural signification of the 
term “ Commonwealth,” as it is manifestly defined by the firat six 
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<qOT«(i^g daTises <d the Imperial Act. In several flections dE the 
CoaUFtitntion, however, the term “ Commonwealth ” is inartistioally 
used to denote the Central or Federal Government, as contrasted 
with the Governments of the States, i.e., “ The legislative power of 
the Commonwealth,” section 1 , “ the execntive power of the 
Commonwealth," section 61 ; “ the judicial power of the Common- 
wealth,” section 71. These expressions refer to the legislative, 
executive and judicial powers granted by the Constitution to the 
various organs of the central or Federal Government In the 
American Constitution the term " I'nitecl States " is sometimes 
used to describe the Union, and sometimes to denote the central 
or Federal Government of the Umon These are instances of the 
secondary use and significance of corresiionding terms in both 
Constitutions. The seconder}' use and meaning of " Common- 
wealth ” must be distinguished from its jiriinary anil proper mean- 
ing, as defined in the constructiie clauses of the Imperial Act 
Pomeroy's ConsHhUtorutl Imu\ p 68 Quick- and Garran s Anno- 
tated Gonsttlutton, p. 368 

The attributes and characteristics of the muon, which may be 
gathered from the preamble and covering clauses, can be thus 
snmmanzed — It is a quasi national State comyiosed of a related 
people, of ethnic unity, occupying a fixed territory of gcograjihical 
unity bound together by a common Constitution, and organr/.ed by 
that Constitution under a dual system of provincial and central 
government, consisting of two sets of legislative, executive, and 
judicial departments, each set bemg ojierative within its own assigned 
sphere, and each set being subject to the common Constitution 
Quick and Garran s Annotated Gonstitulion, p 368 

The Essence of Federation. 

The essence of a federation is, that it is a community welded 
together and subject to a dual system of government Not only 
are the people of the pre-existing communities, provinces, or colonies 
united, but those communities, provinces or colonies, considered as 
corporate political units, are also united into one larger aggregate 
or whole, under one common Constitution, to which they owe allegi- 
ance, and which regulates their rights and duties Of the dual 
system of government referred to, one part consists of the former 
separate colonial or provincial governments, to the extent to which 
tiiey have not been altered by the new constitutional instrument, 
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whilst the other part consists of the new group of goveaitai^tal 
agencies created by the same document. Thus the legishstiv© 
executive, and judicial authorities of the former provinces or colonies 
continue in the exercise of the residue of powers and functions 
left to them undisturbed by the new regime, and a fresh set of 
governing instrumentalities, in the shape of a federal legislature, 
a federal executive, and federal judiciarj' appear on the scene, 
charged with the exercise of powers and functions of a general or 
national character, having jurisdiction for liniited and assigned 
purposes over the whole of the people in the united community ; 
Quick aitd Oroomi. The Judicial Power of the Commonwealih, p. 2. 

The Scheme of Federal Umon. 

“ The scheme of the Australian Constitution " said the Chief 
Justice in a memorable judgment, " like that of the Constitution 
of the United States i.s to confer certain definite and specified 
powers upon the Commonwealth, and to lea\e the residue of power 
m the hands of the States Thus is expicssed in our CJonstitution 
by the language of sections 51 and 52, uhich confer the Federal 
power, and section 107, which provides that Every power of a 
Parliament of a Coloin which has liecome or becomes a State, shall, 
unless it is b\ this Con.stitution exelusiveh ^ested in the Parlia- 
ment of the Commonwealth or withdrawn from the Parliament of 
the State, eontiiuie as at the estahlishmciit of the Commonwealth.’ 
In the Ameiieau Constitution it is expressed in the words of the 
tenth amendment — The jKiwers not delegated to the United 
States by the Constitution, nor prohibited to it by the States, are 
reserved to the States lespeetneh , or to the people In our judg- 
ment the schemes of these two Constitutions are, in this respect, 
identical In neither case is any new' power conferred upon the 
States nor is there an\ exclusive distribution of powers, except as 
to a limited class of ca.ses It was suggested in argument that a 
distinction is to be found in the fact that in the United States the 
ultimate source of power is the people i e , the collective people of 
the I'nited States in the one case, and the people in the several 
States in the other, while in Australia the ultimate source is, in 
each case, the Crown or the Parliament of the United Kingdom. 
We are quite unable to sec the relevancy of this distinction. It is 
"a matter of common knowledge that the framers of the Australian 
Constitution were familiar with the two great examples of 
Ei^gJiah speaking federations, and deliberately adopted, with t^^ead 
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to tlie distribution of powers, the model of the United States, in 
pr^erence to that of the Canadian Dominion. They used language 
not verfjally identical, but synonymous, for the purpose of defining 
toat distribution. And the respective powers of the Commonwealth 
and the States having been defined and distributed by the ultimate 
sovereign jiower, it appears to be quite irrelevant to the question 
of interpretation whether that sovereign power is one or several, 
or whether it is the collective people or a personal monarch or a 
constitutional parliament The scheme of the Canadian Constitu- 
tion, which was rejected by the framers of this Constitution, is 
essentially different An attempt was made m the British North 
America Act, by which the powers of the Dominion and the Provinces 
are conferred, to enumerate all possible subjects of legislation and 
to distribute them between the Dominion and the Provinces, giving 
the power in each case to the one authority to the exclusion of the 
other. It follows that every power of legislation must reside in 
one authority or the other, and if it cannot be exercised by the 
authority on whom it is conferred in exjiress terms, it cannot be 
exercised at all ” Per the Chief Justice (Sir Samuel Ghiffith). 
in Deahn v Webb and Lyne v Webb (1!K)4) 1 C.L K , at p 605 

§ 18. INCLUDING THE NORTHERN TEBBITORT OF SOUTH 

AUSTRALIA.” 

Th« Northern Territory. 

The Northern Territory ceased to be a jiart of the State of 
South Australia on the 1st January 1911, having lieen surrendered 
by the State and accepted by the Commonwealth by \'irtue of an 
agreement dated the 7th December 1907, which the Parliament of 
South Australia ratified by the Northern Territoiy Surrender Act 
1907, and the Federal Parliament ratified by the Northern Territory 
Aooeptance Act 1910 

Repeal of Federal Council Act— 48 & 49 Vict. c 00 

7. The Federal Counfjii of Australasia Act, 1885, 
is hereby repealed, but so as not to afifect any laws 
paussed by the Federal Council of Australasia and in 
force at the establishment of the Commonwealth. 

Any such law may be repealed as to any State 
b^ the Parliament of the Commonwealth, or as to any 
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State by the Parliament of the Commonwealth, or as 
to any colony not being a State by the Parliament 
thereof. 

The Service and Execution of Process Act 1901, No, 11 of 
1901, section 2, repeals the following Acts passed by the Federal 
Council of Australasia —The Australasian Civil Process Act 1886; 
The Australasian .ludgmeiits Act ISS6 The Australasian Testa- 
mentary Pioccss Act 1897 

The Defence Act 1903, No 2ft of 1903, section 6 declares that 
the Federal Garrison Act 1893, passed bv the Federal Council of 
Australasia, shall cease to apph to the naval and military forces of 
the Commonwealth, oi to any member thereof 


ApplicHtKin of ( oiontal nciniulttrips Art — jS i, 59 A jet c 34 

8. After the passing of this Act the Colonial 
Boundaries Act, 1895, shall not apply to any colony 
which becomes a State of the Commonwealth ; but 
the Commonwealth shall be taken to be a self-governing 
colony for the purposes of that Act. 


Constitutiou 

9. The Constitution of the Commonwealth shall 
be as follows : — 

THE CONSTITUTION. 

The Constitution is divided as follows : — 

Chapter I.— The Parliament : 

Part I . — G eneral : 

Part IT. — The Senate : 

Part III.— The House of Representa- 
tives : 

Part IV. — Both Houses of the Parlia- 
ment : 

Part V.— Powers of the Parliament : 
Chapter II.— The Executive Government ; 
Chapter JII. — The Judicature; 
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Oiapter IV. — Finonoe and Trade ; 

Chapter V. — ^The States: 

Chapter VI. — New States : 

Chapter VII. — ^Miscellaneous : 

Chapter VIII. — Alteration of the Constitution. 

The Schedule. 

CHAPTER I.— THE PARLIAMENT. 

Part I. — General. 

I.egislativj* power 

1. The legislative power of the Commonwealth 
shall be vested in a Federal Parliament, which shall 
consist of the Queen, a Senate, and a House of Repre- 
sentatives, and which is hereinafter called “ The 
Parliament,” or “ The Parliament of the Common- 
wealth.” 

§ 19. “ LEGISLATIVE POWER.” 

Plenary not Delegated Powers. 

When plenary powers of legislation exist as to partieular sub- 
jects, whether in an Imperial or in a Provincial Legislature, they 
may be well exercised, either absolutely or conditionally . and in 
the latter ease leaving to the diseretion of some external authority 
the time and manner of carrying its legislation into effect as also 
the area over which it is to extend Reg r Burah, (1S78) 3 App. 
Gas., 889, P G The Indian Ijegislature having authority to pass 
certain laws had provided that special laws, which had the effect 
of excluding the jurisdiction of the High Court of India, should 
apply to certain districts specified, and “ to certain other districts ” 
if and when the Lieutenant Governor by notification in the Calcutta 
QaziUe should declare that it should so apply. The question was 
whether it was within the legislative power of the Indian Council 
to pass such a law The Privy Council (Per Lord Selborne) said : 
— “ Legislation, conditional on the use of particular powers, or on 
the exercise of a limited discretion, entrusted by the Legislature 
to persons in whom it places confidence, is no uncommon thing ; 
and, in many circumstances it may be highly oonv^ent. The 
HtitiBh Statute Book abounds with examplesrof it ; and it cannot 
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be sujqxMed that the Imperial Parliament did not, when conetiitiit' 
ing the Indian Legislature, contemplate this kind of conditional 
legislation as withm the scope of the legislative powers which it 
from time to time conferred ” (1878) 3 App. Cas., 889. 

The Provincial Legislature of Ontario (Canada), in dealing with 
the liquor traffic, created a new body called the Board of Licence 
Commissioners, and empowered them to pass resolutions defining 
the conditions of tavern licences, and to impose penalties for the 
infraction of such conditions The Commissioners passed a by-law 
providmg inter aha that licensed persons should not allow any 
billiard table to be used during the time prohibited by the Act or 
the by-law for the sale of liquoi They affixed a money penalty, 
m default distress, and in default of sufficient distress imprisonment 
with or without hard labour Hodge was convicted for breach of 
the provision, and was fined, and was ultimately sent to gaol to be 
kept there foi 1 .1 dav s unless the fine was sooner paid He appealed 
to the Privy Council It was argued, first, that the Ontario Legis- 
lature itself had no |K)wer to legislate as the Commissioners had 
resolved but it wa-s held that the Legislature had such power if it 
had itself exercised it Then it was contended that the prmciple 
of delegatus non delegnn potest applied, and the power could not be 
delegated Then LorcLliqis, following Keg v Burak, rejected the 
suggestion that a Colonial Legislature is a delegate of the Imperial 
Parliament, and held that within the limits assigned by the Canadian 
Constitution it had powers of legislation as plenary and ample “ as 
the Inijn'rial Parliament in the plentitiide of its power possessed 
or could bestow ' Their Lordships said Within these hmits of 
subjects and area the local la>gislature is supreme, and has the same 
authoritv as the Tm])crial Parliament, or the Parliament of the 
Dominion of t'anada would have had under like circumstances to 
confide to a municijial institution or bodv' of its ow-ii creation, 
authoritv to make In-laws or resolutions as to subjects specified in 
the enactnient and with the object of carrying the enactment mto 
operation " Hoflg( r The Queen, (1884) 9 App Cas , at p. 132. 

A Colonial Legislature is not a delegate of the Imperial Parlia- 
ment. It IS restricted in the area of its powers, but within that 
.area it is plenary Therefore the Customs Regulation Act of 1879, 
section 133. of New South Wale.s, is within the plenary powers of 
legislation confeired upon the Legislature of that Colony by tbe 
Constitution Act (schedule to 18 & 19 Viet. c. 54). iWthiir, 
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GbTenunctnt, in keeping a watchful eye upon the interests of the 
{Jemmonwealth euid its oommeroe, to act in the public interest on 
some sudden emergency which it would have been impossible for 
any Legislature, no matter how great the extent of its prescience, 
to foresee. lender these circumstances, without referring to the 
authonties which undoubtedly bear out and support, as my learned 
brother the Chief Justice has pointed out, the common use of this 
po\rer of conditional legislation and the sound principle upon which 
it rests, I content myself with saying that by the Constitution, if 
its words are to be read in the sense in which they have always been 
understood, the power to authorize such a proclamation by the 
Governor- General in Council is clearly conferred in the Common- 
wealth.” 

Mr Justice Hiooins said - “ According to my view there is 
not here in fact any delegation of the law-making power . and, 
besides, as I understand the cases of Reij v Burah, and the other 
cases following it before the l*rivy Council, that pnncijile is not 
applicable to the case of the numerous subordinate Parliaments 
created by the British Parliament, wlietliei the\ have power in 
themselves to alter their own Constitutions or not Analogies arc 
dangerous , but if I may, for the present purpose venture on one, 
I should .say that within the ambit of the subjec-ts committed to it, 
the Federal Parliament, and that within tlie ambit of the subjects 
committed to them the State Parliaments, are like general agents, 
not like special agent.s . and that the Fedeial Parliament has, 
within its ambit, full power to frame its laws in any fashion, using 
any agent, any agenev. anv machinery that in its wisdom it thinks 
fit, for the peace, order, and good government of Australia ” • 
Baxter r Ah Way, (191)0) 8 C L.R , 646 

War Powns by Regulation. 

The War Precautions Act 1914-15, provides that the Governor 
General may make regulations for securing the public safety and 
the defence of the Commonwealth, . and for conferring 

nutb powers and imposing such duties as he thinks fit, with refer- 
ence thereto, upon the Naval Board and the Military Board, and 
the members of the Naval and military forces of the Common wo^t^ 
and oth^ persons. Under these statutory powers, a regulation 
was passed as follows : — “ Where the Minister has reason to believe 
thft any naturalized person is disaSocted or disloyal, he may. by 
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wanant under his hand order him to be detained in military coe* 
tody in such place as he thinks fit during the continutMioe of tikC 
present state of war ” 

' The War Precautions Act lfll4-15 was passed under the power 
conferred bj' the Constitution, section 51 (vi ) to make laws with 
respect to naval and military defence The primary purpose of 
the Act was to make regulations for the safety of the Commonwealth 
during a state of W’ar. The Act evidently authoriaed the delega- 
tion of legislative powet under peculiar circumstances and for 
special purposes Its object was to provide means of legislating 
freely and quickly on all sorts of matters as might arise during a 
critical juncture in the historx of the Commonwealth whether 
Parliament was sitting oi not 

A naturalized citizen of the Commonwealth named Francis 
Wallach. having lieen taken into custody and interned by virtue 
of a warrant issued by the Minister of Defence certifying that such 
person was believed by the Minister to be disaffected or disloyal, 
Wallach applied t-o the Bupreme Court of Victoria for a writ of 
habeas corpus On the return of the writ the Supreme Court, by 
a majority oidered Wallach to be discharged on the grounds that 
the regulation was invalid ( (1015) V L R , 476) From that decision 
the Commonwealth by special leave, appealed to the High Court. 
It wa.s held b\ the whole Court, that assuming that the fact of the 
Minister's belief and the grounds for his belief were examinable, 
and that the Minister was jiropeily called as a witness, the Minister 
was entitled to lefiise to answer questions as to his belief, that 
there w os no c\ ideiicc to challenge either the fact of his belief or 
the grounds for it and therefore that Wallach's detention under 
the warrant wa.s justified 

The Chief Justice (Sir Samuel Griffith) said — “ The term 
‘ regulations ' has of ris'ent xears been much used to denote 
ordinances having the force of law made by subordmate authorities 
#tinder delegated powers and in mv opinion it is used in that sense 
in the War Ih-ecautions .Act The power now m question is there- 
fore a delegated power to make laws for (1) securing the public 
sgfety and the defence of the Commonwealth, and (2) confeiring 
such powers and imposing such duties as the Govemor-QeneMli 
t.fiinlra fit thereto upon the persons designated. A question was 
raised whether the words ' with reference thereto ’ nmui ‘ wftlt 
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cdrae^ to aeouring the public stiety and the defence of the Oom* 
mnDwealth ’ or ‘ with reference to the relations.’ The second 
Ofxistruction involves, perhaps, an awkward repetition in the phrase 
‘ regulations for conferring powers and imposing duties with refer- 
ence to the regulations,’ but the general sense is, I think, sufficiently 
plain, whichever of the two suggested meanings is adopted. The 
power conferred is to make laws to be observed by subjects, and also 
to pre.scribe the mode of enforcing the laws so made and designate 
the persons on' whom the duty of enforcement is to be imposed I 
think therefore,” said the Chief Justice, “ that the regulation is a 
power conferred by an Act and is valid ” 

Mr Justice Hiooins said, “ There is no question as to the 
powCT of the Parliaiiiont to delegate legislative powers— power to 
legislate by regulations— to subordinate persons or bodies Lloyd 
V. Wallach, (191.5) 20 C L R , 299 

Governor General 

2. A (Joventor-Generai appointed by the Queen 
shall be Her Majesty’s rejiresentative^^** in the Com- 
monwealth, and shall have and may exercise in the 
Commonwealth during the Queen’s pleasure, but sub- 
ject to this Constitution, such powers and functions 
of the Queen as Her Majesty may be pleased to 
assign to him. 

§20. ‘‘HER MAJESTY’S BEPRESENTATIYE.” 

The King’s Bepresentative. 

The King’s representative in the Commonwealth and m each 
of the States cannot, as was pointed out m AJtiagrave v Pulido, 

5 App- Cas , 102, at p 111, be regarded as Viceroy, or as possessing 
sovereign power His ^lowers are limited by his instructions ami 
«re also necessarily limited by the Constitution of the State or the 
Commonwealth as the case may be In anything outside the, 
exercise of the powers so limited he is in law no more than an indivi- 
J iia.1 subject of the King. A Federal Constitution in its very nature 
pie-supposes tbe separate and independent existence of the Kii^ 
as representing the community in each State and in the Common- 
wealth respectively, the King in that representative capacity as 
hepd the executive being in a position in*each case to assert and 
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maintain the rights of the political entity he represents : Per 
O’OONNOB, J in The King v Sutton, 5 C.L R , at p, 805. 

§21. “POWERS AND FUNCTIONS.” 

Royal Instructions. 

The following is a ( opv of the instructions to the Governor- 
General and Gonimander in (’hief of the Australian Commonwealth 
passed uiidci the Royal Sign Manual and Signet of Que’en Victoria — 

Dated 29th October, 1900 VICTORIA R I 

Instructions to Our Oovcrnor General and Commander m Chief in and 
over our Commonwealth of AuHtraha, or m liis absence, to our 
Lieutenant Governor or the Ollicfr for the time being administering 
the (io\ ernrnent of our said tornmonwealth 

(.iven at Our Court at .Saint James s, this Twenty ninth day of 
Octobei, 1900, m the Si\ty iourth lear of Our Reign 

WHEREAS bj ceitniii Litters Patent beaiing (\cn date heieivith, We have 
constituted, ordcied and dtdaied that there shall be a Governor General and 
Commandei in ( liief (llurnii and heiemafter called the Governor General), 
in and over Our C oiuinonwi alth of Australia (therein and hereinafter called 
Our said C omrnonw ealth ) Ind W e have th< reby authorized and commanded 
Our said (lovtriioi (lOiierd to do ind ixeiiito m due manner all things that 
shall biloiig to Ills said (ommund and to the tiust We have reposed in him, 
according to tin seviral poweis and authorities granted or appointed him 
by virtue of the said Lettcis Patent and of such Commission as may be issued 
to him under Our ^ign Manual and Sigiii t. and an ordmg to such Instructions 
OH may from tunc to tirnt l« given to him, under our Sign Manual and Signet, 
or bj Our Oidt r in Oui Pi iv V t ouncil oi by Vs through One of Our Principal 
.Secretaries of btato, and to siuh laws as sliall hereaftei be m force in Our 
said Commonwealth Now therefore. We do by these Our Instructions 
under Our bign Maniial and Nicnet, declare oui pleasuie to be as follows . — 

I Our first appomti.d (.overnor Gencial shall, with all due solemnity, 
cause Our Coiniiussion. iindu Our Sign Manual and .Signet, appointing Our 
said Goveriioi General to he read and published ui the presence of Our 
Gov'ernors or in their alisente of our Lieutenant Governors of Our Colonies 
of New South V^ ales, ^ it form. South Australia Queensland, Tasmania, and 
Western Australia, and such of tlu members of the Executive Council, Judges, 
and iriornbeia of the Lcgislatun s of Oui said Colonies as are able to attend 

II Our said Gov oi nor General of Our said Commonwealth shall take 
•the Oath of Allegiaiue in the form iirovided by an Act passed in the Session 

holden m the thirty first and thirty second yoais of Our Reign, intituled 
“ An Act to amend the Law relating to Promissory Oaths , ” and hkewise 
the usual Oath foi tin due execution of the office of Our Governor General 
m and over Our said Commonwealth, and for the due and impartial adminia 
teation of justice which Oaths Our said Governor and Commander in-Chief 
of Our Colony of New South W ales or m his absence, our Lieutenant Governor 
or other officer admmistenng the Government of Our said Colony, shaU and 
he IB hereby required to te..der and administer unto him 
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in. SvMy 0«vemor-(3«nerad, mid every other oincer ttppctoted to 
Administer the Qovemmmit of Our said Commonweedth after Our siud first 
^p{)ointed Oovemor-General, shall, irith all due solemnity, cause Our Ckiin- 
nussion, under Our Sign Manual and Signet., appointing Oiir said Oovemor- 
General. to be read and published in the presence of the Chief Justice of the 
High Court of Australia, or some other Judge of the said Court 

IV. Every Governor.General, and every other officer appointed to admin- 
ister the Government of Our said Commonwealth after Our said first appointed 
Governor-General, shall take the Oath of Allegiance iii the form provided by 
an Act passed in the Session holden in the thirty-first and thirty-second years 
of Our Reign, intituled “ An .\ct to amend the Law relating to Promissory 
Oaths ; ” and likewise the usual Oath for the due e\ecution of the Office of 
Our Governor-General m and over our said Commonwealth, and for the due 
and impartial administration of justiee ; which Oaths the Chief Justice of 
the High Court of Australia, or some other Judge of the said f'ourt, shall and 
he 18 hereby required to tender and administer unto him or them 

V. And We do authoriy.e and require Our said Governor General from 
time to time, by lumself oi by any other person to be autiiorired tiy him in 
that behalf, to administer to all and to every persons or person, as he shall 
think fit, who shall hold any office or place of trust or profit in Onr said Com- 
monwealth. the said Oath of Allegiance, together witli such other Oath or 
Oaths as may from time to time be prescribed by any laws or statutes in that 
behalf made and provided 

VI. And We do require our said (.iovenior-Gencrtil to communicate 
forthwith to the MemViors of the Evecutive Council tor Our said Common 
wealth these Our Instructions, and likewise all such others, from time to 
time, as he shall find convenient for Our service to be imparti'd to them 

VII Our said Governor-G« tieral is to take care that all laws assented to 
by him m Our name, or reserved foi the signification of Our pleasure thereon 
shall, when transmitted by him, lie fairly abs'racted in the margins, and be 
accompanied, in such cases as may sei-m to him necessary, viilh such evpian 
atory observations as may ix) required to exliibit tlic r, asons and occasions 
for proposing such laws , and he shall also transmit fair copies of *he Journals 
and Minutes of the procei'diiigs of the Parliament of Our said Commonwealth, 
which be is to require from tlie clerks, or other proper officers m that behalf, 
of the said Parliame,iit, 

Vni And we do further authorize and empower Our said Governor- 
General, as he shall see occasion, in Our name and on Our behalf, when any 
crime or offence against the laws of fhir Commonwealth has been committed 
for wWtfh the offender may be tried within Our said Commonwealth, to grant 
a pardon to any accomplice in such crime or offence who shall give such infor- 
mation as shall lead to the conviction of the principal offender, or of any one 
of a»M^ offenders if more than one ; and further, to grant to any offender 
convieded of any such crime or offence in any Court, or before .any .Tudge, 
Justicd, or Magistrate within our said Commonwealth, a pardon, either free ‘ 
or subject to lawful conditions, or any respite of the exei-utiou of the sentence 
of any such offender for such period as to Our said Governor General may 
seem fit, and to remit any fines, penalties, or forfeitures which may become 
due and payable to Gs. Provid^ always, that Our said Oovernot-Oenerai, 
riiall not ill any case, except where the offence has been of a political nature, 
make it a condition of any pardon or remission of sentence that the offender 
lAall be baniriied from or shall absent himself from Our stud Commonwealth. 
And We do hereby direct and enjoin that Our said dovemor-General not 
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pftrdon Of reprieve any such oHender without 6rirt receiving in capital casea 
the advice of the Evecutive Pouncil for Our said Coinmonwealth, and in 
other cases, the advice of ono, nt least, of his Ministers , and in any case 
in which such pardon or reprieve might directly affect the interests of Opr 
Empire, or of any country or place beyond the jurisdiction of the Government 
of Our said Commonwealth, O'lr said ( iovernor-General shall, before deciding 
as to either pardon or repueve, take those interests specially into hia own 
personal consideration in conjunction ivith such advice ns aforesaid. 


TX And wheieas great prejudice may happen to Our service and to the 
Rcounty of Our said Commonwealth by the absence of Our said Governor- 
General, he shall not, upon any pretence whatever, quit oftr said Common- 
wealth without having brat obtained leave from Us for so doing under Our 
Sign Manual and Signet, or through one of Our Pnncipal Secretaries of State. 


Instrik TTON'S to the 

Governor General and Commander in Chief of the 
('oMMO\WFMTH Ol .\oSTnAI,IA. 


V.R.I. 


It will be seen that these instructions fully reeognise the prin- 
ciple of responsible government under the Constitution of the Com- 
monwealth The Governor-General is directed and enjoined to 
exercise the prerogative of pardon pursuant to the advice of the 
Executive Council of the Commonwealth These instructions stand 
out in remarkable contrast to those imparted to Sir Charles 
Darling, Governor of Victoria, signed “V Rg " bearing date 
23rd June 1863, which contained the following paragraph — 

XIII Xow, Wo do lieiol)V diieot and enjoin you to call upon the Judge 
presiding al the trial of any offendoi who may from tunc to time be condemned 
to suffer death by the senteiu-e of any court within Our said Colony, to make 
to you a written report of tlio < a'-o of such offender and such report of the said 
judge sliall by you he taken into consideration at the first meeting thereafter 
wliieh may he eouveeieiitlv lield of Our said Evecutive Council, where the 
said judge sliall tie sjieeially summoned to attend, and you sliall not pardon 
or repnev e any such offender as aforesaid iinlees it shall appear to you expedient 
so to do, upon receiving llio advice of our Executive Council therein, but m 
all Hvich cases you are to decide either to extend or to with hold a pewdon or 
reprieve according to youi own deliberate judgment, whether the members of 
Our said Executive Council concur therein or otherwise , entering neverthe- 
less on till) niinutes of the said Council a minute of your reasons at length, m 
ease you sliould dwidc any such question in opposition to the judgment of 
the majority' of the nienibers thereof 

The circumstances under which those instructions were after- 
wards altered as the result of persistent protests by the Hon. 
George Higinbotham, in his capacity as a pnvate citizen, as well os 
H statesman and a judge of the Supreme Court of Victoria, constitute 
a very interesting episode in constitutional history It is but just 
to ^ Henry Holland (afterwards Lord Knutspord) to 8«y that 
whoa he waa Secretary of State for the Colonies in July 1888, he 
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hAYtog considered A&. Hioinboteam’s representations and protests 
oommnnicated to him through Governor Sir Henry Looh, re- 
drafted the Colonial Governor’s instructions, substantially in their 
present form, omitting those inconsistent with the principle of 
responsible government so strenuously objected to by Mr. Hioin- 
BOTHAM. The amended instructions were published in the Victorian 
Oovemmeni Gazette on 2nd September 1892. 

Lord Kntttsfobd went out of office toward the end of 1892 
and one of his last official acts was the issue of the new instruction 
which were signed " V.R I " on the 9th July of the same year 
“ The Victorian newspapers ' {wrote Professor Edward E Morris, 
in his Memoir of George Higinhotham) “ commented on the change 
and praised the wisdom of the Colonial Office m making it, but no 
one remembered the Victorian politician whose persistent efforts 
were at last successful. The number of the Gazette was published 
only four months before George Higinbotham’s death " p. 229 

Salary’ of Goveroor-GeneraJ. 

3. Theie shall be payable to the Queen out of the 
Consolidated Revenue fund of the Commonwealth, for 
the salary^ of the Governor-General, an annual sum 
which, until the Parliament otherwise provides, shall 
be ten thousand pounds. 

The salary of a Governor-General shall not be 
altered during his continuance in office. 

§22. “SALARY OF THE GOVERNOR-GENERAL.” 

LEGISLATION. 

In addition to the official salary of the Governor-General, 
Parliament makes annual provision for the payment of certain, 
charges and expenses in connection with the office and in connection 
with the upkeep of Government Houses in Sydney and Melbourne. 
In 1917-18 these expenses were as follows • — Official secretary’s office^ 
salafies £1,980 , contingencies, including cost of cables to British 
Government £8,424 , repairs, fittings, furniture, lighting £6,351 ; 
supervision of work £120 — Total £16,875. 

Piovinons relating to Ooveroor.Qeneral. 

4. The provisions of this Constitution relatii^ to 
Governor-General extend and ap|>ly to the Governor- 
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General for the time being, or such person as fche Quem 
may appoint to administer the Government of the 
Commonwealth ; but no such person shall be entitled 
to receive any salary from the Commonwealth in 
respect ot any other office during his administration of 
the Government of the Commonwealth. 

Sessions of Parliament — Prorogation and Dissoiution. 

5. The Covernor-Ceneral may appoint such times 
for holding the sessions of the Parliament as he thinks 
fit, and may also from time to time, by Proclamation 
or otherwise, prorogue the Parliament, and may in like 
manner dissolve^^ the House of Representatives. 

Summoning Parliament 

After any general election the Parliament shall be 
summoned to meet not later than thirty da\s after the 
day appointed for the return of the writs. 

First session 

The Parliament shall be summoned to meet not 
later than six months after thf* establishment of the 
Commonuealth. 

§23. “MAT DISSOLVE THE HOUSE OF 
REPRESENTATIVES. " 

The Dissolution Power. 

In the Uiutetl Kingdom the pt>wer of the Sovereign to dissolve 
Porhanient is> called a prerogative of the Crown, being derived from 
time immemorial In the Colonies and Dominions it is rather a 
statutory power than a common law prerogative Whatever be its 
pro]>er designation it is an authority of immense value and utility 
in bringing about harmony and co-operation between the various 
branches of the Legislature, or m establishing a proper workable 
relation between the executive and the Legislature This power 
may be exercised by the Sovereign or by a Representative of the 
Soyereign at any time, subject only to the constitutional rule, which, 
under parhamentary* government, necessitates that it shaJl be 
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Advised by a Miaistesr of State directly responsible to the Chambw 
having the initiative of supplies. It has been termed “ the most 
popular of all the prerogatives of the Crown, which can never be 
exercised except for the benefit of the people, because it makes 
them arbiter of the dispute.” It appeals to the people, in the last 
resort, to determine the policy which shall prevail in the govern- 
ment of the nation, and the Minister by whom that policy shall be 
carried out ; Todd's ParltamerUary OovernmeiU m the British 
Colonies, 2nd ed , p. 759 

It is, however, a power which should be resorted to with great 
caution and forbearance Frequent, unnecessary' or abrujit dis- 
solutions of Parhament inevitably tend to blunt the edge of a 
great instrument, given to the Crown for its protection " , and, 
whenever they have occurred, they have been fraught with danger 
to the Commonwealth It must lie exercised by the Sovereign and 
by a Representative of the Sovereign, after due inquiry, in the exer- 
cise of an unfettered judgment Upon such an occasion, the 
Sovereign or his Representative ought by no means to be a passive 
instrument m the hands of his Ministers. It is not merely his right 
but his duty to exercise his judgment in the ailviee they may tender 
to him ; though, by refusing to act ujion that advice, he incurs a 
serious responsibility, if they should in the end prove to lie supported 
by pubhc opimon There is, perhaps, no case in which tins resjion- 
sibiUty may be more safely and more usefully incurred than when 
Ministers have asked to be allowed to appeal to the people from a 
decision pronounced against them by the House of (\iminona 
For they might prefer this request when there was no probability 
of the vote of the House being reversed by the nation and when a 
dissolution would lie injurious to the public interests In such a 
case the Sovereign ought clearly to refuse to allow a dissolution ; 
Todd's ParHamenianj Goi'ernmerU in the British Colontes, 2nd ed , 

p. 760. 

The Sovereign has an undoubted constitutional right to with- 
hold his consent to the application of a Minister that he should 
duaolve Parliament. If the Minister to whom a dissolution has 
been refused is not willing to accept the decision of the Sovereign, 
it is his duty to resign. He must then be replaced by anothw* 
Ifiniater, who is prepared to accept full responsibility for the act 
of th# Sovereign «id for its consequences, in the judgment of Par- 
is evident, ther^ore, that when in the exiMoise of this 
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prerogative a dissolution is either granted or refused, the Soverw^ 
must he sustained and justified by the advice of a responsible Minister. 
If this be constitutionally necessary in the case of the Sovereign, it 
is doubly so m the case of his Representative in the Colonies and 
Dominions For the Sovereign is not personally responsible to 
any earthly authority , but a Governor is directly responsible to 
the Crown for every act of his administration It rests with the 
Sovereign, in the United Kingdom, or, in a Colony or Dominion, 
with the Representative of the Sovereign — to determine the ques- 
tion whether, in a particular instance, a dissolution of parhament 
shall or shall not be allowed Todd, id , 761 

Reasons for Granting a Dissolution. 

The following have been generally accepted as reasons justifying 
the exercise of the power of dissolution by a Colonial Governor on 
the advice of his Ministers 

.(1) That the Ministry has been defeated m the House originat- 
ing supjilies oil some great question of legislative importance on 
which an apjieal to the electors is desirable 

(2) That the .Ministry has been defeated in a House which 
was elected iimler the auspices of its opponents 

(3) That there i'- reasonable ground to lielieve that an adverse 
vote carried in the poymlai chamber against the Government does 
not represent the opinion and wishes of the country, and would be 
reversed by a new House 

(4) That the niaioiit^' against the tlefeated Mmistry is so small 
as to make it im])robable that a strong Government could be formed 
from the opposition 

(5) That an appeal to the electors is necessary in order to 
restore harmony and reconciliation between the two contending 
Houses of Parliament 

(6) That the condition of [larties in the popular chamber is 
such that there are no reasonable prospects of any Ministry obtain- 

* ing sufficient support to enable it to conduct the public business 
satisfactorily 

GroondB for Refusing. 

It is generally considered in Parliamentary practice that the 
fr^owing are reasonable grounds for a Colonial Governor refusing 
to act on the advice df his Ministers to grant a dissolution. 
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(1) That the Governor has the constitutional discretion, and 
that in view of the whole political situation a dissolution would not 
he desirable in the public interests. 

(2) That an adverse vote has been passed in the popuUu: 
chamber against a Mmistrj' on a purely administrative matter and 
not on a matter of legislation of great importance 

(3) That the Governor deemed it his duty in existing circum- 
stances to put himself into communication with the party by which 
the adverse vote has been carried and to endeavour to form a Mmistry 
without being obliged to resort to a course which he considers 
would be a penal dissolution 

(4) That there is a reasonable prospect for believing that existing 
difficulties in Parliament might be disposed of without resorting to 
a dissolution 

(5) That there is no reasonable assurance that a dissolution 
would produce a workmg majority m favour of the defeated Ministry. 

(6) That no supply to carry on the public service has been 
granted by Parliament. 

(7) That a conditional promise of a di.sHolution has lieen granted 
the Premier upon his undertaking to form a new Ministry 

(8) That a mimstiy has lieen defeated in the House of its own 
choice elected under its own auspices 

Cokmial Precedents for Refusing. 

The following are precedents of the refusal of a dissolution of 
Parliament by Colonial Governors, notwithstanding the advice of 
their Colonial Ministers — 

By Governor Head to the Beown Administration in Canada 
1868. 

By Viscount Canterbdby to the Duffy Administration m 
Victoria in June, 1872 

By Sir Geoboe Bowen to the Staffobd Ministry in New 
Zealand in October 1872. 

By the Marquis of Nob&ianby to the Gbey Ministry, New 
Zealand, in November 1877. 


' By Sir William Stawell, Lieutenant of Victoria, to the first 
BesBT Ministry in August 1875.* 
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By Governor Weld to the Crowther Ministry in Tasnmnia, 
in March 1878 

By the Lieutenant-Governor of Quebec to the Jollt Ministry, 
in October 187!b 

By Sir John Madi>en, Lieutenant Governor in Victoria to 
the Elmstjk Labour Ministry in December 1913. 

In May 1877 Governor Weld in a despatch wrote to the Colonial 
Office “ In all cases the Representative of the Crown should be more 
careful in granting a dissolution than the Crown might be in England.” 

In refusing a dissolution to the Elmslie Labor Ministry in 
December 1913. Sir John Madden Lieutenant-Governor of Victoria, 
said ; “A dissolution is, as 1 believe, never used as a penalty, but 
always to obtain a decision of the people as to the policy to be 
pursued by Parhament ' 

Referring to the claim of the Labor Ministry for a dissolution 
on the grounds that the then Victonan Assembly was elected 
under the auspices of the opponents of the Ministry, Sir John 
Madden said — ' The principle here adverted to is one which is 
iniixu-tant, when a member is invited to form an Administration, 
after having defeated a Government w hich held office when a general 
election was held, and which was supported by the electors, or 
which had lieeii foiiiied or sustained as the result of a general 
election In .such a ca.>c if the member who defeats such a Govern- 
ment has a small or uncertain majority, he sometimes asks for a 
dissolution, to enable him to obtain adherents definitely pledged to 
him, and he frequentl\ is given such a dissolution for the reason 
mdicated by the Premier In the present instance, if the Premier 
had asked for a dissolution as a condition of his undertaking to form 
a Government, and if he could have shown me that he had a reason- 
ably well-founded belief that he could obtain a majority at an elec- 
tion to support his jioliey, I would have seriously considered that 
proposal.” 

With reference to the contention of the defeated Ministry that 
there were reasonable grounds to believe that the adverse vote did 
not represent the opinion and wishes of the country and should be 
reversed by a new Parliament, His Excellency said — ” I am not 
aware of any sufficient ground to so believe m this instance. It is 
true that the party which supports the Premier Mr Elmsus did 
gain three out of five elections which have taken place at 
tk>ns during the present Parliament, but no manifestation el 
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woe of my ohaoge of opinion, in the country nor of any marked 
resentment at the defeat of the Government now complained of 
has been made by the electors, and I think that that ground also is 
not well founded ” 

Dealing with another ground, that the condition of parties in 
the House afEorded no reasonable prospect of any Government 
obtaining sufficient support. His Excellency said ■ — “ In ray opinion, 
it would be impossible to form a just conclusion that the condition 
of parties in the present House is such as is indicated on this ground 
A number of members, compnsmg a very large majority of the 
House, affirm that, though some of them have differed in the past, 
they are now generally agreed, and that a Governnieiit can now be 
formed from their number, which will have their united support ” : 
Argwt, 20th December, 1913. 

Conuntmwealth Preoedoits. 

The history of the Commonwealth shows that the Rejiresenta- 
tive of the King in Australia has not always been a passive instru- 
ment in the hands of Ministers defeateil in Parliament advising a 
dissolution. There have been, altogether, three decisive ministerial 
defeats in the House of Rejiresentatives, followed in each instance 
by the defeated Prime Minister applying to the Governor-General 
for the dissolution of Parliament and as many refusals to grant the 
same. The first precedent occurred on the 17th August, IJK(4 
on the defeat and resignation of the J C Watson Labor Adminis- 
tration On the 17th August, 19t)4 {mde Hanmrd, page 4265, 
v<d. 21), Mr Watson informed the House of Representatives that 
he had offerefl certain advice to the Governor-General (Lord North- 
cxwe), upon which His Excellency did not sec fit to act. and that he 
then tendered the resignation of himself and colleagues. It was 
assumed that this advice related to the dissolution, but the fact 
was not stated 

Ob the 5tii July, 1905 (vide Hansard, page 134, vol. 25) Mr. 
(afterwards Sir) George Reid informed the House of Representatives 
that Miniates had decided to tender to His Excellency (Lord North- 
OOTJI) advice for the dissolution of the House, and that His Excel- 
imey did not see fit to accept that advice, whereupon Ministers 

|,tendeied to him their resignations 

r Ob 27th May 1909, the first Fisheb Ministry was defeated w 
USte ia x8|dy and m adjournment Wried afemst Oiem 
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on Ole moOOn of Mr. Alfred Deakin who had joined the op|K)sition 
under Mr. (now Sir) Joseph Cook and formed the Fusion party. 
Thmsupon Mr Fisher apphed to the Governor-General (Earl 
Dudley) for a dissolution A lengthy memorandum in support of 
the request was prepared by Mr W M Hughes, the Attorney- 
General m the Fisher Government and was presented to the Govemm* 
General On Ist June Hi« Excellency gave a formal reply reusing 
to dissolve without assigning any reasons Argu*, 2ad June 1909. 

Doable Dissolution. 

The foregoing observations and precedents do not apply to a 
double dissolution of the Senate and House of Representatives 
under the Constitution, section 57 , as to that a different state of 
law and facts arise See Note to section 57 

Yearly aossion of Parliament 

6. There shall be a session of the Parliament onee 
at least in every year, so that twelve months shall not 
intervene between the last sitting of the Parliament in 
one session and its first sitting in the next se.ssion. 

Part 11. — The Senate. 

The Senate 

7. The Senate^ shall be composed of senators for 
each State, directly chosen by the ])eople of the State, 
voting, until tlie Parliament otherwise provides, as one 
electorate. 

But until the Parliament of the Commonwealth 
otherwise pro\ides, the Parliament of the State of 
Queensland, it that State be an Original State, may 
make laws dividing the State into divisions and deter- 
mining the number ot senators to be chosen for CAch 
division, and in the absence of such provision the State 
shall be one electorate. 

Until the Parliament otherwise provides there shaU 
be MX senators tor each Oiiginal State. The ParUar 
mailt may make ^aws increasing or diminishing 







number of senators for each State, but so that equal 
r^resentation of the several Original States shall be 
maintained and that no Original State shall have less 
than six senators. 

The senators shall be chosen tor a term of six yeais, 
and the names of the senators chosen for each State 
^all be certified by the Governor to the Governor* 
General. 


§24. “THE SENATE.” 

The Senate as framed by the Federal Convention was one of 
the most conspicuous and certainly the most important of al' the 
Federal features of the Constitution, using the word Federal in the 
sense of linking together and uniting a number of co-equal political 
oommimities under a common system of government The Senate 
was designed to be not merely a branch of a bicameral Parliament ; 
nor merely a second chamber of revision and review icpresenting 
the sober second thought of the nation, such as the House of T^ords 
is supposed to be in the British Constitution it wa-s intended to 
be all that, but something more than that 1 1 was to be the chamber 
in which the Australian States, considered os separate entities and 
coi’porate parts of the CommonAvealth were represented The\ 
were to be so represented for the purpose of enabling them to 
maintain and jirotect their constitutional rights agauist atlempteil 
invasions, and to give them everv facility for the advocacy of 
their peculiar and special interests, as weli as for the ventilation 
of thmr grievances It was not deemed suHicient that they should 
have a Federal High Court to appeal to for the review of Federal 
legislation which they might consider to be in excess of the juris- 
dictimi of the Federal Parliament In addition to the legal remedy 
it was considered advisable that original States, at least, should be 
endowed with a parity of representation in one Chamber of the 
Parliament for the purpose of enabling them to effectively resist 
in tho legislative stage, proposals threatening to mvade and violate 
the domain of rights reserved to the States. 

The ideal Senate of the Convention has not been realized ; the 
Senate has been one of the great disappointments of federation. 
In Uus case the framers of the Constitution did not build better 
ifaeo th<)y knew. They designed and hnilt aoeordiqg to their lights, 
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and according to precedents They expected that the Senate 
would attract to its membership all the best and strongest repre- 
sentative men in Australia to whom the motto would be “ None for 
Party, all for the State ” ; this anticipation has not been realized. 
In actual practice the Senate has become a Chamber composed of 
members representing pohtical parties similar in composition to 
those of the House of Representatives Instead of being a Council 
of States, it has become a party chamber. The principle of equality 
of State representation in the Senate was conceded for the protec- 
tion of State rights and not for the representation of political 
parties. This unexpected develojiraent has been brought about 
to some extent by the evolution of new political parties and new 
political force.s in Australia which were beyond the ken and vision 
of the framers of the Constitution It was never expected that 
political organization and machine politics knoivn as the Caucus 
system and the system of voting by party tickets would become 
within a few years after Federation such a perfect science, that the 
electors would practically be deprived of the right of choosing and 
nominating candidates for the Senate and that such choice and 
noinmation would by partv organization and party discipline 
become the monopoly of a few and that in voting for candidates 
for the Senate electors would be lequired to vote for bunches of 
men w'hose names are bracketed together m a ticket, thereby exclud- 
ing the nomination of desirable candidates who would not stoop 
or bow down to party managers and party orgarazers. Whatever 
objections may be taken to the choice of American Senators by the 
various State Legislatures, anti-democratic as it is, it has not had 
the effect of excluding from the American Senate, the strongest, 
the most gifted and most eloquent statesmen m the United States. 

It has been propostxl that there should be a reform in the 
method of choosing members of the Australian Senate by abolishing 
the one electorate in each State provided by the Constitution, 
section 7, and by substitutmg three electorates in each State, each 
, of the three electorates returnmg two Senators retiring by rotation 
one every three years. Such a reform would be wathin the com- 
petence of the Parliament of the Commonwealth to adopt, as the 
present method of voting in one electorate in each State is only a 
temporary one to remain until the Parliament otherwise provides, 
Such a change might possibly be an improvement on the existing 
system and would prevent the Senate elections from being saoh a 
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sonuraMe as they are at present, when thousands of electors in Aus- 
ttaiia go to the poll uid vote blindly not knowing anything about 
the Senate candidates, for whom they vote according to party 
ticket, whilst thousands of others vote carelessly and recklessly 
with absolute disregard to the names or identity of the candidates 
opposite whose names they place the regulation mark 

Qualification of electors 

8. The qualification of eleotors^^ of senators shall be 
in each State that which is prescribed by this Tonstitu- 
tion, or by the Parliament, as the qualification for 
electors of members of the House of Representatives ; 
but in the choosmg of senators each elector shall vote 
only once. 

§26. QUALinCATIONS OF ELECTOBS OF SENATORS.’’ 

LEGISLATION 

Commonwealth Franchise Act 11M)2 

Qualifications of ElectocB. 

Subject to certain disqualifications all persons not under 21 
years of age male or female, married or single, who ha/e lived m 
Australia for six months continuously, who are natural bom or 
naturalized subjects of the King and whose names are on the elec- 
toral roll for any electoral divi.sion are entitled to vote at the election 
of members of the Senate and the House of Representatives No 
person who is of unsound mind or attainted of treason or who has 
been convicted and is under sentence or subject to be sentenced 
for any offence punishable under the law of any part of the King’s 
Dominions by imprisonment for one year or longer, is entitled to 
be 80 placed on the electoral roll or to vote at any election of members 
ci the Senate or the House of Representatives. No abonginal native 
of Australia, Asia, Africa or the Islands of the Pacific except New 
Zealabd is entitled to have his name placed on an electoral roll 
unless so entitled under the Constitution, section 41 

Method of eteotioD of •enators. 

9. The Parliament of the Commonwealth may make 
Iftwa jwescribing the method of choosing senators, but 
00 that the method shall be uniform* for all the States. 
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SiibjfeCt to any such law, the Pai^liament of each State 
may make laws prescribing the method®* of choosing 
the senators for that State. 


Times and places 

The Parliament of a State may make laws for 
determining the times and places of elections of senators 
for the State. 

§26. “METHOD OF CHOOSING SENAimS.” 

r.EOlSLATION 
Skkatk Ei.EmoNs Act 1903 
Commons KAi.TH Ei.EfTORAi. .-tcT 1902-11, Section 1.50. 

Commonwealth ELEtTORAL Act 1918. Section 123. 

The Senate Elections Act 1903 makes provi.sion for the election 
of senators t<i fill periodical tiiennial or casual vacancies. The elec- 
tion of senatois to fill both periodical and ca.siial vacancies have 
to be oondiieted at one and the same election The number of 
candidates recpiired to be elected at the election must be the whole 
number required to fill the periodical and the caaiial vacancreS. 
Those of the elected candidates to the number of the periodical 
vacancies who received the largest number of votes are deemed to 
be elected to till the periodical vacancies whilst the elected candi- 
dates who are not elected to fill the periodical vacancies are deemed 
to be eJcetod to fill the casual vacancies for the unexpLred balance 
of the term aimexed to those vacancies 

The following is the present electoral method of choosing 
senators — 

(1 ) In a Senate election a voter must mark his vote on his 
ballot-paper as follows — 

(o) where his ballot-paper is a ballot-paper in acoordanoe 
with Form E in the Schedule to the Electoral Act — by 
raakuig a cross in a square opposite the nam© of 
candidate for whom he votes ; 


UP. 


1 « 


« ' •‘i 



ov caoosim ssnatobs. [i«ai.fuiL 


(b) wh^ he votes »t a polling place on polling day in accord- 

ance with the regulations relating to absent voting — in 
the manner prescribed by those regulations ; and 

(c) where he votes by post under the provisions bf Part XII. 
of the Act — in the manner prescribed bj' the regulations 
relating to voting by post 

(2 ) In a Senate election a voter must vote for the full number 
of candidates to be elected 

Application of State laws 

10. Until the Parliament otherwise provides, but 
subject to this Constitution, the laws in force in each 
State, for the time being, relating to elections for the 
more numerous House of the Parliament of the State 
shall, as nearly as practicable, apply to elections*^ of 
senators lor the State. 

§27. “ELECTIONS OF SENATORS.” 

LEGISMTION 

Commonwealth Electoral Act iyo2-1911 
Commonwealth Electoral Act 1918 

The Commonwealth Electoral Act 1902-1911 made general 
arrangements for the election of senators concurrently with the 
election of members of the House of Representatives , for the 
preparation of rolls of electors one common roll bemg used for 
the nomination of candidates . for the conduct of the polling ; 
the Senate electors voting in each State as one electorate , voting 
by ballot in the polling booths , voting by post and absent voting 
out ol the polhng booth ; the scrutiny , the return of the wnts , 
limitation of electoral expenses ; the prohibition of bribery, undue 
inflnance and certain acts constituting electoral offences. Voting 
by post was abolished by an Act passed m 1911 and was restored 
by tb6 Act of 1918 , the absent voting out of a polling place pro- 
visioas are omitted. 


Failute to choose senators 

11. The Senate may proceed to the despatch of 
bnsmess, notwithstanding the failure of any State to 
provide for its representation in the Senate. 
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Issue of writs 

12. The Governor of any State may cause writs®* 
to be issued for elections of senators for the State. In 
case of the dissolution of the Senate the writs shall be 
issued within ten days from the proclamation of such 
dissolution. 

§28. “WRITS TO ^ ISSUED.”* 

LEGISLATION 

Commonwealth Electoral Act 1902-1911, Sections 86-90. 
Commonwealth Electoral Act 1918, Sections 59, 60, 62; 66. 

Senate Elections Act 1903, Section 7. 

Writs for the elections of senators and members of the House 
of Representatives may be in the forms prescribed m the schedule' 
of the Electoral Act, and they fix the dates for the nomination, the 
[Killing, and the return Tne uTits for return of senators are 
addressed to the Commonwealth electoral olhcer for the State in 
which the election is to be lield Writs for the election of members 
of the House of Representatives are addressed to the respective 
divisional returning officers for the divisions m which the elections 
are to be held 

Rotation of senators 29 

13. As soon as may be after the Senate fir-st meets, 
and after eacli first meeting of the Senate following a 
dissolution thereof, the Senate shall divide the senators 
chosen for each State into ttvo classes, as nearly equal 
in number as practicable ; and the places of the 
senators of the first class shall become vacant at the 
expiration of [the third year], three years, and the places 
of tho.se of the second class at the expiration of [the 
sixth year], six years, from the beginning of their terra 

•of service ; and afterwards the places of senators shall 
become vacant at the expiration of six years from the 
beginning of their term of service. 

The election to fill vacant places shall be made 
[in the year at the expiration of which] within one year 
before the places are to become vacant. 





For the purposes of this section the term of service 
of a senator shall be taken to begin on the first day of 
[January] July following the da}’^ of his election, except 
in the cases of the first election and of the election next 
after any dissolution of the Senate, when it shall be 
taken to begin on the first day of [January] July preced- 
ing the day of his election. 

§20. “ROTATION OF SENATORS.” 

LEGISLATION 

CONSTITDTION ALTERATION (SENATE ELECTIONS) IIHW). 

The above repnnt of the Constitution, section i;}, shows how 
the section stood as originally passed into law by the Inijierial Parlia- 
ment as if now stands amended by the Comtitution .difeiation 
(Senate Elections) 1906. The words in brackets have been rejiealed 
and the amendments are shown in broad black lettein The amend- 
ing Act inter alia reads as follows . — 

{a) The terms of service of the senators whose places would, 
but for this Act, become vacant at the ex])irat>on of the >ear One 
thousand nine hundred and nine are extended until the thirtieth 
da}’ of June One thousand nine hundred and ten 

(6) The terms of service of tne senators whose places would, but 
for this Act, become vacant at the expiration of the year One 
thousand nine hundred and twelve are extended until the thirtieth 
day of June One thousand mne hundred and thirteen 

(c) This .Act shall not be taken to alter the time of beginning 
of the term of service of any senator elected in the year One thou.sand 
nine hundred and six 

This was the first proposed alteration of the Constitution of 
the Commonwealth submitted to the electors for ratification or 
Ejection. The votes recorded in the affirmative and the negative* 
are given on page 20 of this work. 

Further provision for rotation. 

14. Whenever the number of st'natora for a State 
is increased pr diminished, the Parliament of the Com- 
iluinwealth may make such provision lor the vacating 
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of the places of senators for the State »s it deems 
necessary to maintain regularity in the rotation. 

Casual vacancies 

15. If the place of a senator becomes vacant*® 
before the expiration of his term of service, the Houses 
of Parliament of the State for which he was chosen 
shall, sitting and voting together, choose ^ person to 
liold the place until the ex juration of the term, or until 
the election ot a successor as hereinafter provided, 
whichever first happens. But if the Houses of Parlia- 
ment of the State are not in session at the time when 
the vacancy is notified, the Governor of the State, with 
the advice of the Executive t,‘ouncil thereof, may 
appoint a person to hold the place until the expiration 
of fourteen days after the beginning of the next session 
of the Parliament of the State, or until the election of 
a successor, whichever first happens. 

At the next general election of members of the 
House of Kejiresentatives, or at the next election of 
senators for the State, whichever first happens, a 
successor shall, if the term has not then expired, be 
chosen to hold the place from the date of his election 
until the expiration ot the term. 

The name of any senator so chosen or appointed 
shall be certified by the Governor of the State to the 
Governor-General. 

§30. IF THE PLACE OF A SENATOR BECOMES VACAIIT.” 

LEGISLATION. 

Commonwealth Electoral Act 1902-1911. Section 192. 

Commonwealth Electoral Act 1918, Section 183. 

Senate Elections Act 1903. 

A casual vacancy means a vacancy in the place of a Senator 
ooourring before the expiration of his term, as by death or resigna- 
tion. A periodical vacancy is one occurring at the expiration of 
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the tom of a senator. Whm at an election of senators for a State 
to fill periodical vacancies one or more senators are to be elected 
to fill casual vacancies the provisions of the Act apply. The elec- 
tion of Senators to fill the periodical vacancies and of senators to 
fill the casual vacancies shall be conducted as one election of senators. 
The number of candidates required to be elected at the election 
shall be the whole number required to fill the periodical and the 
casual vacancies. Those of the elected candidates, to the number 
of the periodical vacancies, who receive the greatest number of 
votes shall be elected to fill the periodical vacancies In the event 
of an equality of votes between two or more elected candidates, 
not all of whom can be elected to fill the ^lenodical vacancies, the 
Commonwealth electoral officer for the State shall give a casting 
vote for the purpose of deciding which of them shall be elected 
to fill the periodical vacancies The elected candidates who are 
not elected to fill the jieriodical vacancies shall lie elected to fill the 
casual v'aconcies 

The Commonwealth electoral officei shall — (a) in declaring the 
result of the election, declare the names of the candidates elected 
to fill periodical v^acancies. and the names of the candidates elected 
to fill casual vacancies , (6) in certifymg by endorsement on the 
original writ the names of the candidates elected, certify which of 
them are elected to fill periodical v'acancies, and which of them arc 
elected to fill casual vacancies 

Cunal Vacancies. 

At the end of the year 1906 the places of three of the senators 
for South Australia became v-acant by efiiuxion of time under the 
provisions of section 1.3 of the Constitution. An election was held 
in dne course, and three iiersons (Sir J. SvMOif, Wm Russell and 
Joseph Vakdon were returned as duly elected I’pon a petition, 
presrated to the Coiiid of Disputed Returns under the provisions 
of the Commonwealth Electoral Act 1902 it was declared that the 
election was void so far as regarded one of them (Joseph Vardon). 
Therenpon both Houses of the Parliament of South Australia, 
Asmimlng to act under the provisions of the Constitution, section 15, 
eat tc^ether uid chose a person (Mr. J. V. O.Louohun) to hold the 
place of the smator whose place bad become vacant ; this choice 
wee certified by the Governor, and the person so ohoeen eat and 
▼oted pe a senator. 






VACANCIES IN THE SENATE. 

An application was made to the High Court on benalf of Mr. 
Vardon for a prerogative writ of mandamus addressed to the 
Governor of the State of South Australia, commanding him to cause 
a writ to be issued for the election of a senator to fill a vacancy. 

The applicant (Mr Vardon) contended that the case was not 
within the Constitution, section I."!, and that the attempted choice 
of the Houses of Parliament was a mere nullity. He maintained 
that when the election of a senator elected at a jiopular election 
becomes ineffective for any rea.son, a new popular election must be 
held, for which jiurpose the Governoi of the State is bound to cause 
a writ to be issued, and that the performance of this duty may be 
enforced by mandamus. 

On behalf of the Governor of South Australia it was contended 
that section 15 applies to all cases in which there has been an election 
df. /ado, and that in such a case every person returned has a term 
of service, which mav expire with the declaration of the Court of 
Disputed Returns that he was not duly elected , that, since chal- 
lengeable elections become unchallengeable at the expiration of 
the time allowed for iietitioiuns. an irregular election is voidable 
and not void and that the words " the place of a senator in section 
15 consequent I V mean the place de facto occupied, whether de ‘jure, 
or not . that, whatever niav lie the proper mode of .choosing a 
senator under the circum.stances a mandamus will not he against 
the Governor of a State 

The High f'oiirt (pei Mr .Justice Barton), .said . — That with 
regard t^i tJie election of .'•ciiatoi’s. although the Governor is the 
person designated to bring into operation certain provisions of the 
Constitution which ought to be brought into operation, and which 
cannot be brought into o]ieiation without his action, he cannot be 
regardeii quoad hcK as an officer of the Commonwealth The States 
are not subordinate to the Commonwealth, and the Commonwelath 
judiciary caiuiot command the constitutional head of a State to do 
in that capacity an act which is primarily a State function. If, 
indeed, this Court could m any case undertake to command the 
necessary steps to be taken to .secure the full representation of a 
State in the Senate, it is not easy to see why its authority should be 
limited to the case w here the mode of choice alleged to be appropriate 
is a popular election There are, in fact, three modes in wfakih the 
plyy* of a senator may be filled— popular election, chmoe by both 
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advice of the Executive Council. In a case where the choice 
<Mi^t to be made by both Houses of Parliament it is quite clear 
that this Court could not command thoee Houses to meet and ohtxtse 
a senator, and it would he immaterial whether a wnt had or had not 
been issued by the Governor for holding a popular election. It is 
equally clear that the Governor could not be commanded to do an 
act which he can only do with the advice of the Executive Council. 
As, therefore, this Court would have no authonty to corrt>ct by 
mandamus a mistake of one kind as to the mode of choice, it seems 
clear that it was not intended to have authonty to interfere by 
mandamus in such matters at all. 

“ Apart from these considerations we think that a inanrlamns 
will not lie to the Governor of a State to compel him to do an act 
in bis capacity of Governor There is. of course, no British precedent 
for such a wnt Reference was made in argument to the eases in 
which it has been held that an action will lie against a Colonial 
Governor for wTongful acta done by him But if In no means 
follows that, because a Governor is liable to an action for a wrongful 
act done by him to the prejudice of an individual, he is liable to 
be commanded by mandamus to rei)air an omission to do a lawful 
act. 


“ It is settleti law that a mandamus will not lie against an ofheer 
of the Crown to compel him to do an act which he ought to do as 
agent for the Crown, unless he also owes a separate duty to the 
individual seeking the remedy We do not think that the Governor 
of a State in the issuing of a wTit for the election of senators is acting 
as agent for the Sovereign in this sense, since the duty imposed by 
the Constitution is imposed by Statute law and not by delegation 
from Uie Sovereign himself But. as already jminted out, it is a 
duty iMMit upon him as head of the State And the same reasons 
which iJrevent a Court of law from ordenng the Sovereign to perform 
a cmistitutional duty are applicable to a case where it is alleged that 
the conatitutional head of a State has by his omission failed in the 
pMrfcntnaaoe of a duty imposed on him as such head of the State. 

“ In our opinion the Governor of a State is not, so far as regards 
thf} iqatta: now in question, an officer of the Commonwealth within 
thqmcyuung of the section. Hor do we think that the Judiciary Aot 
haa|n4ai:pd the jorjljidiction of the Court in this reepeeb. 
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“ For thfise reaaonB we hold that the appltc^tni iaSh. 'Wv 
refrain from expressing any opinion upon the other imptwrtaAt iihd 
difficult question which the applicant desires to have decided. It 
seems to be clear that the question whether there is or is not now a 
vacancy in the representation of South Australia in the Senate is 
one of the questions to he decided hi' the Senate under the Constitu- 
tion, section 47 ‘ unless the Parliament otherwise provides ' Parlia- 
ment can, no doubt, confer authonty to decide such a question upon 
this Coiirt, whether as a Court of Disputed Returns ’or otherwise. 
But until the question is regularly raised for decision we reserve 
our opinion upon it ” The Kinq v The Goeemor of the State of 
SoiUk Ariatrnlia, (1307) 4 C L R , at pp 1506-1513 

iSubsequcntlv on a jictitiou to the Senate removed into the 
High Couit as the Court of Di.spiileil Returns under section 2 of 
the Disputed Elections and Qualifications Act 1007 it was held, 
that the viu-ancy existing after the dcelaiation by the Court of 
Disputed Returns u as not a i aoanc.i aiising m the place of a senator 
before the expiration fif his term of office within the ineanmg of 
section 15 of the f'oiistitution. and therefore the choice or election 
of a Senator li\ the State Parliament was null and void Vardon 
» O' Lovghlui 5CLR 201 

Oualilicalums of senator 

16 The qualifications®^ of a senator shall be the 
same as those ot a member ot the House of Representa- 
tives 


§81. “ QUALDICATIONS OF A SENATOR.” 

LKCISI.ATION 

Commonwealth Franchise .Act' 1902. 
Commonwealth Electoral .Act 15102-11, Sections 95, 96. 206, (a). 
COMMONW'KALTH ELECTORAL AcT 1918, SECTIONS 39, 69, 70, 211. 

» 

To entitle a person to be nominated as a senator or a member 
of the House of Representatives, he must be qualified under the 
Constitution, section 34, to be elected as a senator or a member 
trf the House of Representatives A disqualification provided 
by the Act of 1902-11, section 96, is re-enaoted, vi*., " No pecscm ' 
who is at the date ot nomination, or who was at any timh ‘ 
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vitlim 14 days prior to the date of nomination a member of the 
Parliament of a State, shall be capable of being nominated ae a 
seimtor, or a member of the House of Representatives.” Re-enacted 
in .section 70 of the Act of 1918. 

Election of President. 

17. Tlie Senate shall, before proceeding to the 
despatch ot any other business, choose a senator to be 
the President of the Senate ; and as often as the office 
of President becomes vacant the Senate shall again 
choose a senator to be the P*resident. 

The President shall cease to hold his office if he 
ceases to be a senator. He may be removed from office 
by a vote of the Senate, or he may resign his office or 
his .seat by vTiting addressed to the Governor-General. 

•Absence of President 

18. Before or during any absence of the Resident, 
the Senate may choo.se a senator to perform his duties 
in his absence. 

ttesignation of senator 

19. A senator may, by writing addressed to the 
President, or to the Governor-General if there is no 
President or if the President is absent from the Com- 
monwealth, resign his place, which thereupon shall 
become vacant. 

Vacancy by absence 

20. The jflace of a .senator shall become vacant if 
for two consecutive months of any session of the Parlia- 
ment he, without the permission of the Senate, fails 
to attend the >Senate. 

Vacancy to bo notified. 

21. Whenever a vacancy happens in the Senate, 
the President, or if there is no President or if the 
Frefiident is absent from the Commonwealth the 
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Governor-General, shall notify the same to the Governor 
of the State in the representation of which the vacancy 
has happened. 

Quorum 

22. Until the Parliament otherwise provides, the 
presence of at least one-third ot the whole number of 
the senators shall be necessary to constitute a meeting 
of the Senate for the exercise of its powers.’ 

V^otmg m Senate 

23. Questions arising in the Senate shall be deter- 
mined by a majority of vote.s, and each senator shall 
have one vote. The President shall in all cases be 
entitled to a vote ; and when the votes are equal the 
question shall pass in the negative. 

P.\RT 111. — The HorsE of Representatives. 

C oiibtitution of Houm of Representatives 

24. The House^^ of Representatives shall be com- 
posed of members directly chosen by the people of the 
Commonwealth, and the number of such members shall 
be, as nearly as practicable, twice the number of the 
senators. 

The number ot members chosen®'* in the several 
States shall be in proportion to the respective numbers 
of their people, and shall, until the Parliament other- 
wise provides, be determined, whenever necessary, in 
the following manner: — 

(i.) A quota shall be ascertained by dividing the 
, number of the people of the Commonwealth, 

as show n bj' the latest statistics of the Com- 
monwealth, by twice the number of the 
senators : 

(iL) Tlie number of members to be chosen in each 
State shfill be determined by dividing tbe 


number of the people of the State, as shown 
by the latest statistics of the Common- 
wealth, by the quota ; and if on such 
division there is a remainder greater than 
one-half of the quota, one more member 
shall be chosen in the State. 

But notiwithstanding anything in this section, five 
members at least shall be chosen in each Original State. 

§32. “THE BOUSE OF REPRESENTATIVES.” 

The House of Representatives is one of the two Chambers of 
the legislative organization of the Federal Government It is 
intended to give particular force and expression to the national 
principle of the Ckirainon wealth In that Aiseinbl\ . the Convention 
which drafted the Constitution, hoiieil that the national ])nnciple 
would find full scope and representation tending in the direction of 
the consolidation of the jieople of Commonwealth into one integrated 
whole, irrespective of State boundaries In its constitution it 
represents the ■' people of the C'ominonwealth as disf ingiiisheil 
from *■ the people of the States ” The natural lient. inclination 
and policy of such a House will therefore Ik* to regard its constituents 
as one united people . one in community m l ights and interests , 
one in their title to equal justice and to the equal protection of law , 
one ID their claim to fair and beneficient treatment , one in destiny. 
On the other hand the design of the Constitution was that tne Senate 
Mid the High Court would tend to check any unconstitutional 
encroachments on the reserved realm of provincial autonomy 

§S3. “THE NUMBER OF MEMBERS CHOSEN IN THE 
SEVERAL STATES.” 

LEGISLATION. 

Representation Act 1006. 

For the purpose of determining the number of members of 
the Honae of Representatives to be chosen from time to time in 
the several States, it is the duty of the Chief EHectoral Officer of the 
Commonwealth at the times and in the manner prescribed by this 
Act to aseertain the numbers of the people of the Commonweidth 
nnid ^he admheM the people of the severM States. 
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A day to be called Enumeration Day is to be ajipointe^ l>y til[e 
chief electoral officer after the first census taken on the 3rd at A]^ril 
1911, and at tlje expiration of every fifth year after the then last 
preceding Enumeration Day On any appointed Enumeration 
Day the numbers of the people of the Commonwealth are ascertained 
in the prescribed manner and thereupon the Chief Electoral Officer 
makes and forwards to the Minister a certificate in accordance with 
the form prescribed. Immediately after the issue of the certificate, 
the Chief Electoral Officer proceeds to determine the number of 
members of the House of Representatives to be chosen in the 
several States For the purpose of determining such numbers the 
following procedure is to be follow eii — 

(a) A quota shall be ascertained by dividing the number of 
jieople of the Commonwealth. a.s shown by the certificate 
(for the time being m force) of the Chief Electoral Officer, 
by twice the nimdier of senators 

{h) The nuinher of members to lie cho.sen in each State shall, 
subject to the Constitution, be determined by dividing 
the number of the jieople of the State, as shown by the 
certificate (for the time lieing in force) of the Qiief 
Electoral Ofticer, by the quota , and if on such division 
there is a lomuindci greater than one-half of the quota, 
one more member shall he chosen in the State 

The Chief Electoial Officei. after having determmed the number 
of members of the House of Repre.sentatives to be chosen in the 
several States in accordance with the Act is required to make and 
forward to the Minister a notification setting forth the number of 
nieinliers of the House of Rciiresentatives to be chosen in the several 
States 

In pursuance of aiiv such certificate an alteration may be made 
in the number of members of the House of Representatives, but 
such alteration shall not affect any election held before the State 
has bet*n redistributed into electoral divisions pursuant to the 
certificate , nor to any election to fill a vacancy in the House elected 
before such retlmtnbution Any such redistribution will only affeot 
any general election after it has been made. 

Provision a« tti rrwes disquakfied trom voting. 

25. For the purposes of the last section, if by the 
law of any State ail persons of any race are disqualified 
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from voting at elections ior the more numerous House 
of the Parliament of the State, then, in reckoning the 
number of people of the State or of the Commonwealth, 
persons of that race resident in that State shall not be 
counted. 

Representatives in first Parliament 


26. Notwithstanding anything in section twenty- 
four, the number of members to be chosen®* in each 
State at the first election shall be as follows : — 


New Sotith Wales 

twenty-three ; 

Victoria 

twenty ; 

Queensland 

. eight ; 

South Australia . . 

six ; 

Tasmania 

. five ; 

Provided that if Western Australia is an Original State, 

the numbers shall bo as follows 

— 

Neu South Wales 

. twenty -six ; 

Victoria 

. twenty-three ; 

Queensland 

nine ; 

South Australia . . 

. seven ; 

Western Australia 

. five ; 

Tasmania 

five. 

§ 84. NTJIIBBB OF iBKhibRBS 

CHOSEN Hi EACH 

STATE.” 

In the last redistribution of seats under the Representation 

Act 1906, made m the year 1911, the following members were 

aaaigiied to the several States. 

State 

Number of 
Representatives. 

New South Wales 

27 

Victona . . 

21 

Queensland 

10 

South Australia . . 

7 

Western Australia 


Tasmania 

6 

Total 

' 75 
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Alteration of number of membeH. 

27. Subject to this Constitution, the Parliament 
may make laws for increasing or diminishing the number 
of the members of the House of Representatives, 

Duration of Houbo of Representatives 

2H. Every House of Representatives shall continue 
for three years from the first meeting of the House, 
and no longer, but may be sooner dissolved by the 
Governor-General . 

Electoral dixisions 

29. Until the Parliament of the Commonwealth 
otherwise provides, the Parliament of any State may 
make laws for determining the divisions*” in each State 
for which members of the House of Representatives 
may be chosen, and the number of members to be 
chosen for each division. A division shall not be formed 
out of parts of different States. 

In the absence of other pro\nsion, each State .shall 
be one electorate. 

§35. “DIVISIONS IN EACH STATE.” 

LEGISLATION 

Commonwealth Eleotoral Act 1902-1911, Sections 12-23. 

Commonwealth Electoral Act 1918. Sections 15-25 

Each State is clistributetl into electoral divisions, equal in 
number to the number of members of the House of Representatives 
to be chosen for the State and one member is chosen for each division. 
The work of distributing a State into divisions under the Act is 
assigned to “ distribution commissioners," one of them is the Chief 
•Electoral Officer or an officer having similar qualifications and if 
his services are obtainable, one must be the Surveyor-General of 
the State or an officer having similar quahfications. For the purposes 
of the Act the Chief Electoral Officer whenever necessary ascertains 
a quota for each State , the whole number of electors in each State 
is divided by the number of members of the House of Representa- 
tives to be chosen for tie State. 
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In makii^s any propoeea dirtdbation of a State into l>iTision8 
Pi^ribution Commiaaioners aball give due rOomidiNaiion to — 
(o) Community or diversity of interest. 

(b) Means of communication, 

(c) Ph^'sical features, 

(rf) Existing boundaries of Divisions and Subdivisions, 

(c) State electoral boundaries , 

and subject thereto the quota of electors shall be the basis for the 
distribution, ‘ and the Distribution Commissioners may adopt a 
margin of allowance, to be used whenever necessary, but in no case 
shall the quota be departed from to a greater extent than one-fifth 
more or one-fifth less. 


QualificAtion of electors 

30, Until the Parliament otherwise provides, the 
qualification of electors®* of members of the House of 
Representatives shall be in each State that which is 
prescribed by the law of the State as the qualification 
of electors of the more numerous House ot Parliament 
of the State ; but in the choosing ot members each 
elector shall vote only once. 

§36. QUALIFICAnON OF ELECTORS.” 

LEGISLATION 

Commonwealth Franchisk Act 1{K)2. 

Commonwealth War Time Electoral Act 1$*17 
The qualifications of electors of members of the House of Repre- 
8entative.s are the same as those required for electors of senators, 
viz., manhood and womanhood suffrage, or during the war, and for 
three years thereafter, membership of the Forces as defined by 
War Time Electoral Act 1917 ; natural bom or naturalized British 
8u1||ects : SIX months’ continuous residence in Australia, enrolment 
on the eleiitoral roll for the electoral division in whicn they reside 
Thp disquRliiications are the same as those of a Senate elector 
see notes to section H, p. 240. 

The War Time Electoral Act 1917 provides that subject to 
ceftain eifoi^tions, every naturalized British subject who was 
bom in an momy country shall be disqualified for voting 
at Commonwealth elections during tl^ war or within ^ 
months theneaftor. But a persem obuming to vote who WM 
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a natural born citizen or subject of France, Italy or Denmark, 
and who arrived in Australia before the date upon which the terri- 
tory in which he was bom became part of Germany or Austria, as 
the case may be, he is not deemed to hare been born in an enemy 
country, if he produces to the electoral officer a certificate in the 
prescribed form 

The toregomg disabilities do not, however, apply to prevent 
any of the following persons from voting — 

(а) any member of the forces who is serving outside Australia ; 

(б) any person u ho is or has been a member of the forces or who 

has applied for enlistment as a member of the forces and 
who has been rejected as medically unfit for service or 
who IS a parent or the wife, brother or sister of a person 
or who IS or has l)<*en a member of the forces or of a 
jierson who has so ajiplied and has been rejected , 

(c) anv [lerson who satisfies the presiding officer that he is a 
Christian and is cither an AssjTian or an Armenian. 

Vppliontion of State laws 

31. Until the Parliament otherwise provides, but 
subject to this Constitution, the laws in force in each 
State for the time being relating to elections for the 
more numerous House of the Parliament of the State 
shall, as nearly as practicable, apply to elections®’^ in 
the State of members of the House of Representatives. 

§87. “ELECTION OF MEMBERS OF THE HOUSE OF 
REPRESENTATIVES.” 

LEGISLATION 

Commonwe.^ith Eleitobal Act 1902-1911 
COMMONWEALTh EUECTORAI. WaR TiME AcT 1917 
Commonwealth Electoral Act 1918 

These earlier Acts now consolidated m the Act of 1918, provided 
for the appointment of a Chief Electoral Officer for the Common- 
wealth, a Commonwealth Electoral Officer for each State, retunung 
officers, electoral registrars and other officers Each State waa 
distributed into electoral divisions equal in number to the membem 
ur. » 
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of the. House Representatives to be chosen therein and there 
tins to be one member of the House of Representatives chosen in 
each electoral division. Rolls of the electors enrolled in each division 
in each State were to be prepared and printed. Arranfcements 
Vtete made for the enrolment of voters, the issue of the writs, the 
oonduct of elections , voting by post, absent voting, proceeding on 
the day of pollmg ; vote by secret ballot in the polling booths ; 
counting the votes , return of the writs ; limitation of election 
expenses meurred by candidates -£250 in a Senate election and £100 
in a House election , the prohibition of certain acts, such as bribery, 
treating, undue influence and the creation of a Court of Disputeil 
Returns 

In 1911 the whole of Part X of the pnncijavl .\ct relating to 
voting by post was repealed The Kleetoral Act 1902-11 remained 
in force till it was superseded by the ('ommon wealth Elts toral Act 
1918 (Consolidated) THls Act restorcfl v'oting by post and intio- 
duoed a system of preferential \oting, tiiat is. voting for candidates 
in the order of preference uidicated by the figures 1,2 3, etc , m 
connection with elections for the House of Rep^e^entatlvcs 

The method of voting in elections for the House of Represen- 
tatives, as amended by section 124 of the Act of 1918, is as follows : — 

In a House of Representatives election a voter shall mark his 
vote on his ballot-paper a.s follows — 

(а) where his ballot-paper is a ballot-pajier in accordance 

with Form F in the Schedule - he shall place the number 
1 in the square opjiosite the name of the candidate for 
whom he votes as his first preference, and shall give 
contingent votes for all the remaining candidates by 
placmg the numbers 2, 3, 4 (and so on, as the case re- 
quires) in the squares opposite their names so as to 
indicate the order of his preference for them , 

{b) where he votes at a polling place on jxilling day in accord- 
ance with the regulations relating to absent voting — 
he shall mark his vote on his ballot-paper in the manner 
prescribed by those regulations ; and 

(б) wl^sre he votes by post under the provisions of Part XII. 

of the Act — ^he shall mark his vote on his ballot-paper 
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in the manner prescribed by the r^oUitions relating to 
voting by post. 

Absent voting before a Registrar out of a polling booth U 
abolished, 

Wnt« for genoral election 

32. The Govenior-General in Couneil may cause 
writs*® to be issued for general elections of members of 
the House of Representatives. 

After the fir.st general election, the writs shall be 
i.ssued within ten days from the expiry of a House of 
Representatives or from the proclamation of a dissolu- 
tion thereof. 

§ 38. “ WRITS FOR GENERAL ELECTIONS Op MEMBERS.” 

LEGISLATION 

Commonwealth Eleitoral Act 1902-1911, Sectioxs 86-89, 91-93. 
Commonwealth Electoral Act 1918, SEortoNs 61-67. 

Writs for \acaiicies 

33. Whenever a vacancy happens in the House of 
Representatives, the *Speaker shall issue his writ for 
the election of a new member, or if there is no Speaker 
or if he is absent from tlie Commonwealth the Governor- 
General in Council may issue the wnt. 


Oualituntiont. of members 

34. Until the Parliament otherwise provides, the 
qualifications*® of a member of the House of Representa- 
tives shall be as follow's: — 

(i.) He must be of the full age of twenty-one 
years, and must be an elector entitled to 
vote at the election of member^ of the House 
of Representatives, or a persoh qualified to 
become* such elector, and must have been 
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for three years at the least a resident within 
the limits of the Commonwealth as existing 
at the time when he is chosen : 

(ii.) He must be a subject of the Queen, either 
natural-bom or for at least five years natur- 
alized under a law of the United Kingdom, 
or of a Colony w'hich has become or becomes 
a State, or of the Commonwealth, or of a 
State. 


§39. “QUALIFICATION.” 

As to the disqualification of State members, see note to section 
16, page 249 

Election of .Speaker 

35. The House of Representatives .shall, before pro- 
ceeding to the de.spatch of any other business, choose a 
member to be the Speaker of the Hou.se, and as often 
as the office of Speaker becomes vacant the House shall 
again choose a member to be the Speaker. 

The Speaker shall coase to hold bis office if he cea.ses 
to be a member. He may be removed from office by a 
vote of the House, or he may resign his office or his scat 
by writing addressed to the Governor-General. 

•Absence of Speaker 

36. Before or during any absence of the Speaker, 
the House of Representatives may choose a member to 
perform his duties in his absence. 

RcHignstion of member. 

37. A member may by writing addressed to the 
Speaker, or to the Governor-General if there is no 
Speaker or if the Speaker is absent from the Common- 
we^ih, resign his place, which thereupon shall become 
vaf^t. 
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Vacancy by absence. 

38. The place of a member shall become vacant if 
for two consecutive months of any session of the Par- 
liament he, withoTit the permission of the House, fails 
to attend the House. 


Quorum 

39. Until the Parliament otherwise provides, the 
presence of at least one-third of the whole number of 
the members of the House of Representatives shall be 
necessary to constitute a meeting of the House for the 
exercise of its powers. 

Voting in House of ReprtBentatives 

40. Questions arising in the House of Representa- 
tives shall be determined by a majority of votes other 
than that of tlie .Speaker. The Speaker shall not vote 
unless the numbers are equal, and then he shall have 
a easting vote. 

Part TV. — Both Houses or the Parliament. 

Right of doctors of States 

41. No adult person who has or acquires a right*® 
to vote at elections lor the more numerous House of 
the Parliament of a State shall, while the right continues, 
be prevented by any law of the Commonwealth from 
voting at elections for either House of the Parliament 
of the Commonwealth. 

§40. “RIGHT OF ELECTORS OF STATES.” 

LEGISLATION 

Commonwealth Franchise Act 1902, Section 4. 

Commonwealth Electoral Act 1918, Section 39. 

Oath or afhrmation of allegiance. 

42. Every senator and every member of the House 
of R©pre8entati\es shall before taking his seat make 
and subscribe before the Governor-General, or some 
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person authorized by him, an oath or affirmation of 
ell^ianoe in the form set forth in the schedule to this 
Constitution. 


Member of one House ineligible for other 

43. A member of either House of the Parliament 
shall be incapable of being chosen or of sitting as a 
member of the other House. 

\ 

Di^quaiificatjon 

44. Any person who — 

(i.) Is under any acknowledgement of allegiance, 
obedience, or adherence to a foreign power, 
or is a subject or a citizen or entitled to the 
rights or privileges of a subject or a citizen 
of a foreign power: or 

(ii.) Is attainted of treason, or has been con- 
victed and is under sentence, or subject to 
be sentenced, for any offence punishable 
under the law of the Commonwealth or of 
a iState by imprisonment for one year or 
longer : or 

(iii.) Is an undischarged bankrupt or insolvent : or 

(iv.) Holds any office of profit under the Crown, 
or any pension payable during the pleasure 
of the Crown out of any of the revenues of 
the Commonwealth : or 

(v.) Has any direct or indirect pecuniary interest 
in any agreement with the Public Service of 
the Commonwealth otherwise than as a 
member and in common with the other 
members of an incorporated company cou- 
SftBfjog of more than tw^ty-five pi^iwms: 
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shall be incapable of being chosen or of sitting as a 
senator or a member of the House of Representaliives. 

But sub-section (iv.) does not apply to the office of 
any of the Queen’s IVfinisters of State for the Common- 
wealth, or of any of the Queen’s Ministers for a State, 
or to t/ie receipt oi pay, half-pay, or a pension by any 
person as an officer or member of the Queen’s navy or 
army, or to the receipt oi pay as an officer or member 
of the naval or military forces of the Commonwealth 
by any person whose services are not wholly employed 
by the Commonwealth. 

\ araiicy on happrninc of disqualification. 

45. If a senator or member of the House of Repre- 
sentatives — 

(i.) Beconieis subject to any of the disabilities 
mentioned in the last preceding section : or 
(ii.) Takes the benefit, whether by assignment, 
composition, or otherw ise. of any law’ relat- 
ing to bankrupt or insolvent debtors; or 

Directly or wtlirect}y takes or agrees to take 
an} fee or honorarium for services rendered 
to the Commonwealth, or for services ren- 
dered in the Parliament to any person or 
Stfite ; 

his place shall thereupon become vacant. 


I’enaltv for sitting when disqualified 

46. Until the Parliament otherwise provides, any 
person declared by this Constitution to be incapable of 
sitting as a senator or as a member of the House of 
Representatives sludl, for every day on which he so aits, 
be liable to pay the sum of one hundred pounds to ftny 
pejson who sues for it in any court of compet^aJt 
jurisdiction. 
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Disputed elections. 

47. Until the Parliament otherwise provides, any 
question respecting the qualification of a senator or of 
a member of the House of Representatives, or respect- 
ing a vacancy in either House of the Parliament, and 
any question of a disputed*^ election to either House, 
shall be determined by the House in which the question 
arises. 

§4L “DISPUTED ELECTION IN ETIUEB HOUSE.” 

LEGISLATION 

Commonwealth Electoral Act 1902-1911, Sections 192-206 
Commonwealth Electoral A<t 1918, Seitions 183-202 
Allowance Ui nwmbe>m 

48. Until the Parliament otherwi.se pi'ovides, each 
senator and each member of the House of llepresenta- 
.tives shall receive an allowance*^ ol four hundred pounds 
a year, to be reckoned from the tlay on which he takes 
his seat. 


§ 42. “ ALLOWANCES TO MEMBER^.” 

LEGISLATION. 

Parliamentary Allowances Act 19<>7 

By the amending Act of 1907 members of the Senate and 
House of RepresentativeH receive an allowance of tooo jier year 
commencing from the date of their election. 

Fnvtlegee, Ac , of HouBes. 

49. The powers, privileges,*® and immimities of the 
Senate and of the House of Representatives, and of the 
members and the committees ot each House, shall be ' 
such as are declared by the Parliament, and until 
declared shall be those of the Commons House of Par- 
liament of tlie United Kingdom, and ot its members 
and committees, at the establishment ot the Common- 
wefl^thu 
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$43. ‘‘POWERS, PRIVILEGES AND IHinnilTIES.*’ 

LEGISLATION 

Parliamentary Papers Act 1908 . 

Ruleu and orders. 

50. Each House of the Parliament may make 
rules and orders Avith respect to — 

(i.) The mode in which its powers’ privileges, 
and immunities may be exercised and up- 
held: 

(ii.) The order and conduct of its business and 
proceedings either separately or jointly with 
the other House. 

P.A.RT — Powers of the Parliament. 

LoHislatiAp of tlipi Parliament 

51. The Parliament shall, .subject to this Constitu- 
tion, have power to make laws for the peace, order, and 
good government of the Commonwealth vith respect*® 
to: — 

(I.) Trade and commerce*® Avith other countries, 
and aniong*’^ the States: 

Conspeotus of Notes to Section 61 (1). 

§41 LbOI».I AT1\ 1- fow LRS 

Pleiiftrv natmo power', 

C'oxmoWtion of tcittis 

Distnhutioii ot f>owor8 in the Commonwealth 
The Australian Si heme 
Tlie Canadian Seliome 

Burden of proof of Commonwealth powers 
Oiigin of Cominon wealth powers 

§45 ‘ AA ITH RFSPEl T TO ” 

|46 “ TRAlir \ND CoMMEROF 

LEC5ISL\TION. 

Soft’Carriage of Goods Act 1904. 

Secret Commission ‘Act 1905. 

Commerce (Trade Dosoriptions) Act 1906. 




Australiiui Indiistried PremrvAtion (Anti.Tru«rf^> Act 1906. 
Spirits Act (Desonption) 1900. 

Seeunen’a Compsnsaitioa Act 1909-1911. 

Potency of the commerce power. 

Anti-Trust laws in United States. 

Monopoly of manufacture 
Freight and Traffic Casee 
Pipe and Steel Trust Case 
Northern Securities Case. 

The rule of reason 
Oiiengo Meat Trust Case. 

Tobacco Trust Cases 

Standard Oil Case 

Coal Combine Case in Australia. 

Labour obstruction to commerce in Uiuted St<ttes 
Employers’ liabilitj' legislation in United iStatC* 

Safetj appliance legislation in Uniled .StaUw 
Contracting out of Lability forbidden. 

Emploj ers’ liobility in \ustralia. 

Hours of labour in commoree. 

Memliersliip of trade unions in commerce. 

Regulation of wages iii commoroo 
Oeneral conditions of employment. 

Importation of goods 
Exportation. 

Maritime contracts. 

Trade description and grading 
Trade marks. 

Navigation and shipping in relation to cominCce 
Penal laws in commerce. 

Inquiries as to inter state and eMomaJ commC*''‘c 
Commerce powers reserved to the .States, 

“ Among the States.” 

Scope for Commonwealth legislation. 

I’roposed Constitutional amendment of the cpmmercc power. 


§44. “LEGISLATIVE POWERS." 

Plmaor Hatnre of Comotonweatth Pow«zs. 

The legislative powera of the Commonwealth »re. within their 
ambit, plmiary, and in reference to their Rubject matters, are as 
ample as the powers of the British Parliament by which these 
powers have been conferred They are not subject to the limita- 
tiosna a ddegated power. They may be exercised either absolutely 
or CKMiditkmally ; that is to say they may impoae duties or oonler 
ri^vts m fullest details or they may pass laws In gworal terma 
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Bubjfsot to conditions and regulations to be }H%acri1ved by tbc 
Qovernor-Gteneral and Council or by some subordinate authcffity. 
(See notes to Coastitution, section 1, page 220). 

The Commonwealth within the limits of its statutory authority 
is a sovereign State and can exercise fovereign powers subject only 
to the restrictions imposed by the Imperial eonnection and by the 
provisions of the ('oiistitution expressed o'" necessarily implied : 
D'Emd£n v Pedder. (lOO'l) 1 C L R , at pp 109-llfl It has always 
been held that under the authority eoiifened bv Colomal Constitu- 
tions “to make laus for the pea/e, order and good Government, 
etc ” with respect to enumerated matters the Colonial Ijegislatures 
have, within the temtones subject to their respective junsdiction-s, 
sovereign powers absolute and uncontrolled excejit as far as they 
may be resfneted b.\ their Constitutions Pc/u'dl v. Apollo Candle. 
Co., (1885) 1() App Cas , 282 , Baxter v Ah Way, 8 C L R . 626. 

The principal legislative powers of the Commonwealth are 
reinforced by incidental and implied powers Whilst few of the 
enumerated powers civen to the Commonwealth Parliament convey 
express authority to legislate concerning contracts, it can in dealing 
with assigned subject matters exercise all necessary and incidental 
powers to pass ofToctive laws Hence the power over inter-state 
and external commcicc necc“saril_\ authorizes legislation, regulating 
or forbidding eoinmorcial contiacts confined to inter-state and 
external tian.sactions The Kmy and the Attorney-General, Com- 
monwealth r Aeisoctated Sotthem ColUene-t and the Adelaide S. Co. 
Lid ..(1911) 4 (’ L R , 3S7 

In the same mauiiei, wdilst the Commonwealth Parliament has 
no general jurisdiction b) deal w'lth torts or crimes it can as a matter 
of neoessarj' lunilieation forbid offences against the laws of the Com- 
monwealth and inijiosc jieiialties for disobedience. In the wide 
sphere of the defence power tnere is'sca’-cely any limit to the Federal 
authority, civil and }ieual , the Com mon wealth Crimes Act (1914) 

* provides that any person con\ icted of treason shall be liable to the 
death penalty 

The legislative power of the Commonwealth includes 
option to pass retrospective civil and criminal laws relating to 
eaumerated subjects. It can validate an unauthorized or 
ciolleotdoii of customs tjuties ; ante-dating or making new 43^1^ 
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to operate retrospectively : Colonial Sugar Refining Co. Ltd. v. 
Irving, (1903) Q.S.R., 261 ; affirmed by the Privy Council, (1006) 
A.C., 369. 

It may pass penal laws making them operate retrospectively, 
penalising acts which were mnooent at the time of their commission : 
The King v. Kidman, 20 C.L.R , pj> 435-460 

Connotation ol Tenns. 

The meaiung of the terras used in the C/oastitution, such as 
trade, commerce, patents, etc., must lie ascertained by their sig- 
nification as understood in the year 1900 when the C\>nstitution 
came into force The Commonwealth Parliament cannot define or 
enlarge constitutional jKiwers It is bound by the meaning of 
powers as it must ha\e been contemplated by the framers of the 
Constitution It cannot call a thing a trade mark which wa.s not 
known as a trade mark in the ear I9(K). Whilst the pov ers granted 
do not change, they apjily from generation to generation to all 
things to which they are, in their nature. rea.sonably applicable . 
Per Brewtsr, J. m South Carolina v The United Stnle.'>, 199 IJ S , 
at p. 438. 

“ On the other hand, it must lie remembered that with adv ancmg 
civilization new developments, now unthought of nia> aiise uith 
respect to many subject matters So long as those new develoji- 
ments relate tii the same subject matter the jicwers of the Parlia- 
ment will continue to extend to them. For instance, I cannot 
doubt that the jiower of the Legislature as to posts and telegraphs 
and telephones, extends to wireless telegraphy and to any future 
disoovenes of a like kind, although in detail they may be very 
different from posts and telegraphs and telejihoncs as known in 
the nineteenth century An instance of a quite different kind of 
Subject matter is immigration, the meaning of which term cannot 
alter, however the method of bringing persons withm the geograpliicaJ 
iimite of the Commonwealth may be extended ” ; Per Griffith, C.J. 
AUometf-General for New South Walee v. Brewery Employees, 
6 0X.R., at p. 501. See also per Barton, J., ib. at pp. 521-2 ; per 
O’Onnor, j., ib ., at pp. 634-5. 

IHi to lw iti op of Fowezs in the Commonwealtb. 

One of the fundamental features of the Federal Constitution, 
Mid tile one vdiioh has been the subject of most controversy and most 
jndkdal deciskma is the ^irstem of distributibn of legislative powen 
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between the Parliament of the Commonwealth and the State Pasr- 
liaments. To effect such a distribution under a Federal Constitu- 
tion, it is necessary to divide the possible field of legislation by 
description of the various subject matters 

Generally speaking, the Australian Constitution, following the 
model of the Constitution of the Cnitcd S’tate«, has given specific 
tiubject matters to the Federal Parliament and tne residue of possible 
subject matters to the State Parliaments This method of distribu- 
tion leaves the States a uia-sp of exclusive poweis uhich cannot be 
invaded or interfered uith by the Federal authority and it also 
leaves to the States, in addition to their exclusive powers, certain 
concurrent powers as to matters -vnthm m the Federal sphere to 
pass laws not inconsistent with Federal laws 

Australian Scheme. 

'The siherne of the Australian Constitution, like that of the 
Constitution of the riiited States, is to confer certain definite and 
specifictl ]Knvcrs upon the (’ommoiiwealth, and to leave the residue 
of ]X)wer in the hands of the State.s This is expressed in our Con- 
stitution by the language of .sections ol and 52 which confer the 
Federal ]K)Wcr and section lOT which provides that ‘ Every power 
of the Parliament of a CViloin which ha.s become or becomes a State, 
shall, unles,s it i.s b\ tbi^ Constitution exclusively vested in the 
Parliament of the Commoiiwealth or withdrawn from the Parlia- 
ment of the State, eontimie as at the e.stabbshment of the Common- 
wealth ■ 111 the Ameriean Constitution it is expressed m the words 

of the Tentli Amendment The powers not delegated to the 
United States b\ the Constitution nor prohibited to it by the States, 
are reserved to the States res|X‘ctiveiv. or to the people.’ Incur 
judgment the schemes of the.se two Constitutions are. m this respect, 
identical In iieithei case is any new power conferred upon the 
States, nor is theie aii> exclusive distribution of powers, except as 
to a bnuted class of cases ’ Per Griffith, C.J , Deakin v Webb, 
•1 C.L.R at p. 6(Ci See also Baxter r Commissioner of Taxation, 
4 C L.R , at pp 1 ldfi-13, 1 12C 

CanadlBit Scheme. 

“ The scheme of the Canadian Constitution, which was rejected 
by the framers of this Constitution, is essentially different. An 
attempt was made in the British North America Act, by which ^ 
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powers of the Dominion and the Provinoes are conferred, to entimerafe 
all possible cubjeots of legislation, and to distribute them between 
the Dominion and the Provinces, giving the power in each case 
to the one authority to the exclusion of the other. It follows that 
every jiower of legislation must reside in one authority or the other, 
and if it cannot be exercised b 5 ' the authority on w bom it is conferred 
in express terms, it cannot be exercised at all. " Per Griffith. C J.. 
Deakin r Welfb, 1 C L R , at pp. 6«)5-6 vSeo al«o Ba tier v Commis- 
sioner of Taxaiiost. 4 (' L.R . at pp 11U9-J,‘1. l]2r) . The King v. 
Barger, 4 C L.R , at ji 6t) , Australiat, Boot Trade Employees 
11 . Whyhrow, 10 C L R , at pp 291 -S. 

Bvden of Proof of Commonwealth Powen. 

*■ At the time of Federation the federating Colonies jKwsessed 
full powers, delegated to them by the Imjierinl Parliament, of legis- 
lating for the peace, order and good government of their ja'ople 
It is clear that the powers which the Rovai C’ommi8sion.s Acts 
aSeot to exercise, of imposing, under penalties, new duties on the 
subjects or people residing wnthin the individual States, were before 
Federation vested in the legi.slatures of fliew Slates If so, the 
burden rests on those who affirm that the capacity to jiasa these 
Acte was put within the powers of the (^)mm^>nwcalth Parliament 
to show that this was done In order to .see whether this burden 
can be discharged, it is necessary to look closely nt the woniiiig 
of section 51 ” Eer Viwount Haxjiane, L(' in the Aftomey- 
Oeneral of the ('ammonwenllh v. Colonial Bugar Refining Co Ltd., 
(1913) 17 C.L.R., at p 649 

Oldgin of Commonwealth Poweia. 

In the Rotfol Commissions Case, Viscount Hai.danr, LG, 
delivering the judgment of the Board, said . ~ “ Their LxirdshiiHi 
will now examine the Commonwealth of Australia Constitution Act 
in the light of these observations with a view to answering the 
questions whether the Royal Commissions Acts of the Australian 
Parliament were within the powers which by this instrument were 
transfeired by the federating Colonies to the new Central Partia- 
ment ” ; 17 C.L.R., at p. 653. 

In this passage the Lord Chancellor promulgated the doctrine 
oi interpretation that tiie Commonwealth Parliament pomeased oafy 
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powers which bad been delegated to it by the States. In another 
passage his Lordship said — '* Their Lordships are called on to 
interpret the legislative compact made between the Commonwealth 
and the States, and they have to determine on the language of the 
Statute what nght.s of legislation the federating Colonies declared 
to be reserved to themselves ” Kxccption has been taken by 
federali.sts in Australia to this doctrine, that the Commonwealth 
can only exercise delegated po^\ers In an official statement made 
on 26th March, HU4, shortly after the receipt in Austraha of a copy 
of the judgment of the Privv Council, Sir William Irvtnk, K.C., 
the then Altorne\-Geiioial of the Commonwealth, said that the 
Privy Council hiul put fcuward as one of the mam principles for the 
interju-etation of the Constitution that the Federal Parliament 
possessed only powers which had been delegated by the States. 
He dissented from that \ie\\ and he thought that most Australians 
acquainted with the liistoiv of Australia would agree with him 
when he repudiated the icU'a that the power of the Federal Parlia- 
ment had Ik-cii delegated h\ the States The Commonwealth powers 
had originated from the same M>uue as those of the States namely, 
from the Imjierial Patliauieut hut a fai more important ground 
of the deei.Mon was that w'hieh placed a nariow hmit on w’hat were 
known as the incidental poweisot the Comnionviealth The Argv^, 
2(ith March. 1914. 

The Constitution, se<>tum .51 (X.wvii ) affords an illustration of 
powers which imi} he leferred to a.s delegated by the States to the 
Commonwealth, hut no such reference or delegation has yet been 
marlo by the States 

§ 45. “ WITH RESPECT TO.” 

Parliament has ])ower to make laws ' with respect to the 
following mattei-s I'he form of woriis used m our Constitution — 
the power to make laws with respect to ‘ any given subject— is 
wider in meaning than the form of words used m the Constitution 
•of the Unitctl States— power (ey) to lay and collect taxes,” or 
power t*o borrow money on the eiedit of the ITnited States. 

Applying this rule of construction His Honoi said — “ In my 
opmion, the prohibition of strikes is a law ‘ with respect to ’ 
subject of pi. XXXV.” Ptr Higgins, J. in iSiemp v. Australian Oh&» 
Manvfaetwers Co i/d., ,(1917) 23 C L.R., at p. 244. 
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§ 46. “ TRADE AED COMMERCE.” 

LEGISLATION. 

Sea Carriage of Goods (Reid-McLean) Act 1904. 

This Act applies only in relation to ships carrying goods from 
any place in Australia to any place outside Australia, or from one 
State to another State, and in relation to goods so carried, or received 
to be so carried in those ship.s It provides that any bill of lading or 
document containing an agreement re'ieving the owners, charterers 
or agents of any ship from liability for los.s or damage ai ising from 
the improper cotulition of the ships hold, or from negligence in 
loading, stowage, or deliveiy of gooils recened to lie carried m such 
ship shall be illegal, null and void , also that any such lull of lading 
or document lessening the obligations of the ouncts or charterers as 
to the seaworthiness of the ship, or in keeping the ships hold, 
refngeratlug and cikiI chamlnTS in sound and safe condition also 
lessenmg the obligaf ions of the master oflicers or agents, or .servants 
of anv ship to carcfullv handle and projierly deliver goods are illegal. 

Secret Commission (Isaacs) .Ait !(*(»,> 

Thi.s Act relato.s to trade and eommerce uilli other coiintries 
and among the States, and to agencies of and contiacts Mith the 
Ckiramonw ealth or anv Department or oilier tlieioof ,^nv jierson 
who, without the full knowletlEe and consent of the principal, 
directly or indirectly - («) being an agent of the pniicijiai accejits or 
obtains or agrees or offers to acce]»t or obtain from an>’ [lerson for 
himself or for any jktsoii other th.w the jirineipal , or (h) gives or 
agrees to give or offers to an agent of the iirineipal or to any jierson 
at the request of an agent of the pnneipal aiys gift or consideration 
aa an inducement or reward— (i ) for anv act done or to Ix' done, 
or any forluiarance observed or to be observt'd, or any fai’our or 
disfavour shown or to lie shown, in relation to the prineipal's affairs 
or business, or on the prmcipal's liehalf . or (ii ) .for obtaining or 
having obtained, or aiding or having aided to obtain for any person, 
an agency or contract for or with the principal, is guilty of an 
indictable offence. Any person who, lieing an agent deceives his 
principal by a false receipt or document is guilty of an indictable 
offence Anv agent who, secretly buys from or sells to himself 
any goods for or on behalf of his principal is guilty of an indictable 
offence. 



8m» U (!•)•] 


TRADE AKD COMJBOlpE. «S 


CouMZBCE (Trade Descriptions) (RBiD-MoLaiJr) Ac® 1905. 

Under this Act regulations may be maile prohibiting the importa- 
tion into Australia of any specified goods unless there is applied to 
them a trade description of such character, relating to such matters, 
and applied in such manner, as is prescribed The regulations mav 
prohibit the exportation of an\ specified goods, unless there is 
applied to them a trade description of such character, relating to 
such matters, and applied m such manner, as is prescribed. The 
regulations can onh' n))]ilv to the following goods — Articles used for 
food or drink b\ man oi used in the manufacture or preparation 
of articles used foi food oi drink b\ man , or medicines or medical 
or medicinal piejiaiations for internal or external use , manures 
or apparel {including lioot'- and shoe'-) and the materials from which 
such apparel is maiiufactiiied or jewellery or seeds and plants. 

The -ArsTRAi.LvN Inui stries Preservation (Anti-Trust) 
(Deikek-Isaacs) Act 1906. 

Thi" Act founded on the Sherman Act. Umted States, provided 
that an_\ |)er«on who enters into any contract, or engages in any 
cornliination in relation to trade or commerce with other countries 
or amongst the States —(a) with intent to restram trade or commerce 
to the (letnnieiit of the public , or (6) with intent to destroy or 
m)ure h\ means of mifaii coin|)etition any Australian industry, 
the preserAation of winch is advantageous to the Commonwealth, 
haiiiig (Ini' leganl to the mtcicsts of producers, workers and con- 
sumers. IS guilts of an offence section 4 

.\in foreign <'or|Kiiation or trading or financial corporation 
formed wthin the Coiiimonwealth, which, either as principal or 
agent eiiteis mlo am contract or engages m any combination— (a) 
with intent to restrain trade or commerce within the Commonwealth 
to the detriment of the public or {h) with intent to destroy or 
injure bv means of unfair competition any Australian industry, the 
• preservation of whieli is advantageous to the Commonwealtii, 
having due regaul to the interests of producers workers, and con 
Puniers, is guilti of an offence section 

Anv ixTsoii who monopolizes or attempts to monopolize, or 
combhies or conspires with ani other person to monopolize, any 
part of the trade oi eiimmcrcc with other countries or among 
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States, with intent to control, to the detriment of the public, the 
supply or price of any service, merchandise, or commodity, is guilty 
of an offence : section 7. 

Any foreign corporation, or trading or financial coriioration 
formed within the Commonwealth, which monopolizes or attempts 
to monopolize, or combmes or conspires with any person to monopolize 
any part of the trade or commerce witnm the Commonwealth, 
with intent to. control, to the detriment of the public, the sujiply oi 
price of any service, merchandise, or commodity, is guilty of an 
offence . section 8. 

A number c>f sections in this .Act are designed to prev'cnt the 
dumping of good.s into the Coiniiioinvealth iinrlei eireniiistaiices 
amounting to unfair competition Where complaints of dumping 
are made they may bo inquired into by the Comptroller Ccncral 
of Customs, and if such complaintb are found to be prnriu fane 
sustained, the Minister mav rtder the inattm' to a Jiistiei' of tlie 
High Court for exhaustive investigation It the .liistiee deter- 
mines that the imported giwnls are being imported with the 
intent to destroy or injure any Aiistrabiiii industry bv then 
sale or disposal within the Commonwealth m unfair eoinjietition 
with any Australian gcxids, their imjiortation inav be prohibittsl by 
proclamation . Part III. 

The amending Act of 1908 gives the ComjitroJler-General jaiwer, 
when he beheves an offence has been committed, to reijuirc fiersons 
to answer questions and produce documents action Jo (b) The 
further amending Act of 1909 provides that any jierson offering or 
giving unfair rebates, refunds, or ermoeasions m consideration of 
exclusive dealings in inter-State or external trade, is guilty of an 
offence It is, however, a good defence in a prosecution that the 
matter or thing alleged to have been done in contravention of this 
section w'as not to the detriment of the public, and did not constitute 
competition which was unfair in the circumstances ■ section 7 (a). 
Ai^ pmBon who, in inter-state ot external trade improperly or, 
unreasonably refuses to deal with any other persons is guilty of an 
offence ; section 7 (b). 

By the amending Act of 1910, the words m section 4 (a) of the 
principal Act to the detriment of the public ” were omitted and a 
new section to the fc^owing effect was inserted. It shall be a defence 
to a prosecution for an offence under sectifin 4 (a) of the Act that 
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the matter or thing alleged to have been done in restraint of or with 
intent to restrain trade or commerce was not to the detriment of 
the public and that the restraint of trade or commerce effected or 
intended was not unreasonable 

This amendment made an imjiortant change m the onus of 
proof in Crown ])ro.sccutions t'lidcr the law as it stood before the 
amendment, the Grown was KHpiued to prove ‘ detriment to the 
public , under the amendment that onus has be^ lemoved from 
the Crown and the defendant is required to show' that any restramt 
w'hich ma> be proied i^ not to the iletnment of the public and not 
unreasonable. 

B\ anothei section m tlie same amendmg Act, the W'ords in 
.section 7 of the jirincqial Act with intent to control to the detri- 
ment of the public ' etc , wore omitted , thus, to some extent, 
reducing the Imidon of proof east upon the Crown m monopoly 
prosecutions 

SriRirs (Dr.sc Rii'Tios) Act 1906 

Xu iiiqioi-ter oi lutei-State trader i.s allowed to describe any 
sjunts as Pure .\ustialian Standaid Brandy” or " Au.stralian 
FBendcd Braudv or Austiahan Standaid Malt Whisky ” or 
' Amstmlian Blended \\ hiskv oi 'Australian Standard Rum,” 
unless the .sjunts are le-.jieelivelv 'Pure Australian Standard 
Brand \ ' or .Viisti.dian Blended Biandj-,’ '' Australian Standard 
.Malt Wlusk\ ■ or Aiisti.dian Blendetl Whisky ’ or ' Australian 
Standard Hum ’ .is detiiied b\ this Act Xhi importer or inter-state 
trailer is allowed to descniK- as brandy ain spirit not distilled w'holly 
from grajK? wiiie No iiuiHirted spirits (other than gin, Geneva, 
Hollands, selmiijips oi luiueuis) can be delivered from the control 
of the customs for huiuuii eonsumption unless the Collector of Cus- 
toms for the vState is satistieil that the spmits have been matured 
bv storage in wihkI foi a ])eriod of not less than two years. If 
imported .spirits arc found on aiialvsis to be of bad or inferior quality 
and unlit for human consumption they may be methylated 

Skamex s Compensation Act 1909. 

This Act provided that seamen employed on ships registered in 
the Commonwealth when engaged in trade with other countries, 
or on any ship encaged in the coasting trade if they have been 
flhipped under articles of agreement entered into in Australia, and 
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SMunen in tlie service of tbe Comnwawealih other than the navaJ 
or military service, meeting with a personal injury by accident 
arising out of and m the course of their employment, should be 
entitled to claim compensation from their coniployere in accordance 
with the first schedule of the Act The first schedule gives a scale 
and defines the conditions of compensations . the second schedule 
prescribes the legal procedure to lie followed in order to obtain 
compensation under the Act The .Seamen's Compensation Act 
1909 which expressly dealt with all the coasting trade of Australia, 
whether withui the limits of a State or extending from one State to 
another, was held by the High Court to be beyond the constitutional 
power of the Federal Parliament and therefore null and void 
The Oumera of the S S Kahbia v IFi/son, (1910) II (' L R 089 

In consequence of the dwi«ioii of the Hitrh Court in the Knlihta 
Case the Seamen ■> Coinjx'nsation Act (1911) was passed expressly 
confined in its ojxTation to those engaged in mter-statc and external 
commerce 


§46. “TRADE AND COMMERCE.” 

Potency of the Commerce Power. 

The jKitcncy, adaptalnhtv and spaciousness of the Fedeial 
power over niter-stato and external trade and euiiimerec is shown 
in a mass of decisions given m the cooise of the judicial interpreta- 
tion of the Federal Constitution lioth in the I'niteci States and in 
Australia. It is now cstabhsbed bc_\ojid all eonti(>veis_\ tliat this 
power includes authority to prohibit trusts, combines, and inoao- 
jxilies in the restraint of iuter-.state and external trade and to some 
extent, to regulate the labour and employment eoinlitions of woikers 
operating such trade and comnieree 

The eoiinnerec |X)wcr is plenary as to its objects and ineludcs 
a power to prescribe rules of conduct by w'hich inter-state and 
external commerce may be promoteil and secured It extends t<> 
making laws for the prevention and punishment of all aetive obstruc- 
tion to the freedom of inter-state commerce In Be Dehha. l.'iS 
U.S., .564, at p. .)80 ; United Slates v Working Men's Amalgamated 
Council of New Orletms, .'>4 Fed. Rep , 994. 

Commerce includes the tranaportation of goods and agents and 
pensons and railways used for inter-state communication. In the 
United States the commerce power has received the widest, and, in 
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fact, most surprising, interpretation. Among other measures, imder 
this heading, laws have been passed for securing the safety of men 
employed upon railways engaged in mter-state traffic, for imposing 
tests of capacity upon engine dri\ers engaged in that traffic, and for 
the enforcement of awards as to terms of employment made upon 
voluntary submission to arbitration bv the employers and the men. 

Anti'Trust Laws. 

The Australian Industries Piescrvation (Anti-Trust) Act is 
based on section .51 (i ) of the Constitution, which gives the Federal 
Parliament power to regulate trade and commerce Iietween the 
States, and Mith othei couiitnes That section is identical with, 
having been copied from, a similai one in the Omstitution of the 
United States The jirovisioii'- of the Australian Anti-Trust Act 
are similar iii substance to but clearer and more effective than, 
those of the Sherman Anti-Trust Act passed by Congress in 1890 
entitled ' .\n Act to ]»roteet trade and commerce against unlawful 
restraints and ni(mo])olies Sec t ion 1 provides — ' Every contract, 
coin binat ion, in the foiiii of trust or otherwise, or conspiracy, in 
restraint of trade oi comineicc among the States, or with foreign 
count Ties, IS herebi doclarwl to Vm' illegal Penalty misdemeanour, 
fine 5,(KM) dollars, or one \ ear s iinprisoiinient " Contracts in restraint 
of inter-state traile weie therein made not onJ_\ illegal, but criminal. 
It nia\ Vk* interesting and useful to summarise the couise of inter- 
pretation and litigation lu ahich ihe Amencan Act has been tested 
and its i-onstitutioiialit V has been affirmed The conclusion is 
obvious that what has Itcen done bv legislation and judicial enforce- 
ment 111 America without an amendment of the Constitution, can 
be done in Australia 

Coal Combine Cases m the United States. 

One of the rii>< ciisos ileciderl under the Act was that of Untied 
Slatcji V Jelleco Moiiiitain (’ml Company. (1891) 46 Fed. Rep.. 432. 
The SiijMeme Court lield that an agreement between coal mining 
.companies in Tennessee ojierating chiefly in one State and the 
delivery of the coal to be in another State, creating a coal exchange, 
fixing the price of coal at the nimes. and the margin of profit to the 
dealers, enforcing tlie same bv fines, was in restraint of trade, con- 
trary to the Act and liable to the jienalties of the Act. 

Jn the United Sltatee v. Coal Dealers' Association of California, 
(1898) 86 Fbd. Rep., 252, an unxnoorporated association of coal 
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dealers, regulating the distribution and prices of coal in the inter- 
state coal traffic, was hold to be an illegal combination Similarly 
in the Unitetl Staten v. Chesapeake and Ohio Fuel Company, (1900), 
116 Fed. Rep , 610, the (>>urt held that an agreement by a cor- 
poration to take the entire product of a number of coal-producing 
firms engaged m coal mining, intending to sell the same at not less 
than the price to lie fixed b>' an executive eommittee, aiul to neeount 
to the parties the entii-e proeeetls above a fixed sum. to be retained 
as compensation, was held to be contrar\ to the Act and void 

Monopoly ol Manatactore. 

In the United Slates r Knujht, (1H94) l.)6 I' S 1 , it utus held 
that the Anti-Trust Act applies only to restraints of trade and com- 
merce between the States, and does not extend to a manufacturing 
comiMmy within a State, acquiring nearl\ complete control of the 
manufacture of sugar, as manufacture is not commerce See, how- 
ever, the 7'obacco and Pipe cases 

Fraight and Traffic Cases. 

The facts in the United States r Trans-Missoiin Freight 
Association, (1897) l(i6 11 S . 292, were that there was an agreement 
by members of the railway associations for then mutual jirotection 
also that there should lx; rea.sonable rates chargcnl by eomjietmg 
earners on all freight traffic, both through and local This was held 
to be an unlawful restraint within the ineamng of the Act It 
was decided that the jirohibitions of the Act ajiplied to any restraint 
and whether reasonable or unreasonable at common law A similar 
judgment was given in the United States v. Joint Traffic Associa- 
tion, (1896) 76 Fed. Rep,, 895 171 I’.S , 244 

Pipe and Steel Combine. 

The case of the United States v Addystmi Pipe and Steel Co , 
{No. 3), 85 Fell Rep., p 278, is instructive as showing the ojieration 
of the anti-tnist law. This was a proceeding m equity begun by 
petition filed by the Attorney -Cleneral on behalf of the United States,* 
against sir corporations engaged in the manufacture of cast-iron 
pipe, charging them with a combination in violation of the Act of 
1890. It was shown that the defendant companies entered into a 
combination to raise the price of pipe for all States, west and south 
of New Ymdc, Pennsylvania and Virginia. Their joint output was 
two bundled and twenty thousand tons, while the total capacity 
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of all the other pifx* manufacturers was one hundred and seventy 
thousand five huntlred, of which an important part was manufac- 
turetl at places so far distant from the places of considerable demand 
that necessary freight rates excluded competition. The mills of 
the defendants were situated, two in Alabama, two in Tennessee, 
one m Kentucky and one in f)hio Custom required the seller to 
deliver the (iipe at the place where it vv'as to be used by the buyer, 
and to include m tiic ]iiice the cost of dehv’^ery Under the agree- 
ment ev'cry request for bitls vva« submitted, except' m the case of 
certain cities which were reserved ’ for particular members of the 
combination, to the cential eoniinittee, which fixeil a price and 
awarded the contract to the niember which would agree to pay for 
the iK'iK'fit of the other members of the association, the largest 
bonus The contract of association restrained ev-ery' defendant, 
exee])t the one selected to receive the contract from soliciting in 
good faith, oi inakini: a contract for pipes with the intending pur- 
cha.sor, and restrained tlie defendant so selected from making a 
contiHct e\oe))t at the puce fi.xed by the committee. The Circuit 
Court iK'ld that the ca'c was not within the Federal jurisdiction 

The ease came before the Circuit Court of Appeal, which 
roveixed the judgment of the Circuit Court and granted an injunc- 
tion It afterwards came before the Supreme Court of the United 
States. (ItsOit) IT."* I’S 211 

Ml .lustioe Pkckhvm, delivering the unanimous judgment of 
the Sujireme Court of tlie Caited States, said — “ Under this grant 
of jiower to Congress that bislv iii oui judgment, may enact such 
legislation as shall vleelaic void and prohibit the performance of 
am contract bctwtH.'n individuals or corporations, where the natural 
and diiv'ct effect of .such a contract will be, when carried out, to 
dirc'cth , and not as a mere mcident to other and innocent purposes, 
regulate to any .substantial extent, mter-State commerce " , 

“ If the nwessarv direct and immediate effect of the contract 
be to violate an act of Congiess and also to restrain and regulate 
inter-state eommeice it is manifestly immaterial whether the design 
to so regulate was or was not in existence when the contract was 
entered into In such a case the design does not constitute the 
material thing The fact of a direct' and substantial regulaticm 
is the important part of the contract, and that reguiatitm mcistmg, 
it is unimportant that it w’as not designed. 
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“WhefPe the oontraot ftSeoite mter-state oommeroe only inot- 
denta^ and not diisectiy, the fact that it waa not designed or 
uiteoded to afFect such commerce is simply an additicmal reason 
fOT heading the contract valid and not touched by the act of Congress. 
Othwwise the design prompting the execution of a contract pertain- 
ing to and directly affecting, and more or less regulating, inter-state 
oommeroe is of no importance. We conclude that the plam lan- 
guage of the grant to Congress of power to regulate commerce 
amcmg the several States includes ^xiwer to legislate upon the 
subject of those oontracte in respect to mtor-state or foreign com- 
merce which directly afFect and regulate that commerce, and wc 
can find no reasonable ground for asserting that the constitutional 
provision as to the libertj' of the individual limits the extent of 
that power as claimed hv the appellants " 17.') C S , 211, at p 

228. 


VuChem Seoahties Case— The Role of Reason. 

The true principle of the Act was exhaustively considered by 
the Sujweme C-ourt in a great contest known as Uarrinuiv v Xorthf m 
Securtttea Co, (1904) 197 I’ S.. 244, in which it was hold that 
the organization of a New Jersey Corporation as a holding eoi pora- 
tion, for the shares of competing State railroads, was an illegal 
combination in restraint of inter-state eommeree. 

In this case Mr Justice Brewer said that the contracts in 
the two preceding eases were unreasonable, and the convictions weie 
rightly sustained. In his ojiinion, a true test was whether the 
restraint w'as reasonable or unreasonable at common law CongreHs, 
he said, did not intend to reach minor contracts in partial restiamt 
This construction was adopted by the Supreme Court as the rule of 
reason in the Standard Oil and Tobacco Cases, decider! in 1911 
It was held that the Act only forbade restraints which ojierated to 
the prejudice of the public interest by undnij restricting com- 
petatkn, or the due course of trade In the Standard Oil and 
TdbtMo Oases, the Court found on the evideime that there was a 
dkeot oonduDaticHi for the purpose of crushing competition and 
naoni^pelwiDg the market. It was thought by some critics that 
Ak cauptwotiqp of the Act, reoogmziag the rule of reason, and 
ndnittfng ladioiai disoretioD, amounted to an emasculation of 
the Aet, b«t leading jerists oonskbr this uriticism as clearly un- 
founded. 
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Oldaiio Mmi Trait Caw. 

In the United Slate* r Svnft, (1903) 122 Fed. Rep., 629, defen- 
dants controlled 60 per cent of the beef trade of the United States. 
They bought live stock from different parts of the country, converted 
into fresh meats , then shipping then meats to their agents, to be 
sold to consumers in the different States The purchases, shipments, 
and transportation were commerciallv mdeyiendent , the purchaaii^ 
agents of the defendants nere required to refram from biddmg 
against each other At times Vndiling up was allowed in order to 
induce large shipments. There was an agreement upon price to 
be adopted, and restrictions iqKin the (juantities of meat to be 
shipped , there were arrangements for lebates and di.scnminating 
rates This was held to be an unlawful combination in restraint 
of trade , an injunction was granted 

Tobacco Cases. 

In the United Stale* v American Tobacco Co . (1910-11) 221 
r iS 196, it was pro\ed that the defendants acquired dominion and 
control o^er the tobacco trade of the United States by principal and 
subsidiary associations, as the lesiilt of purchasing numerous com- 
jietitors in many cases closing iiji the lnisme,ss when acquired, 
and obtaining stock control of other competitors, as well a-s of con- 
cerns manufacturing the elements essential to the production of 
tobacco , held b\ the Court that the facts constituted a violation of 
the Anti-Tni,st .Act. that there was an unlawful combination in 
reatramt of trade, and an atteinjited monopolisation of the tobacco 
business A decree mh.s made ordenng n jilan whereby the trust 
was dissolved, and the assets of the trust were distributed pro rata 
among the shareholders oi^anized and for new' companies. A 
similar pro rata distiibution of assets of a combine, adjudged to be 
illegal, was approved b\’ the Supreme Court in the case of the 
Harriman v. Noilhem Sectinlies ('omqxiny. (1904) 197 U S., 244. 

Standard Oil Case. 

• In the Standard Oil Co v. United Slates. (1911) 221 U.S., 1, 
it was held that the iinitieation and control over the oil industry, 
which resulted from combining in the hands of a holding company 
the capital stock of lanous corporations trading in petroleum, 
raised the presumption of intent to exclude others from the trade, thus 
oeotraUsing in the oombmation the perpetual control of the business. 
* 9 ^ was held by the Ooiirt without dissent. A decree of (hssoitftioli 
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was granted, also an injunction enjoining the subsidiary corporations 
and stock holders from entering into any agreement to bring about 
any further violation of the Act 

The whole of these decisions would, it is submitted, l>e applic- 
able to the enforcement of the anti-trust law of the Commonwealth 

Labour Obstruction to Commerce. 

The anti-trust and anti-comhine jirovisions of the Sherman Act 
have been held to ap])l_\ to all eombmntions to dn\e eomjictitora 
out of the field of inter-state coinineree b> iinnoyanee, intimidation 
or otherwise The means by which a icstramt mav lie effccted- 
whether by contract, by violence or intiniidalion is immaterial 
All reatnctious ujKin inter-state and foreign commerce are jirohibited 
Prentire an/i Egan. Commerce ('Iouac of the Federal CmiMitulion, 
p. 32.“! 

The Act was first apjilied to labour troubles m the cast' of the 
United States r Worktntj Men's Conned. .')4 Fed Rep , IfiW In 
this case a dispute which had arisen lielweeii warehousemen at 
New Orleans and their emiiloyi'cs had resulted in concertetl action 
by a large number of labour associations in the citv to prevent the 
employment of non-union men To effect this coinjnilsion the 
associations enforced a diacontiniiance of labour m all Kinds of 
business in New Orleans, including the traiispoi-talioii of gootls and 
merchandise from State to State and to ami from foreign coniitiies 
In some branches of bnsme.s.s the effort was made to replace the 
striking men bv other workmen, but this was re.si.sted bv the intimi- 
dation .springing from large crowds of union men as.semblmg in the 
Streets, and in some iitstances by violence, so that transfKirtation 
was effectually stopped 

The Court conceded that at the outset of the contest, the labour 
organizations acteil lawfully, but when lawful foroe^^ are put into 
unlawful channels, i e when lawful associations adopt and further 
unlawful purposes and do unlawful acts, the associations themselves 
becsome unlawful. The evil, as well as the unlawfulness, of the act 
cA the defendants, consists in this that, until certain demands of 
theirs were complied with they* endeavoured to prevent, and did 
prevent, everybody from moving the commerce of the country. 

The Act was next applied in the case of the United Slates v. 
EUiott and Others, 62 Fed. Rep.. 801. The defendants were charged 
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with having combined to prevent railroads radiating from St. Louis 
from conductmg their customary business of transportation between 
points in Missouri and other States , that they mduced persons 
employetl by the railway companies to leave the service , that they 
had issued orders directing members of their organization to cease 
ojierating trams of the companies m whose service they were employed 
and that the^ hail assi-iled a purjiose to prev^ent anj' operation by 
t.he railways which refused to aeeeile to certain demands Such a 
eombmation, the Court said, was within the fair intent of the Act 
of ISIMI An orgam/ation whose object is to prevent the operation 
of imiHirtant railroads until thev have acceded to certain demands 
made iijion them, whether these demands are in themselves reason- 
able or unreasonable pist or unjust, is an unlawful conspiracy in 
restraint of mUT-stnU- i-ommciee A prohmmary injunction was 
therefore granted under the statute, to restrain further violation of 
the law b\ the defendants L jion argument of a demurrer to the 
bill the ease was asram considered and the former decision affirmed. 
The statute, it was said, deelaies evert act of combination in re- 
straint of trade oi commerce among the States, or with foreign 
nations illegal, and this jirohibition includes any restriction or 
hindrance created In atijilieation of external force The fact that 
the lull ehaigeil the commission of acts which when done would be 
crimes does not limit the jurisdiction granted to the Courts. The 
law would ho \eiy imperfect if a mmibei of irresponsible men could 
conspire to destun ])ro|iert\ and interrupt commerce, and never- 
theless be boNoiid the reach of the only order by which the courts 
could gi\e iule(|uate jiioteetion 

The same rule was followed in the United Htales v Debs, 64 
Fed Kep . 724 .ludge Woods m enforcing an injunction restrain- 
ing the defendant from interfering with mter-stabe traffic, said — 
•• The Anti-Trust Act could not apph to one class of monopolies 
alone SupjKise foi example, some manufacturers of sleeping cars, 
comjieting with the Pullman Company, should in their own interests, 
• oombme with railroad einiiloyees to prevent the use of Pullman cars, 
would it not be evident that the combination would, in 
any view' of the .statute, be within its terms ? But if the officers or 
agents of car companies, who might or might not be capitalists, 
arc indictable for such offence, how could their fellow conspirators 
be e.\empt > Can workingmen acting by themselves, upon their 
own motion, and for their own purpose, whether avowed or secret. 
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4o forlndden by the statute, without oriminal responsibility, 

and 3 ret be criminally respcmaible for the same things done at the 
instance of others, and to promote purposes not their own ? or will 
it be said that under this statute one who is not a capitalist may, 
without criminality, assist capitalists in the doing of things wh'ioh 
on their part are criminal.” 

The law condemns combinations, not only when they take 
the form of trusts, but in whatever form they may be found, if they 
restrain trade In this case the defendants were adjudged guilty 
of contempt of Court in violating an injunction, and this order was 
approved by the Supreme Court ujion application for a writ of 
habeas corpus but without basing its decision on the statute In 
re Debs, Lift I’ S , 564 

Anti-Combine Law in Australia. 

The constitutionality of Commonwealth contract restrictive 
legislation, as represented by the .Australian Industries Pr(“ser\ ation 
Act was considered bv the High ('oiirf in the case of I/ndrlart 
Parker ('o iJj v Aloorehead and Appleton r Moorehead . (ISM >9) 
8 C.L.R., 330 These apjieals were lirouglit from (onvictions for 
breaches of section 15 (6) of the Act of HNKi in refusing to answei 
certain questions put to the appellants b\ the Coin] »t roller -General 
of Customs Huddart Parker & Co was a I'orfxiration duly formed 
under the law of the State of V'letoria Appleton was the manager 
of the Company On behalf of Huddart Parker & Co it was con- 
tended sections 5 and 8 relating to foreign and State formiKl cor- 
porations, were ultra inres Both apyiellants urged that section 1.") 
(6) "power to put questions to any person ’ was ultra nres The 
Full Court (per GRimTH, C.J , and Barton, O'Connor Isaacs 
and Higgins, .fJ ) held that section 15 (f>) was within the legislative 
competence of the Commonwealth Parliament Appleton's apjR'al 
was dismissed and he was required to answer the ({iiestions The 
Full Court, Isaacs, J. dissenting, held that sections 5 and 8. relating 
to State formed corporation.s, such as Huddart Parker & (ki Ltd., 
svere uUm vires of the Commonwealth Parliament and void Iteeanse 

were not limited to ” trade and commerce with otho* countries 
aad among the States ' ’ but purported to regulate the operations 
and oonduot of oorporations mgaged in trade and commerce within 
a State. The omvkttion againt tlw Company was quashed. See 
notes to asetien SI <KX.). 
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The High Court, first in its original judedictian b^ote Mr. 
Justice Isaacs, in the case of The King and the Attorney- General 
of the Commonwealth v The Associated Northern Ccllieriee, (1911) 
14 C L.R., 387, and afterwards in its appellate jurisdiction before 
the Full Court in the same case sub nomine the Adelaide Steamship 
Co V The King and the AUorneg- General of the Comnumwealth, 
(1912) 1.) C L R . fin, had the ojiportiimtv of considering and adjudi- 
cating upon the coristitutionalitv and .scojie of some of the provisions 
of the Australian Indiistnes Preservation Act 

In this case the iiicaiiing and effect of some of these sections 
came before the High Court for con.sideration under the following 
circumstances ShoitK after the Act came into operation a com- 
jilete cxjiress contract was entered into between the collieries’ 
owners of the first part and the ship-owners of the second part, in 
relation to mtcr-state tiaile and comineice in Newcastle and Mait- 
land coal This coutia<'t was renewed and it continued to exist and 
ojierate w ith some iiit<Tmeiliate modifications down to the commence- 
ment of this action, and it was then still in force It was entered into 
and at all events wa^ renewed, as was alleged by the prosecution, 
with intent to restrain that trade and commerce to the detriment of 
the public In other words the contiaot itself was relied on as 
constituting an offeiico against section 4 Next it is said that there 
existed during the jicikkI mentioned a coiubmation between the 
two sets of proprietor- coal and ship](mg--eieated bv the conduct 
of the parties, that eoiidiiet of the jiartic- consi.stmg of concerted 
liusiiics- action earned on ujsui eeitam leeognized lines laid down 
jirolmhlc h> some contract in the nature of that alieady referred to, 
or, if not. then h,\ miderstaiiding or jiractice of a similar tendency 
and offiH't and that during the greatei jiart of that jieriod two other 
shijijung Hrms the Melbourne Steamshiji Co and James Pater- 
son t Co , not defendants, were added to the combinatiou. This 
combination, it was averred, was luaintauied with the like intent to 
restrain the iiiU'r-state trade and coniinerce m Newca-stle and Mait- 
• land coal to the detriment of the jiublic The defendants ccncemed 
were' said to come within the ambit of section 4 as to combinations 
in three different \va>s -ina-sniuch a.s each of them was, and con- 
tinued to be, and wa-s engaged in the oombination. Next, it was 
charged that the business conduct of the defendants and their 
established relations with each other amounted to monopolizing or 
attempting to monoju^ize, and to a combination and conspiracy to 
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monopolize the trade and oommeree in Newcastle and Maitland coal, 
with intent to control, to the detriment of the public, the supply and 
price of the coal. Lastly as to those who might be considered as 
merely assisting others to effect the prohibited acts, it was charged 
that they come within the provisions of section 9 as aiding, allotting, 
counselliiig or procuring, and are therefore to be deemed to have 
committed the ])rincipal offences The detriment to the ]uiblic 
which wa.s alleged to have ansen and to have been intended, as a 
result of the /natters complained of, consisted m the practical and 
persistent annihilation of connietition on land and sea, evcessue, 
arbitrary and capricious prices charged to consumers restriction 
of their ojiportumties of choice, difficulties m obtaining ])arf iciilar 
classes or grades of coal desired substitution rcalK coinpiilson of 
other coal for coal preferred, and delav' in obtaiiiiin; delivery 
The defence wa-s in effect a denial of all that was charged by the 
plaintiffs. 

The trial before .Mr Justice Jsa'Ic s lasted 73 days His tinrlings 
in a fxiwerful and brilliant judgment were as follows H<-ld first 
that the defendants had made and eiiteied into a contract and wer<> 
and continued to be* memlKUs of and wctc engaged in a combination 
with intent to rt'strain the inter state tiadc and commcicc in New- 
castle coal to the detriment of the jmblic and that tliev hiul also 
monopolizeil and combined or conspired to nionoiiulize the saicl 
trade with intent to restrain to flie detriment of the public the 
supply and price of the said comnuKlifv within the piovisioiis «)f 
sections 4 and 7 of the .\ct anil that the defendants had aided and 
abetted one another under section 9 in the commi.ssion of the said 
offences and jieiialtie.s intiicteil on the individual defeiulaiits and 
an injunction granted against the further carrying out of tlic unlaw- 
ful contract or combination. 

Upon appeal to the High Court in -Viigust 1912, the judgment 
Mr. Justice I.saacs was reversed on the following ground' - 
“ That the agreement lx‘tween the proprietors and the ahiji-uwners 
was not, on its face, made w'lth intent to restrain trade or commerce 
to the detriment of the public or with intent to monopolize the 
inter-State trade m such coal to the like detriment (2) That an 
intention to cause detriment to the public should not be inferred 
from the mere fact that the powers conferred by the agreement 
could be used so as to cause such detriment. (3) That on the 
evidence, that no actual detriment to the public was shown to have 
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been caused by the exercise of the jiowers conferred by the agreement 
and, therefore, that no intent to cause such detriment could be 
inferred Adelaide Steamship Po Ltd v The King and the Attomey- 
Oeneral of the Pommonweallh, (1!>12) lo CLR, 65. On appeal to 
the Privy (Jouncil the decision of the High Court was affirmed ; 
(1913) 18 C L R , :if) 

Employers’ Liability Legislation m United States. 

Congress has pas.scd se\cial Employers' LiabilityActs for the 
benefit and protection of jiersons engaged m inter-state traffic and 
transportation inclucbng goods and passengers The validity of 
the first of the.si* Acts was considereil by the Supreme Court in the 
case of H<nmrd v Illinois ('mind Radroad Po (1907) (Emjdoyers 
Luihdily Case ( A'o 1), 207 I’ S , 463 The Act of 1906 provided 
that int<T-state carneis should be liable to the personal representa- 
tives of an enijilo_\ee who has died from injuries resulting from the 
negligence of the emjihneis or their servants, or from negligence in 
the condition of then jilaiit oi woik It alteied the law as to con- 
tributors negligence in lespeet of liability it directed how the 
jury should deal with damages and for whose benefit whether the 
widow , ehildrt'ii, patents or next of km of the deceased . it prevented 
eontraeting out, etc All these wore, strictly matters covered by 
the police iioweis of the State.s at all events until Congress other- 
wise legislated The Act was deeiaied invalul by five .Judges to 
four, but only on the ground that in its terms these jirovi.sions 
extended to ]uirel\ intra-state lommerce On the question of 
constitutional jiower, si\ .ludges held that all the jirovisions were 
fully within the coiii|H‘tency of Congress if limited to inter-state 
commerce So limited it extends to piesenbing rules of conduct 
as to am thing diiectly tending to promote the efficiency or safety 
of the operations of coniiiierce and laws abrogating the defence of 
common enqiloyiuent and the defence generally expressed by the 
maxim t'olenh non fd nijiiriii are within the power. 

The argument that the Federal Act inordinately extended the 
'power of ('ongress and unduly diminished the legislative authority 
of the States, since it sought to exert the power of Congress as to 
the relation of master and servant, a subject hitherto treated as 
being exclusively within the control of the States, and that in prac- 
tice its execution would cripple the States and enlarge the Federal 
power, was dismissed by the Supreme Court of the United States 
from its oonsideration as concerning merely the expediency of the 
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Act and in the power of Congress to pass it. The Supceme Court 
held that Congress oould regulate inter-state oommeroe and there- 
fore it could regulate a train moving m that commerce , that then 
if could regulate the relations of the master and his servants opera- 
ting the tram, and the relations of the servants between themselves. 
To refuse to extend the power to these contractual relations would, 
as the Court said " be to concede the fKiwer and then to deny it, 
or, at all events, to recognize the power and yet to rentier it incom- 
plete” Cited by Mr Justice Isaacs, b C.L.R . at p, 103. 

Mr. Justice Moom' who dissented on the rnintir question of 
construction of the Act, wa.s in accord wdth the majority on the 
point of power He dismissed as futile the objection of novelty m 
the character of legislation, describing it as an argument that mis- 
understands the nature of the Constitution, undervalues its useful- 
ness, and forgets that its unchanging provisions are adaptable to 
the intimte variety of the changing conditions of the national life 
He traced the gradual stejis of t'ongress to deal with national 
problems as they aro.se, and instanced jiostal legislation, commerce 
legiijlation, the safety appliance law. and the .^et limiting the hours 
of service of employees engaged in inter-state commerce— an Act 
which the defendants would, of course contend was ttUra vires • 
Cited by Mr. Justice Isaacs (> C L R , at pp 1(13-4 

The Employers Liability .Act 1SHI8, as amended by the Act of 
1910 has been held by the Supreme Court to be constitutional , 
that Congress may m the execution of its jxiwer over inter-state com- 
merce regulate the relations of common carriers and their employ ees 
whilst they arc engaged in such commerce ; that such commerce 
which includes transportation is an act done by the labour of men 
and the help of things , that men and things arc the agents and 
instruments of commerce , that f'Auigress may lawfully legislate 
* with respect to such agents and instruments and the conditions 
under which they perform the work of inter-state commerce that 
such legislation can promote the reliability, promptness, economy 
or security or utility of the inter-state commerce Act. 

In Mandou v. Neu^ York Railroad Co. {Employers' Stability 
Case, No. 2), 223 I’ S., at p. 49, the Supreme Cnurt sustained a 
Federal Act enforcing the liability of employers for accidents to 
their employees whilst both were engaged in inW-state commerce, 
AQch accidents arising from the negligence of the employers. The 
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Court held that the power over inter-state commerce (expressed 
m the I’nited States Constitution in practically the same terms 
as in that of the Commonwealth) authorized Congress to regulate 
the relation of inter-state common earners by land and their em- 
ployees, while both wcie in the act of commerce, subject to the 
Constitution, and to the following imjiortant qualification : “ that 
the particulars in which those relations are regulated must have a 
real or substantial connixition with the inter-state commerce in 
which the earners and tlieii emjilovers are engaged ' * 223 U.S., 1, 
at pp 48-4!> Congress it was held, can do anything w'hich, in the 
exercise In itself of a fair di.scictioii niav be deemed appropriate to 
save the act of mter-state eoiniiieiee from jircvention or interrup- 
tion, or to make that act mote seeuie more reliable or more efficient 

The aigiimeiit adopted l)i llie Coiiit went on to point out that 
the men and the things usimI m the att oi ojjeiation of inter-state 
eomnieiee weie the agent-- oi lustiumcnts of that commerce, and 
that their destiuetion during the lud would .stop oi their interrup- 
lion would niteinijit that eoinmeice If thee weic- not of the right 
kind oi ((iialiti inellieieiiti of -ome kind would ensue . and wrong 
or disadi antiigcoii' eoiulition,- of woiking would jirevent oi mtemipt 
the act of eoinmeice oi diiuini'h its exjiedition leliability, economy, 
oi secunt\ Tlierefou itw.i-said Congress mav legislate about 
the agents and lustriuneiits ot mtei -'tatc' eoinmeice and about the 
eemditioiih uiiele-i which tlio'-e agents and instruments ])erform the 
work of mtei-'t.ife eomme-iee whence ei such legislation bears or 
in the e.xere ISC' of a fan legi'latiee diK'ie-tion can be deemed to bear 
ujsni the leliabilite oi promptness or economy or security or utility 
of the intci -state eommerce act 223 I' S , 1, at p 48 Two 
jiro]>osi1ioii'. laid down t)\ the Couit whieh weie said to be "no 
longei opcMi to iloiilit weie- a-- follows 

(3) To regulate mtei---tate trade and commerce is to foster, 
protec t eontiol and revtiam with appropnate regard for the welfare 
of those who are immeeliateli e-oneemed and of the public at large.” 

* 

(()) ‘ The (lutic-- of e-omnum earners in resjiect of the safety 
of their emplen ec'-, while both arc engaged in commerce among the 
States, and the linlulitv of the foniiei for mjuries sustained by the 
latter while both are so engaged, have a real or substantial relation 
to such conniieree and tlicrefore are within the range of this power." 
The Court was there sjieakiug of their injuries for which the Statute 

19 


L. P. 
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offered a remedy, namely, those sustained by reason o{ the negligence 
of the employer m his transactions of trade, that is, by^ reason of some 
of the faults which, if unchecked would affect commerce by rendering 
it less expeditious, less reliable, leas economical and less secure. 
223 US.. 1, at pp 47, 48 

Safety Appliance Legislation. 

The American Safetj' Appliance Act passed by Uonpres.s in the 
year 1908 made regulations relating to the equipment of locomotives 
and other vehicles used in moving inter-state commerce and including 
those which were incidentally used in moving intra-state traffic. 
The constitutionality of this legislation was afhrmed hy the Siqireine 
Court m the Southern Raihi'aif OMajHiny t I'nited States. 222 U S 
Rep , p. 20 

In delivering the iiidgment of the /Supreme tVmrf, .Mr ./ifstjce 
V AND EVANTER discussed the question w hct her the Statutes inqH’aehed 
were wntlun the commerce powei. ‘ consideiing that thev are not 
confined to vehicles used in moving inter-stnli' tiafhc hut mubrnce 
vehicles used in moving mtia-state trallu' ' 1'he answer to that 
question, he said, do{)ended on this other one “ Is then' a real or 
substantial relation or connection between what is retpnred hv these 
acts in respect of vehicles used m moving iritra-state tralho and the 
objects which the acts obviously are designed to uttain, imiuelj , 
the safety of mtcr-state commerce and of tho.se wlui arc ein])loved 
in its movement ' " Stating the question m an alternative form 
he answered it in both forms affirmatively and it was held llint the 
Statutes were within the commerce power The Act was held to 
be vahd The jKiwer of (Vingress, extends to jirotect jktsoiis anti 
property moving in such commerce from all danger, whatever the 
source To that eiul, Congress may require all vohielw mov ing on 
highways of inter-state commerce to Iw so equipjied ivs to avoid 
danger to such jiersons A disaster to one train is ajit to inqK>de 
the progress and imperil the safety of others Southern Raihvay 
Co. V. United States, (191 J) 222 U.S , 20 ' 

Oontnotiiig oat forbidden. 

Congress has power to impose liability on an employer under 
the Employers Liability Act 1908 for injuries to employees. When 
Congress can impose such a liability, it can also ensure its efficacy 
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by forbidding any contract, rule, regulation, or device, in evasion 
of liability Philadelphta d-c Ratiumy Co v. Schubert, (1912) 224 
U.S . 603 

Employers' Liability in Australia. 

The employers liability laus applied to trade and commerce are, 
in substance, laws imposing on employers the absolute obbgation 
to be answerable for negligence of their employees, thereby giving 
them, the emjiloyers, an active interest m and motive for preventing 
such negligence This, it has lieen explained has the effect of 
imposing a rule of conduct on the employers themselves by identify- 
ing them with their workmen and agents But Congress has never 
attempted to legislate w itli re,s]K‘< t to any matter not directly con- 
cerning rules of eondiKt in inter-state tratbe Doubt has been 
ex])re.s.sed as to ulietlier the true and proper test of the constitution- 
ality of su(h legislation is whether it promotes the efficiency or 
safety of commercial oiicrations Per Crifkith (' J in the Aua- 
trahan StKtm-xhtp Co iJd i Malcolm (11)14) 19 C L R , at p 306 

The Hpjiliealiility of .Ainericdn decisions in the interpretation 
of (’onimonwealth ]iowers and the validity of the Commonwealth 
Seamen s ('onqiensatKm Act (1911) wase.xpressly raised and settled in 
The AuMraltan Staini'^hiiib Co Lid r Malcolm. (1914) 19 C L R., 298. 

The .ship Jiiini'dh ow n<‘d b\ tlie .Vustrahun Steamship Co., 
left Svdney on au intei st.ite voiage on 7th .May' 1913 The second 
mate, \V Malcolm lo't his life at sea on that date by an accident 
arising, it w.is conceded out of and in the course of his employment. 
Hus widow bioiight an .ution m the District (.’ourt, Sydney, against 
his emjiloiei-s (the apjH'llaiit-^) for eoinixmsation under the terms of 
the Seamen " ( 'onqieiisation .Vet 1911 (Xo 13 of 1911), a statute 
of the t'oinmoiiwenltli the second mate being a seaman within the 
delinitnm expressed in the statute 

From the eyidencc it a])}H*ared that William Malcolm fell over- 
board from the Biiiirah at a s|H)t which is outside the territorial 
limits of tlie ('omnionweultli and wa.s drowned The only material 
defence was that the Seamen's t'omiiensation Act 1911 was invalid, 
as not being withm the powers conferred upon the Federal Parlia- 
ment undei the Com in on wealth of Australia Constitution Act. 
The District Court Judge ha\-iug given judgment for the plaintiff 
for £fl00 the defendants apjiealed to the High Court on the ground 
of the invalidity of the 'Seamen’s Compensation Act 1911. 
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It was held by the majority of the High Court, Isaacs, Qavav 
Dcffy, Powkrs and Rich, JJ. (GBiFnxH, C.J. and Barton, J., 
dissenting) that the Seamen's Compensation Act 1911 was a valid 
exercise of the legislative power of the Parliament , that sections 
51 (i ) and 98 of the Constitution conferred upon the Commonwealth 
Parliament power to legislate as to nn\'igation arul shijipmg so far 
as concerns foreign and inter-state traific and m particular to regu- 
late the reciprocal rights and obligations of those engaged in carrying 
on that traffic by means of ships 

For the appellants it was argued that the oiil_\ |K)wcr under 
which it could l>e contended that it was valid was the trade and 
commerce power in section 51 (i ) of the Constitution One of the 
limits of that power wu.s laid down m T/if Fnierulid Atnaliianuiicrl 
Government Rati mi i/ and Tramway Service Angociatirrn r yev) South 
Waleji Railiray Traffic Employren AgsocMtiun 4 CLH. 488, at 
p. 545, namely that it does not extend to matteis the effect of which 
upon inter-state trade and commerce is not " direct substantial and 
proximate The provi.sion in section '*8 of the Constitution that 
the trade and coinineree power extended to naMgution and shipping, 
it was urgeil does not enlarge the ]K)wer The Seamen s Comj)en.sa 
tiou Act had no effect ‘ direct substantial or jiroMmate " upon 
trade and commerce, or ujum naiigation and shi]>))iiig It was not 
a shipping law but a social law 

In siipjwrt of the Feilcral Ait it was contended that section 9S 
of the Con.stitution conferred on the Coininoiiwealth Parliament 
power to enact anv ]>rovision which lonld iirojieih come within a 
Commonwealth Act as to merchant shipping, that is, pni]KTi.\ ha% ing 
regard to the histoiw of legislation as to mercliant shipjiing. A 
peculiar characteristic of a merchant shijijiing act, it wa.s pointed 
out, is the taking effective care of s<>amen during their lives and 
making provisions ohligatorv on owners after the death of st>amen 
as well as during their lives Provisions similar to anv that occurred 
in English law as to merchant shipping, ut the time the (’onstitution 
canie into existence might, it was argued, be enacted bj the Com- 
monwealth Parliament under the navigation anil shipping power. 

The safety of emyiloyecs had a real relation to the subject 
matter of navngation and shipping and therefore came within the 
ambit of that power The Act was also within the trade and com- 
merce power. Under that power ParliamenV has authority to inipoee 
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obligAiions upon common earners of inter-state goods It might 
impose obligations on owners of ships as to goods or passengers 
carried or as to the men h\’ whom the ships are worked The Act 
imposed upon owners of ships imespectof seamen no greater liability 
than was imposed u])On common carriers in lesyicct of goods In 
support of these eontmitions ri'lianee was placed on the decisions of 
the Supreme Court of the I'nited States in the Employers' LiabflUy 
Cases 


llefernng to the Ameriean cases on emploeers liability, the 
Chief Justice (Sir Samcei. Griffith) said - These laws are in 
substance laws imiKising uiKui employers an absolute obligation to 
be answerable for and therefore to preient, negligence on the part 
of all their enijilovees This is in one sense, to impose a rule of 
conduct ujKiii emyiloyers theinscKcs bv identifying them With their 
agents But Congress h(is ne\er atteinjited to legislate as to any 
matter not direttl\ concerning rules of eoiuluct. and the American 
Court* have eonseiiuenth ne\er been asked to pronounce upon the 
(juestion whether the yiowei extends bevond pre.scribing such rules 
(11114) lit C L H at ]> 3<Ui 


But liefoie leaving these decisions 1 may be yierniitted to 
obsiTve that the test of piomotmg the efheiency or safety of the 
oixiratioiis of coiiimeU'e is an unsatisfactory one It may be that 
the object avowed or iinavoweil of the Legislature is not to encourage 
but to (fiM'ourage am pnrticu/ar branch of eoinmeree and that for 
this jnirjiose thev iiniiosc iiilcs of conduct which if observed will 
render the ojicratioiis less cltuicnt and less safe than they W'ould 
otherwisi- be I cannot think that this would in any way affect 
the vahditv of the legislation This was pointed out by the Judicial 
(k'ininittec ni tlu' case of (•'kiikI Trunk Raihiay of ( anada v Attor- 
ney- arncrnl of ninadri (11K17) AC, tio ' Pe> Griffith, (M in 
The Aiishrilmn SS ('» Ltd e Molcolni (11)1 4) 11> C L R at p 

mi 


* Mr Justice HvimiN referringto the Mondou Case, .s-wpra.p. 288, 

said - It will be a (incst ion whether the Seamen s Comyiensation 

Act purports pnniarih as il is argued that it purports, to cheek any 
fault of such a tendeiicv oi whether it deals merely with ‘ a mere 
incident of commereial intercourse.' as a means to^social refom, 
or to any other and not anthonml but apparent ojj it^fiwla' V 
Stmheni Raihoad Case* he said, “is very explicit 
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a real and substantial relation between the thing required or pro- 
hibited and the regulation of inter-state commerce and of the 
actions of persons engaged therein, as a tnie test of the validity 
of the legislation " Per Barton, J in the Australian S S. Co. Lid 
V Malcolm. 19 (’.L R at p 318-19 

Mr Justice Isaacs said — “ By ‘ real or substantial relation 
to such commerce ' I understand such a relation as really or sub- 
stantially affects the commerce itself, and .so that if the matter in 
question were not susceptible of control the commerce itself would, 
to that extent, be left uncontrollable It is cMdcnt to me that to 
leave outside the sphere of control with res^iect to inter state and 
foreign trade ami lommerce all but the mere act of sii|i[)ly of com- 
modit 3 ’ or service would practicalK iiullifv- the power Limiting 
mj’ observations to jiresent pur]) 08 C 8 . the class of vehicles to be cm 
ploj'ed, the appliances necessarv for .safotv,the classes of individuals 
to be empkned either in relation to race language, age or sex and 
perhaps to some extent the contractual rights and obligations of 
the carrier and the public would all be oiit.side the |K>wer If not, 
then it IS not eas\ to see whv anv mollification of common law or 
Statute law affecting the relations of einplover and eiiqiknee while 
engaged in co- 0 |)eratmg in the traile and eommercc sons to conduce 
reallj' or substantiallv to affect the service rendered to jmsseiigers 
or to shqqiers, is not part of the neceasaiy control of the subject 
If, for instance, a physical bar habitualh’ stood on a ship between 
the sailors and the passengers so as to jirevent timelv aid in a inomeiit 
of danger no one would dispute the right of the Commoiiweiilth 
Parhament to require its rc'moval And if the State law whether 
common law' or Statute law- so restncteil a .sailors right to eoin- 
pensation in ease of accident, as to inoralh but most effectually 
act upon human nature Viy deterring him from rendering prompt 
and readv aid. it would, as I conceive lie no less an obstacle to the 
deared conduct of the trade and commerce ])lac-ed iiiidcr Federal 
control .\nd if a physical obstacle can be removed, an mcorjKireal 
olMtacle operating at times, even more effectually on human nature,* 
may also be removed, and facilities mav-, with equal authority, 
be created. . Of course since the cases sustain concrete 

le^bitstion which makes negligence the ground of liability it could 
not be disputed that no much was within the power of Congress. 
But 1 can find no statement of principle that negligence is the limit 
oi legislative power. The inference 1 would draw from such oases 
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as Seaboard Atr Line v Horton, 233 U S., 492 and Illinois Central 
Badroad Co v Behrens, 223 U S , 473, is to the contrary. The 
power of the Commonwealth Parliament m to regulate a subject and 
negligence is not that subject Navigation and shipping in relation 
to inter-state and fonagn conimerec is jiart of the subject If so, 
it 18 impossible to exdudi the aiithorit\ to legislate for compensa- 
tion inerel\ because it is irresjiectui of negligence For negligence 
full damages are recoverable For atiidtntal injurv the damages 
are hmited that is the loss is shared Whether this “is prudential 
or ailvnsabh' is a matter of jiarliamentarv ihscretion but the root erf 
the matter is novi an aeiepted tconomic position, and is this the 
relations of emplovets and em])lo\eev and thi actual conduct of 
inter state and foioign commerce aie the relations of essential con- 
nected and closelv related paits of the same mechanism Per 
Isaacs .1 in the Au‘ftrah<in Stfamshijx, ( o Ltd i Malcolm, 

19 (' L H at pf) 331 333 The validitv of the Seamen s Compensa- 
tion .Act 1911 was sustained In a inajoritv of the High Court 

Hours of Labour. 

\ii .Act of (oinrrtss limiting the working hours of workmen 
einpJtned bv the I niteci States or bv contractors on public works 
of the I lilted Stati's is constitutional that the motive, or pur- 
pose rnaj be to secure control over conditions of labour, does not 
make it unconstitutional I'mted Stales (1907) 206 S , 246 

An .Act of C'ongiess cif OMIT legulating the hours of labour of 
emplovees engaged in inter state commerce is not iinahd because it 
ajijihes to emjilov ees w h<i ate also engaged in intra state commerce 
{Em}iloiier\ Liahihti/ Casts (.Vo 1) 207 S 463, distinguished) 
The jKiwiT to regulate the agencies of inter state commerce is not 
defeated bv the fiut that the ageiities regulated are also connected 
with Ultra state commerce liallimort and Ohio Batlway v Inter- 
Staii ('ommetd Commission (191 J) 221 US 612 And see Nor- 
thern Pacific Jiailuvi/ (o i H ashiugton (1912) 222 US 370 

Membership of Trade Unions. 

The provision of an Act of Congress forbiddmg mter-state 
earners to discriminate against an employee because oi his member- 
ship of a liiboiii organi/atioii was held to be unconstitutional. 
There is no siiflicient connection Iwtween membership of an organiza- 
tion and the regiilatioii*of commerce The commerce power cannot 
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be eseroieed in violatitw of the CkiQstitutioa : Adair v. UnitM 
Statta, { 1908} 208 US. , 161 . This deoision, however, appears to depend 
largely on the rights of property and liberty guaranteed by the 
Amerioan Constitution. 

Begolatioa Wages. 

Great as the commerce power has proved to he. it is never- 
theless conceded that the general words must of necessity lie subject 
to some limitation, not as to the manner in which it may lie exercised 
but as to the legitimate objects of the ]K>wer Even in the Ibiited 
States, whilst regulating the hours of lab<uir, Congreas has not up 
to the present, undertaken to regulate b\ law the wages and terms 
of employment of men .so engaged There can W no doubt that if 
the plenary power of Congress or of the Commonwealth Parliament 
extends to such regulation they may «‘xprci.se that power through 
tribunals or special authorities set up for the pur|Kise, but the right 
to set up such tribunals or authorities does not extend l)e\on(l the 
power authonzed to lit* delegated to them 

In the Federated Amalgamated Batluag Employees ('aaf. (19iHi) 
4 C.L.R., 488, the Chief Justice (Sir Sami ki. Grii'fith), deli\crmg 
the judgment of the Court said - 

“ As at present advised we are of opinion that the legislative 
authority of the Commonwealth Parhament under the eonimerce 
power in question, so far as regards wages and terms of engageiiieiit, 
<ioes not extend further -if it extends so far, as to wluch we rcseTve 
our opinion- than to prohibit for causes affecting inter-state traftic 
specific persons from lieing employed in such trattic It cannot, 
M already said, lie disputed that the plenary jKiwers of State Legis- 
latures with respect to matters within their conijietenee exPuid t« 
everything done within the State* which may. dir€*ctly or indireetlj, 
affect trade and commerce 

“ But we think that the power of the Coiiiiiiuiiwealth Parlia- 
ment to regulate inter-state trade and commerce, although unlimited 
within its ambit, cannot as a mere matter of construction, be held 
to have so wide an ambit as to embrace matters, the effect of which 
upoi} that commerce is not direct, substantial and proximate And, 
in oar opinion, the general conditions of employment are not <rf 
this chanmter. We arrive at this conclusion iqion the mere lan- 
gamgp of section 51 (i.) But it is much fortified by the language of 
(XXXQ.), which expressly empowers the Commonwealth ParUa- 
memt to make laws for the control of State railways with respect 
to rinuisport for the naval and military purposes of the Commem- 
waalHi. Hirvhig regard to the rules ^ oonstruetion, we think it 
is hard to coeoMole the oonferriog this express power with the 
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iiik{died existooce under section 51 (i.) of a poww ’u^faich wottid 
doubtedly, if the larger construction contended for is adopted, not 
only include that conferred by (i ), but go far beyond it. 

“ The word ‘ control ' as used in (xxxii ) cannot, we think, be 
limited to manual or physical control It is the widest possible 
term, and is at least co-extensive with the asserted general power 
to ‘ regulate 

Assuming, however, that the power in question does extend 
to the regulation Viy law of the terms of employment upon State 
railways, it is clear that it extends to them only so far as regards 
inter-state traffic and only as far as regards men engaged in that 
traffic And this cijnsideration affords a fatal objection to the 
validity of the provision now m question, .so far as it depends for 
support on the trade ami oommeree power Per Griffith, C.J. 
in The Fetleraleel AmaUjameited Govervment Railway and Tramway 
Service Associalion v The Xev' South Railimy Traffic Em- 

ployees Assoctahon . 4 (' L R , at p 

General Conditions of Employment. 

In the Federated Amalgamated Ratlivay Case, (19(»6) 4 C L R., at 
p 545, decided i/i liHifi before the Amcncaii Employers' LiabilUy 
Cases <1!K»7) were iletided fh<- High Court of .Australia laid down a 
projKisition (hat the trade and eoinrnerce power could not. as a 
matter of eoiistruetidii. beheld to have so wide an ambit as to embrace 
matters the effect of which u|K)n trade and commerce is not " direct 
substantial and pro.xiinafe and that general conditions of employ- 
ment are not of this eluuaeter This projiosition was reviewed in 
the Ansttalmn Stamens Compensation Case (1914) 19 C L R., at 
p 300 , m which Gkihith (M said - The phra.se general con- 
ditions of emjilo.Mucnt must Iw read with regard to the matter 
then under discussion and is limited to matters not directly relating 
to the conduct of tlic ojKiatioii of commerce With this qualifica- 
tion I ailhere to tlic rule laid down in the Raduny Servants Case. " 

In the Searmns ('om pen sal ton Case the majority of the High 
Court. IsA.us, Gaia.n Di kki Huh axd Powers. JJ did not con- 
sider it iieeessari to dissent from this limited view of the commerce 
power, as the validid of the .\ct was su.stained by section 98 of the 
*(Witntion. hut IsvKs and Powers. dJ cited with approval the 
views eiimieiated In the .Siqtn'me ('ourt of the United States m the 
Employers Ltalnhly ('asts 

In the exercise of its power to make laws m ^spect of 
and ixMnmerce with o*her coimtries, the Federal ParhanMirt Im» 
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authm^ty to regulate, and even prohibit, the importation of goods 
into the Commonwealth On this ground a claim made by the 
Government of New South Wales to import steel rails for the State 
railways without paying duty w’as negatived in Attomey- General 
of New South Walee v Colleclor of Customs, o C L.R., 818. 

The Customs Act ISXll, swtion 52 (g) empowers the Governor- 
General to prohibit b\ proclamation, either absolutely or condition- 
ally, the importation of any goods specified in the proclamation, 
held to be a valid exercise of legi.slative jaiwer with respect to trade 
and coinnierce with other countries Ha tier r Ah Ifoy 8 C L R.. 
626 

Elzpoitation. 

The Customs .Act 11*01 -HOO. Part VI contains provisions 
enabling the Governor-General. b\ proclamation to prohibit, either 
absolutely or conditionally, the exp<irtation of certain kinds of 
goods specified in the Act The Commerce (Tra<le Descriptioiis) 
Act 1905, sections 11 to 15, enables regulations to be maile pro- 
hibiting the exjwrtation of certain s^iecified kinds of goods unless 
there is a]>plie<l to them a trade description of such character 
relating to such matters, and apphed in such manner, as is prescribed 
In Woodstock Central Itairy Co JJd r The ('ommonicenUh . (1912) 15 
C L R., 241. certain regulations for the grading of butter for exfxirt 
were hehl to lie ultra rires of the Act, on the ground that the pre- 
scribed grade-marks were not trade descriptions w if liin Ihe meaning 
of the Act, but no doubt was thrown on the constitutional power of 
the CXimmonwealth Parlianient in that respect If the lx*gislature 
intended to require the apjilicatioii of such graile-marks to exported 
goods it was easy to supply the want by amendment It has the 
power, if It thinks fit to exercise it, to establish a standard of trade 
on any basis it may choose, to be arrived at and ap]>licd in any 
me^od It may think fit, and may prohibit ex^Kirt of any gooils not 
graded or marked in the manner prescnbesl 

Maritime Ckmtracts. 

In the case of Dinumd v William CoUtns d- Sons IJd , (1912) 
Q.W.N., 1 , it was held by the District CXnirt, Brisbane, that a 
claose in a shipping receipt proyridmg that " No claim for cargo lost, 
damaged, or destroyed is recoverable, unless made in writing at 
port of destination within seven days from the date such cargo 
was or should have been landed," is a claose thereby the obligations 
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orf the raaater, officers, agents, and servants of the ship to care for* 
preserve, and properly debver goods entrusted to them as carriers 
are lessened, weakened, and maj be avoided within the meaning 
of section 5 (r) of the Sea Carnage of Goods Act, and that the clause 
is therefore illegal, and of no effect 

Trade Description and Grading. 

In the case of the Woodstock Central Dairy Co Ltd. v The 
Commonwcxdth (1912) 15 C L 1’ 241 the High Court considered the 
meaning and cffc'ct of the Commerce Act 1905 It was held that 
the Act does not confer an\ |)ower upon an officer of customs to 
grade good.s siihinitted to him for export and that therefore certain 
regnlatioiiK in so f.ir a,s tlie\ purjiorted to confer this power, were 
u/lra I'lrrs the Act 

The plaintiff com pane w,it, a manufacturer and exporter of 
butter The defendants claimed to he entitled, under regulations 
34, 35 38 and 40 of 20th No\ ember 1010 made under the provisions 
of the Coinnicrce \ct 1<M»5 to grade and place marks mdicatmg 
such grade- iqion the hoxes of butter submitted by the plaintiff to 
the- defendants for exummation foi export The plaintiff charged 
that suc-h grading and working would ha\e a prepichcial effect upon 
the sale of its butter It was admitted that the said regulations, if 
tn/ro f ncs gave the ck-fendaiits jKiwcr to grade the butter, but the 
plaintiff contended that the regulations wc-re ultra I'lres the said Act, 
and the iiiiestioii suhiinttcd for the determination of the Court was 
whether this i ontention wa' < orrect Power to make regulations is 
conferred l).\ sfctioii 17 of the Act 

The- Court {}u I I3arto> Connor and Isaacs, JJ ) held that 
the defcuiclunts were not entitled under the Act, and such of the 
regulations as are valid to grade the butter of the plamtiff company, 
or to ]ihic-e on the boxes containing the butter, marks mdicating 
aiiN griule other than that to which such butter belonged at the 
time whcui if was .siibnnttc'd b_t the plaintiff company to the defen- 
' dants through their ollicei-s for inspection and examination 

Trade Marks. 

Iffie {lower to make laws m respect of trade and commerce 
with other count nos and amongst the States mvolves the right 
legislating m resjieet of marks used in that trade and commOToe. 
But the Parliament cfmld validly exercise that power only by an, 
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eBaotraent which confined its operations within those limits. Ttis 
deeiskm of the Supreme C!onrt of the United States in the Trade 
Mark Cases, 100 U.S., 82 is exactly in point The United States 
Constitution conferred on Congress no special power of legislation 
in respect of trade marks But that body, assuming to have the 
power under the authority which the Constitution has conferred on 
it of making laws relating to copyrights, passed an Act purporting 
to regulate trade marks generally. The Court held, assuming that 
the commerce power included the power to n^giilate trade marks 
used in the commerce under the control of Congress that it could not 
be exercised except by the Statute which on the face of it confined 
within those limits the general expressions used m its provi.sions 
Mr. Justice Miller in delivering the jiidgiiicnt of the t'ourt. IdO 
U.S., 82, at p !)6, said " When, therefore. Congress iiiidertakt*s to 
enact a law . which can only Ik* valid a.s a regulation of coinmerce, 
it is reasonable to exjiect to fiml on the faee of the Statute, or from 
its essential nature that it is a regulation of eomineree uith foreiKii 
nations, among the several States, or with the Indian tribe If it 
is not so hniitecl, it is in exces.s of the jioaer of Congress If its mam 
purpose be to establish a regulation apjilicable to all trades , to 
commerce at all points, especially if it is apparent that it j.s desigiu'd 
to govern the commerce wholly between citizens of the same State, 
it is obvnously the exercise of a jstwer not confided to ('ongiess.' 

“That principle is apiilicable here There w nothing in Cart 
V^ll.. the only portion of the Trades Mark Act KHI.'i brought into 
question, to confine its operations exclusiveh to inter state traiie 
or trade with other countries, and as there is no wa\ by which the 
Court could in the Statute sejiarate that which is within from that 
which IS without the powers of the Ivegislatnrc. the whole Part must 
be declared void. ’ Per U’CVinnor, J in Aitwneif- Central fw New 
South Wales v Brewery Emjdoyees' Vmrm of New Sr»Uh Wale^, 
(IflOfi) 6 C L R , at p 546 

ImidriM u to Inter-State and External Trade. 

The provisions of secdum 15 (6) of the Australian Industnes 
Preservation Act 15)06 authonzing the (kmiptroller-General of 
Customs to subject {lersons engaged in inter-state and external 
Ixada, to compulsory interrogation respecting their business opera- 
tions, are a valid exercise of the commerce power. It is to make the 
power of inquiry effective for the purposes of customs’ administra- 
tion, for instanoe, that aaotion 234 of the Custoffw Act 1901 autborieee 
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the recovery of penalties against those who fail to answOT questions 
or produce documents when requested so to do by customs’ officers 
acting under the authority of sections 38, 195, 196 and 214- The 
powers of compulsory’ interrogation conferred on executive officers 
of Government under the Audit Act 1901 , under the Immigration 
Restriction Act 190.“), and under the Census and Statistics Act 1906 
rest upon the same basis Per O (3onsor, J m Appleton v. Moore- 
head, (l‘K)9) 8 C L R at p. 377 

Commerce Power Reserved to States. 

The following ])a.ssage from the pidgment of the Supreme Court 
of the I lilted State.s m the ease of Robbuta r Shelby County Taxing 
Duitrict 120 L' S 489 at ji 493 C' instructive, as showing the view 
oocejited in the I’nited (States as to the powers of the State Legis- 
latures with regard to such matters It is also an established 
principle, as alreadv iiidieated, that the on)\ way m which commerce 
Indweeii the State.s can be legitimateh affected by State laws, is 
wlien, b\ \ irtue of its police power and its jurisdiction over persons 
and projKTtc within Us limits the State provides for the security 
of tile lives limbs health and comfort of jjcrsous and the protection 
of jirojKTtx or when it does those things which may otherwise 
meidentalK alTeet commerce such as the establishment and regu- 
lation of highways eaiials railroads wharves femes, and other 
c’oin mere-ill I fiu-ilities filed by Griffith f .) in the Federated 
Avuilqamated (roi nununi Rmlmiy and Tramxray Servxce Assocta- 
tiov r Tin A’fie South ll'u/cs Kailmiy Tiaffu Employees Associa- 
tion (ItHKi) 4 f L it ]> “>44 

A Commonwealth Bureau of Commerce and Industry. 

There lias )u-eii eieatc-d .i fommonwealtli Bureau of fomiiierce 
and Tiidiisliy wliose fiiiietioiis aie to organize eomzueree and indus- 
try throughout the Commoiiwc-iilth A Director has been appointed, 
and stej)s hay e been taken to iin ite the co-operation of those engaged 
, in the gieat iirimuiv and sceoudayy industries of the nation In 
his budget -pcH-eh pSc-jiteinbei 1918) Mr W A Watt, the Acting 
Prime Minister statc-d that the Goyerninent felt that this Bureau 
should Ih- free fioin political control, so that producers, manufac- 
turers. and tradeis may he encouraged to voluntarily umte in jwe- 
paratory c>rgani/.ation for the important period of reoonstruotioin 
that will follow the \\ • 
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A OMamonwealtli Board ot Trade. 

A Board of Trade, consisting of three CJommonwealth Ministers 
and two outside business men has been created, the functions of 
which are (1) to investigate and report upon matters referred to it 
by the Minister ; (2) generally to consider and advise the Govern- 
ment upon matters affecting the trade and industry of the Common- 
wealth. Already the deliberations of this body have proved of the 
utmost value, and the Cominonwealth Government is hofieful that, 
as its work develops, its increasing usefulness mil be generally 
recogmzed In- the producing and mercantile eoiniminit> 

§47. “AMONG THE STATES.” 

Commerce includes the navigation of inter-.state rivers Vmled 
States V. Chandler Dunbar Co , (1912) 229 C S , .’>3. 

Negotiations m one State for the sale of goods which are in 
another State for the puqiose of introducing them into the State 
in which the negotiation is made, constitutes inter-state coinmcrce 
Stewart v. Michigan. (191.3) 232 I’ S tit).') 

Commerce among the States consists of trafhc and intercourse 
between citizens and includes the transjiortation of iiersons as well 
as property Whilst women arc not articles of merchandise, the 
power of Congress to regulate their transportation in inter-state 
commerce is the same and it may ])rohibit their transjKjrtation for 
immoral purposes The right to lie transported m inter-state 
commerce is not a right t^) employ comincrce and transportation 
as a facility to tlo wrong (Congress may then-fore prohibit such 
transiiortation to the extent jirovided in the White Slave Tratlic .Act 
1910 Hake r UnUed Slates, (1912) 227 U S , 308 

A sale of goods made in one State to lie delivered free on board 
at a point therein to lie delivered to consumers in another StaU- in 
the original packages, freight to lie {)aid by the purchaser, constitutes 
inter-state commerce . Savage v. Jones, (1911) 22.') I’.S , 

A State police regulation which has a real relation to the proper 
protection of the people and which is reasonable in its terms and 
does not coi^ict with any vaUd Act of Congress is not unconstitu- 
tional because it may incidentally affect inter-state commerce : 
Savage v. Jones, (1912) 225 U.S., 501. 
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The power given to Congress by the Constitution over inter- 
state commerce is direct, without hmitations and far-reaching : 
HippdUe Egg Co v United Stales, (1912) 220 U S , 45 

The White Slave Traflu Act 1910 is a legal exercise of the power 
of Congress under the commerce clauses of the Constitution, and it 
does not infringe the pnv ileges and immunities of the citizens of the 
States or interfere with the resi-rved |Kjvvers of the States, especially 
in regard to the imm()raht\ of iiersons within thcis jurisdiction . 
Hake V United Stales 227 I’ S 309 

Promoting Inter-State Trade. 

Whilst Congress does not juisscss authoritj to regulate the 
internal commerte of a State it does jiossess power to foster and 
protect inter state commerce although in taking necessars measures 
to do so it nia\ he necessarx to control intra state transactions 
Houston Texas Rndtoad ( <> > United Slat (1913) 234 I* S , 342 

Congress has jiower under the lommeree clauses of the Constitu- 
tion to reitulate the' llahlilt^ of inter state earners to their employees 
for injuries sust.nned in the course of their inter state employment, 
but until it dyes so act the subject i*. within the police powers of the 
States Since the jiassiiig of the Kmploxers Liability Act 1910 ui 
the I nited State" that Act has been jiarainount and exclusive and 
it will so remain unles" and until Congress "hall again remit the 
.subjc*ct to the State" K(id i Colorado 187 1 S at ji 137 Michigan 
Centinl Canal and llaihoad Co i Vneland (1912) 227 U S , .59 

Scope for Commonwealth Legishition. 

It hii" been uiged that if "c^ction 92 of the Constitution be 
treated a" applvnig to more than interstate duties or charges, the 
Federal Parliament cannot make an> laws as to inter-state trade 
Wause the power in "eetioii .51 (i ) is expresslj given subject to 
this Constitution But in the first place section 92 forbids only 
laws obstructing iiitei state commerce , whereas laws maj also be 
made facilitating or encouraging inter state trade as well as obstruct- 
ing It section 102 forbidding preference is a qualification of the 
power to make such encouraging laws In the second place, this 
argument tends strongly to sujiport the wew that section 92 was 
meant to bt' a restraint on the States and not on the Commonwealth 
Parliament In the United States there is nothing to prevent Con- 
gress from imposing border duties between the States — ^nothing in 
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tJut Constitution to prevent it. But I concur with the Chi^ Justice 
in thinking that this matter should be left open." Per Hrooivs, J. 
in Durwan v The State of Queensland, (1917) 22 C.L.R., at p. 637 

Kavigation and Shipping. 

In the Auslialiati Seamen's Compensation Case. (1914) 19 
C.L R , 298, the High Court was divided on the question whether 
section 98— navigation and shipping was an extension of the trade 
and commerce jxiwer grantetl by section .)! (i ) In support of the 
validity of the Seamen s Compensation Act 1911 it was urged that 
if it could not lie sustained by st'ction .ll (i ) it could at any rate be 
sustained under s«>ction 98. that the words ' navigution and 
shipxiiug ’’ were words of extension, enlargmg the ambit of the com- 
merce |>ower so at, to embrace matters whu-h were not strictly 
speaking matters of trade and commerce, such as tlic conditions of 
employment within the range of inter-state and extt'nial trade and 
commerce that the wonls " naxigation and shijqnng ' in section 98 
included power to deal w'lth an\ matter such as, though not really 
inherent m or iiKadeiital to, tragic and tomincrec lietwecn the States 
or with other countries. ha<i lieeii embraced in 1)ic multifarious 
provisions of the linjK-rial Merchant Shipping Acts 

On the other hand, a.s against this extension argument, it was 
contended that s<-ction 98 was not intended to aniplih t)ie trade 
and commerce jiower lieyond the sphere of inter slate and external 
trade, but to explain as to tjie includixi subject matter In removing 
grounds for jioshiblc doubt 'Flic extoiiMOii \iew iiuoKing the 
validity of the Seamen s ( 'omjK'nsation Act based on sec 98 of the 
Constitution was sustaincfl by the inajontv of the High Court, viz- 
IsAACS, (Javan DrFFY Pow krs ami Rich .M Ckii-fith CJ and 
Barton, J , dissenting AnMraUan Steam Navofalion Co Ud i 
Malcolm, (1914) 19 C L R . 298 

fMaral Power to Impoee Penal Laws. 

The Customs Act 1991 was passetl in jnirsuaiico jiartly of the 
grant of power conferred by the (Constitution, section .51 (i ). Trade 
and commerce ; .51 (n,). taxation , .52 (ii ), control of dei>artments. 
and ®1 (xxxix.). mattera incidental Section 233 of that Act is as 
foUop^M : — " No jierson shall smuggle or unlawfully import, export, 
convey or have in hia possession any goods." The prima facie 
meaning of those words would be to make it an offence for a person 
to have in fats possession unlawfully any goods. Obviously that 
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cannot be the meaning of the words, because there is no power 
under the Constitution for the Federal Parliament to usurp the 
general law-making jxnver of the States in cnminal matters. The 
Federal Parliament has onl\ ]K>wer to make such cnminal laws as 
may give a sanction to the execution of Statute.s which it has power 
to pass Consequeritlj a literal reading of those words would place 
them bevoiid the legislative jy overs ol the Commonwealth, and 
would defeat the o^xTation of tlie Act altogetlier But, of course, 
that IS not a eonstnielioii which the Couit woulil adopt, because it 
is well known that the Court will lean to such a construction as will 
bniig the Statute wiihii; tlie ]K)wer of the Legislature whose Act is 
in question It cannot be disputed that the f'ederal Parliament 
has ]K)W'er to pas.s legislalion aneillarv to the due exec ution of Cus- 
toms laws but allot liei question remains behind, and it is this — 
In mteqireting a jyiial law . where the words used are wade and large, 
are we to arrive* a I a meaiuug which makes a eriiiie b\ construction, 
or IS the r<*asoiiablc mteriiretation of words, which m their essence 
are .somewhat ambiguous to he that which allies the act sought to 
Ik* puiiishc‘d mo-,! < loselv to the jnirpose of the legislation ^ Per 
BARTo^ .1 m Li/oas (' Sriiarl (Mtt»8)()CLR l.>4 

PROPOSED CONSTITUTIONAL AMENDMENT OF THE 
COMMERCE POWER. 

On the 2titli .\)>id 1**1 1 a i>ro])osed ecmstitiitionaJ amendment 
of section ■')! (i ) alU'img it to read as follows was submitted to the 
people of the Commonwealth hv Ref«*rendum 

.">1 U) — Timlc tuid Commerce ” 

This aincmlnu'iit fiiilod lo .-.ecuie the neee'woiy constitutional ratification. 
On .ilst Maj, I Ob?, a similar constitutional amendment with an addition was 
submitted to the iiooglc "dh the addition the amended section would 
have rood thus — 

51 (I ) Trade and Coininerce, but not including trade and commerce 
upon railways tlie propci tv of a .State eveept so far as it is trade and commerce 
with other couiitne-. or among the States 

* The Hiueiidmeiil t.ulc'd to secure the neeessarv Constitution 
ratification 

For Referenda ict urns sliowing the votes of the people in the 
several States, see siipid. p -1 

The effec t of cither of these alterations would be to give ttie 

Federd Parliament concurrent authority with the State Parliament® 

20 
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to make laws relating to the internal domestic trade and commerce 
of each State subject to the rule that where the State laws conflict 
with the Fetieral laws the latter would prevail (Constitution, sec- 
tion 109) 

Fedwal Considerations. 

In introducing these ])ro]X)aed amendments of the Con.'.titution 
the Attorney-C»eneral Mr W M Hughes, asked the House to 
consider them on their merits, without reference to any such ques- 
tions as unification. State rurhts, or the Fwlcral ideal Ftxleralists 
are not prepared to accept this invitation Whilst the\ are willing 
to fairly consider anv jiropost'd amendments of the (’oustitution, 
their guiding princqiles ,ne two in number In the first ]ihiee, no 
proposition for an ameudmeiit of the Constitutiou sliould lie made 
merely on theoretical grountls or with a \iew to ionipl,\mg with the 
desires of anv political ]i.iitv Certain facts and conditions must 
be proved in order to nIiow the public neci-ssitv which cmsIh fm anv 
such ainendinent Secondly ami without !in\ ic-crx at mn. Federal- 
ists insist upon the eomlition that m no < asc slionld aii\ cininge lie 
made in the Constitution unless it is m hatniotn with the Federal 
principle TIno agree that tlie amending jiowci cont.uned in the 
constitutional instrument is an integral and \iial jiower and should 
be bniugbt into use under projior i onditions 'riii \ do not legard 
the Constitution a.« saerosanet and be\ond the re.ndi of .imendiiicnt 
when neeeH'.ur,\ Hut our Constitution is not imrtl\ a legal doeu- 
ment it is an in-truinent of goveinim'ut whuli lontaius what mav 
be deserilasi a- the \er^ home ami eitadel of our national life It 
should not be bghtls altered If ia‘rc.s.suiy changes must tie made 
they should be made along the line.s of llie Constitution itself It 
VFBB intcmksl that that thartci of government should grow* .and 
expand according to national requiremcids and national aspirations. 
But proposed changes should not Ik* brought forward m bushels 
merely for the purjwse of nwsding part\ erie.s or the demamls of 
party necessities 

Fnndamaital Pnndples. 

It is projKiseKi to deal here with the question of what may bo 
regarded as the fundamental princijiles of our Constitution A 
federation could lie roughly defined as a rlual form of government 
in which the sovereign powers are divkled between two seta of 
goymnmental agoacies ; one set being ooiiferred upon the Federal 
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group, and the other set being reserved to the States. These 
sovereign organs of government are vested with the powers of sover- 
eignty • a.s a whole. They do not exercise antagonistic powers. 
They represent thc' distribution of the whole of the sovereignty 
of the eoniinunit\ and, there is not necessarily any antagonism 
between the Federal or National governing portion of the sovereignty 
and the Slate or Provincial groiip 

The\ are all agents of t he hunie ])eople thev are merely a.SRigned 
different classes of work Shortli a sistein of federation is a system 
in which theie i.s jiiactic.illv a division of labour among different 
agencies of the same [S'Ojile The rea.soiis in favour of the adoption 
of a Federal si stem ma\ be bncfli summarized in older to show its 
adsantagcs as contrasted with a unification 

The American Model. 

The list r.il lau I 'unmioii wealth is in law and m fact a truly Federal 
SI .stem of guxcniiiHiii and it is .idmittcdK b.ised iqion the American 
model which is c <insi(l( u-d thc most ]i(Tfect and the most justly 
balaiKcd ss stem of I'cdci.il L'oicrnmciit m the world The late Mr. 
\V. Fj (li.iiis'ioM -aid th<it the Federal (lo\ernmeiit of the United 
.States w.is tlie most wonderful s\stem of govennnent ever designed 
b\ the wit and wisdom ol man, because it coiitain.s that seientific 
and well I lassihcd dNtnhutioii of powci between the Federal 
(}o%ernmcnt on tlic one li.ind and thc State Governmeuts on the 
other The \iist rail, in sit m is baMal on that model The framers 
of tnir ('on'tiiiition dul th.it tlelibcraleh and destgiiodli . They 
thought that the\ miL'ht fairlv follow a model such as that of the 
Unitctl States whuli h.id been adopted b\ tlic people of the British 
race of o\er one hniulied \eais ago which hail worked successfully 
so long in tlic .Vmcric.ui Bcpnblic 

The t'lxil Wai anise Irom no imjierfcctions m thc Federal 
system of go\ eminent but out of a iloniestic question, namely, 
*.slaver> Apart from that tragic incident the whole history of the 
United States has been bascil upon thc P'ederal system of govern- 
ment As showing what the jieojile of that country think of their 
Constitution, affn hundred years of experience of 

it, and even after the t'lvil War, we may quote from the manifesto 
of the Demoerafie partv of the United States, which was published 
in connection with the Presidential election in 1912 
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to make laws relating to the internal domestic trade and commerce 
of each State subject to the rule that where the State laws conflict 
with the Federal laws the latter would prevail (Constitution, sec- 
tion 109) 

Federal Considerations. 

In introducing these proposed amendments of the Constitution 
the Attorney -General, Mr W M Hughes, asked the House to 
consider them on their merits, without reference to any such ques- 
tions as unification. State rights, or the Federal ideal Federalists 
are not prepared to accept this invitation Whilst thev are willing 
to fairly consider any proposed amendments cif the Constilution, 
their guiding imnihor In the first place, no 

proposition for an aniendnicnt of thi‘ Constitudou should he made 
merely on theoretical ground.s or with a view to eomplving with the 
desires of any political ]iartv Certain facts and conditions must 
be proved m order to show tlie pnhhe nec'essily winch exists for any 
such amendment Seeondh . and without an\ leseuatum, i>dcral- 
ists insist upon the condition that in no case should anv change be 
made in the Constitution uiile.ss it is in harmony with tlie Federal 
principle They agree that the amending jiowtu contained m the 
constitutional instrument is an integral and Mtal power, and sliould 
be brought into use under iiro])er conditions They do not regard 
the Constitution as sacrosanct and bevoiid the reach of amendment 
when necessary lint our Constitution is not merely a legal docu- 
ment— it IS an instrument of government whicli contains what may 
be described a,s the ver.y home and citadel of our national life It 
should not be lightly altered Jf ne< essary changes must be made, 
they should be made along the lines of the Constitution itself. It 
was intended that that charter of government should grow .and 
expand according to national requirements and national aspirntioiis 
But proposed changes shouhl not he brought forward in bushels 
merely for the purpose of meeting party cries, or the demands of 
party necessities 

« 

Fondam^ntal Principles. 

It is proposed to deal here with the question of wihat may bo 
regarded as the fundamental principles of our Constitution A 
federation conld be roughly defined as a dual form of government 
in whfch the sovereign powers are divided between two sets of 
governmental agencies ; one set being conferred upon the Federal 
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group, and the other set being reserved to the States These 
sovereign organs of government are vested with the powers of sover- 
eignty " as a whole They do not exercise antagonistic powers. 
They represent the distribution of the whole of the sovereignty 
of the oommuiuty and, there is not necessarily any antagonism 
between the Federal or National governing portion of the sovereignty 
and the State oi Provincial group 

They are all agents of the same peojile -thev are merely assigned 
different classes of w'ork Shortly, a system of federation is a system 
m which there is practically a division of labour among different 
agencies of the same people The reasons in favour of the adoption 
of a Federal system nia>' be briefly summarized in order to show its 
advantages as contrasted with a unification 

The American ModeL 

The Australian Commonwealth IS in law and m fact a truly Federal 
system of goyerninont, and it is admittedly based upon the American 
model which is considered the most jierfeet and the most justly 
balanced system of Federal goveniment m the world The late Mr 
\V. K Ci.An.sTONE !-ai<l that the Federal Government of the United 
States was the most wondcifiil s\steni of government ever designed 
by the wit and wisdom of man, because it contains that scientific 
and w'eil -classified dislrilmtion of power between the Federal 
Goveriunenl on the one hand and the State Governments on the 
other The .Aiustiahan system is based on that model. The framers 
of our Constitution did that dehberateK and designedly Thej'^ 
thought that thev might fairly follow a model such as that of the 
United States which had been adopted In the people of the British 
race of over one hundred vears ago. which had worked successfully 
so long in the American Republic 

The (hvil War aro.se from no imperfections in the Federal 
system of government, but out of a domestic question, namely, 
'slavery Apart from that tragic incident the whole history of the 
United States has been baaed upon the Federal system of govern- 
ment. As showing what the people of that country think of their 
Constitution, after more than one hundred years of experience of 
it, and even after the Cml War, we may quote from the manifesto 
of the Democratic party of the United States, which was pubhshed 
in connection with the Presidential election in 1912 - 
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“ We declare that tdl powers not specifioally granted to the 
Federal Ctovemment belong to and of right must be exerciafed by, 
the States in their sovereign capacity, and we assert that the moat 
effective results in government are attained by the complete exercise 
by the States of these reservetl sovereign powers We are unalter- 
ably opposed to any usurpation by the Fe<lerRl Government of the 
rights of the States " 

That w'as the manifesto of the Democratic part-y which was 
triumphant at the polls, and which, for six tears, had a majority in 
both the House of Representatives and the Senate <'f the l-^ruted 
States. That did not show that the |)eopl«' in the majority of the 
States of America wvre in any way dissatisfied with that instrument 
of govemment which was accepted as the model ol the Constitution 
of Australia If it were then exyierience that their Constitution was 
defective and nnjierfect, lacking the jiowers projKisisl to be given 
to the Commonwealth bv the amendments under discussion the 
need for such amendment would have been disclost'd, and a great 
jiarty would have ariw'n to demand it 

Anti>Fedwal Toodendes of Proposed Amendments. 

The tendency of the fundamental changes projHised in this 
and other amendments js to alter the stnieture scojic, and <‘haracter 
of our Federal system of Govemment for all time The amendments 
if carried, would tend to altei most materiallv tlie relations of the 
States and the Commonwealth If the amendinent.s are made the 
Federal Parliament would grasp vast jiowcih. and would undertake 
a mass of functions at y)r(*8ent belonging to the States and which 
should lie reserved to them. What was proposed would he an inter- 
ference with the States and an impairment of their usefulness The 
relations of the States with the Federal Government ma\ he said 
to constitute ’ thert'al stuff and essemo ” of oiu s\stem of govorn- 
ment ; tho«* relations would be di'stroycd if the. ameiidmont were 
carried. 

of Distoibutitni of Powers. 

In "deciding njion the distribution of pow'ers, the Australian 
Federal Convention was guided, not only by the model of the Cnited 
States Constitution but Viy special considerations. It was thought 
that th^ should be reserved to the States ail powers affecting jirivate 
muniefpai functions, loenl interests, resources, and tra<ib ; 
that tljpy should control the administratihn of justiee and local 
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governing communities, ami have free o|iportumty for internal 
development and local option, and choice in internal affairs. To the 
Commonwealth were ceded such powers as are of a truly national 
Australian ciharaeter, whether relating to commerce, industry, 
finance, economics, defence or external afFairs It would have 
been a great calamity had the Convention drawn up an instrument 
of government intended to last as the citidel of national life for all 
time, merely in a haphazard manner, without reference to funda- 
mental and guiding principles 

Not a Matter of Sovereignty hot of Vitahty. 

The distribution outlined involves not mereh a matter of 
sovereignty or abstract reasoning, hut one of vitality ft was not 
the jealousies of small States, but jailitical statesmanship, expediency 
and necessity that deinandetl the adoption of this principle of 
division The Federal Parliament, as the central institution of 
government, no doubt looms largely ujxm the jwlitical horizon of 
Australia, and, unconsciously, its members aie greatly impressed 
with a sense of tlieir importance But if their powers ami work are 
compared with the powers and work of the State Parliaments, it 
will be .seen that tlie_\ are much less useful, and have much less to 
do in governing Australia, than the State Parliaments The success 
of the Commonwealth as a whole deiHiuls. not so much on the legis- 
lation and activity of the Federal Pdrliainent as upon the legislation 
and activiU of tlic State Parliaments Thej have re.served to them 
the right of controlling all domestic institutions, the home life, 
the education, the land and the primary resources of Australia, 
from which are derived the spring.s of our national life, domestic, 
social, industrial, and eoinniercial The Federal Parliament should 
not arrogate to itself powers of government which ma>' be better 
left to the Sfate.s, and can he better exercised bi them 

Powers Reserved to the States. 

The powers left to the States are of a pureK local domestic, 
and provincial eharaeter, and were left to them hecaii.se it was 
bclicied that the Parliaments of the States, havingsjieeinl knowledge 
of local conditions, could be better trusted to solve local problems 

Federal Powns. 

To the Federal Parliament were assigned imwers jiermitting 
legislation of a uniform character, operative throughout the length 
and breadth of Australia. It was not intended that this PariiaineHt 
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^ 6 tild pass laws applicable to parts of Australia only. The power 
of deahi^ with local questions and the making of local differentia* 
tdons, in accordance with territonal differences and conditions, was 
k^t to the States. The test of a Fetlernl power is thi.s Will its 
exercise yield laws of general apjilication. suitable to every part of 
the rouimou wealth, and capable of application throughout the 
States ? Where there nuist be a varictj- of laws or regulations, 
differing w'ith yiarallels of latitude, or accoiding to local conditions, 
their enactment is Viest left to the States. Tbt' fundamental dis- 
tinction between a Federal law and a State law is that the first must 
be universal and general in its application, and tlic second apjilicable 
to local circumstances A power that musi be exercised differ- 
entially IS not a Federal power atul should be left to the States 

The Trade and Commerce Power. 

Let us illustrate what is meaiif In a reference to the trade and 
commerce ])i()])08als The Attomei (Jeneral, in introducing the 
Bill to amend the Constitution, objected to the constitutional limita- 
tion of the Federal power to make laws relating to trade and com- 
merce between the States and with other i-ountnes He said that 
this was objectionable aixl le<i to confusion, being an artificial 
restriction, while conimeree is an urganie whole He drew attention 
to what he considercHl the .serious eoiisequenees flowing from a 
division of the power It is submitted that this section of the Con- 
stitution 18 ba.sed on the true Federal principle, that the [)re 8 ent 
division of jiower between the Federation and the States is tnih 
Federal. What eoncems the whole of Australia should he resiTved 
to the Federal Parliament, and what eoncerius each particular part 
or State of Australia should be reserved to the yiart or State There 
is, therefore, a logical differentiation of pow’er ba.stxl not on the 
difference in commerce itself, but on the oyieration of eomineree 

A branch of trade or commerce which Ix'gins in a State aiul ends 
in a State is reseivtsl t.o the State, because the State alone is inter- 
ested in it, but when f he course of tratle and commerce moves across , 
lihe boundary, and enters another State, it becomes Federal, because 
more than one State is interested, and it admits of laws of general 
application. Trade and commerce matters which are intenial or 
domestic, may be fairly left to lie dealt with by the State authorities, 
What oonoem, for instance, has the State of New South Wales 
in the iateCBid shop-keeping arrangements o( the State of Victoria ? 
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There is no commnnity of interest whatever. The State of Victoria 
has a perfect right to make its own shop-keeping arrangements 
relating to the h<jurs of opening and closing, and the conditions of 
labour When, however, trade and commerce flows across the 
boundary, it becomes truly Fetlcral and Australian- affecting cer- 
tainly more than one State- and falls wdluii Federal control 

Amencan Experience. 

This trade and commerce .section admittedly is taken from the 
American model . and it ha.s o|jerated successfully m the United 
States for over one hundred j'ears There has never been any 
serious complaint in the great Rexmblic, on the ^lart of the Federa- 
tion on the on«‘ hand oi of the numerous States on the other, lead- 
ing to any agitation for change oi reform. There have been several 
suggestions for the alteration of the ('onstitulion. but no ])arty up 
to the present, has urged that the rights of the States to deal with 
their own internal shop keeiimg arrangements shall be taken away 
and conferred on the Federation 

Possible Operation of Amendments niostrated. 

If the projKised amendment had been eained it would have 
enabled Federal laws to sujtersede State la\v.s m reference to the 
local internal donu'stic traile and loniwieive nolelv earned on within 
a State VIZ — 

Adulteration of wine, beet ^]iirttx M-ed manure etc 

.\uelioneeis, ^leddlers, bawki'rs s,des bv 

Bakers, inilleis butcher^ gnxeis dra])eis ,sale.s b\ 

Bills of sale, eommereial instiuments and .secnnties ; 
t^irriers and all means of trathe and trans]iort freights and 
rates sipiervision of 
(dienii.sts and druggists sales bv 
Ciial and firewood . sales of 
Firms , registration of 
Fruit eases, bags and sacks , sale ot 
Gold buyers and sellers sales by 

Goods, vv an's and inerehandise wholesale and retail . sales 
of and forms of uiakmg contracts therefor , 

Ixical option and licensing laws , regulating the sale of 
intoxicants and other goods 
Marine stores and old metals , sales of 
Markets, municifial and private . 
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Mlk aad dairy {HroduotB ; sale oi 
Newspapers ; registraticm and sales of 
Poisons and explosives ; sales of 
Prices and profits in buying and selling goods ; 

Pure food laws . margarine , 

Shipping and navigation in the territorial waters, rivers and 
lakes of a State ; 

Sundays and holidays , regulation of 
Traction engines , regulation of 

Trade names, descriptions, marks union lodge and union 
labels , 

Tramways , super\ ision of 
Vegetation diseases 

Tbe Union Label 

If this amendment had been earned, it would have been within 
the competence ot the Federal Parliament to pass legislation legalis- 
ing the use of the ‘ L'nion Label ’ I'nder the f’onstitution as it 
stands, the High Court has held that the Federal Parhamenl cannot 
do this, but the proposed amendment enabled the FcKlcra! Parlia- 
ment to reverse the decision of the High Court and make the use 
of the union label quite law^ful Those who aiv aware of the out- 
rageous use of the union label in Amonca and its jKiwer as an instru- 
ment of boycott and terrorism will realise the ne(essit\ of resisting 
the proj^Kisal to confer power on the Federal Parliament which might 
be used in such a manner and for such a dangcrou.s purpose 

Prices and Profits. 

In the I'nited Stales it has Ijeen decided that under the inter- 
state and foieign commerce jaiwer t'ongress can regulate freights 
and probablv jtnees main the sole and transport of goods in inter- 
state commerce Tt was so decided in the case of Jn >< (hem. 
quoted by Mr P M Gy..YNN in the course of the debates (Hanmrd, 
1912, page 6381)) That was the case in which it was attempted to 
regulate the profits of a corporation, formed under a law of a State. 
The Supreme Court held that while Congress could not control the 
operations of that combination in regard to domestic commerce 
it oooid ocwitrol its operation in regu’d to inter-stak* commerce. 
The power to regulate freights by means of the Inter-state Commerce 
Commisstoa has been deduced from the commerce power and similarly 
the power to regulate profits and prices u, eapabie of deduction. 
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If Conip^Bfi can regulate inter-state and foreign it may well 

be contended that it can regulate pnces. What Congress can do 
nnde^ the commerce power can be done by the Federal Parliament 
under that power By this amendment, extending the power to 
the Federal Parliament of the internal and domestic commerce of 
a State, that Parliament would probabh be able to dictate the pnces 
and profits ujion the sale of commodities m Ixith wholesale and retail 
dealings within the lioundanes of a State This, of course, would 
be a much more sweeping and more drastu- cxtensiDn' of the juiwer 
than It at present yiossesses m connection with inter-state and 
foreign trade 

No Public Demand for Change. 

There had b<*en no serious public demand, and no argument to 
justify the proposal, except that it was for the piiryiose of removing 
what was said lo be ' an anomaly ' There is no anomaly whatever , 
and there ought not to be an alteration of the Constitution merely 
lieeause in the \iew of a -Minister, the divided power may lead to 
confusion Wht enter on a constitutional campaign of this mag- 
nitude, for which there had lieen no public demand and, no public 
n(*ed ' Besides, this alteration, if earned would mean a violation 
of the Federal principle- the taking away from the States of jKiwers 
which nia\ be faiily and jirojierly exercised In them to better advan- 
tage, greater eflieiene_\ and with greater ^atislaetioa to the jieople. 

Increased Federal Authority over Contracts. 

Furthcrinon*. this power if granted would ha\e extended the 
jurisdiction of the Feileral Parliaiiienl to eontracts generally. 
Parliament would have [siwei to regulate the form, mode, condi- 
tions, and nianuer of making of all kinds of Icwal, elomestic and 
internal eontracts, such as bills of sale, stock mortgiiges, and other 
things which might really be left to the local desires and require- 
ments of eai-h and every particular State 

Penal Legislation. 

In addition to giving power over contracts— and that is a 
very vast area-- this amendment would give the Federal Parharaent 
power over a large body of penal legislation . It would ha\ e authmity 
to pass laws relating to all kinds of offences against trade and ootn- 
meroe laws, within a State. 
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LomI C^tiiai Inteiasced with. 

So that increased Federal power over trade and commerce 
wotdd be nnioh wider than appears upon the face of the ameiirfinent. 
It would not only be confined to local trarle and commerce arrange- 
ments, but the field of legislative activity would be extremely wide 
and important It would bring the Federal authority int-o con- 
flict with what may be regar<le<l as the local option requirements of 
the State I>?gialatures and with munici^ial corporations 

Internal Trade and Traffac of States. 

Thert‘ is oertainlv no jmblic demand whatever for this drastic 
alteration of the Constitution, which m to give the (^imimmwealth 
power and control to regulate all the infernal means of excliango, 
travel and transjxirtation of good.s and pos-sengiTs , all the internal 
instrumentalities of a State, navigation, roatls and nvi'rs, freight, 
and rates, wharfage and tolls, and so forth. 

Alleged Neglect of State Parliaments. 

A final argument re.sorted to in siqqiort of this amendment 
was that the State Parliaments of Australia hail neglected to pass 
commercial laws for the iirotectum of the public against the sale of 
shoddy gWRls. or goods sold under false trade names and trade 
descriptions. 

I’lus was a charge which vas «*asilv refuted by reference to 
the Sale of Goods .-Vets in force in all the States and to the Common- 
wealth Tiatle Marks A<t If a p<*rsoii buy goods by description 
there is iii every sale an implieil coniiition that the goods shall 
coirespond to description A )>er»on selling goixls on the strength 
of false description woukl not only lie liable to an action for breach 
of oontraet but a erinniial prosecution for obtaining money by 
meems of false pretences Tlie Federal Trade Marks Act provides 
very BCvere penalties against jiersonB selling or attempting to sell 
goods to which a registered trade mark is falsely a]>plied 

OttrttaHsation and Unification. 

If this amendment be at any time carried, the people of Aus- 
tralia might as well march right on to the goal of complete centraliza- 
tion, nniflcation and the obliteration of the States. If this demand 
were conceded, no important powers would be left to the States, 
except their ccmtral over education, land, end railwava The Federal 
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authority would completely overshadow the States, not merely in 
Australian matters-— not mereH in inter-state and external matters 
— but it would dorninate the whole political landscape. 

51. (II.) Taxation^'* ; bat so as not to discriminate*® 
between States or parts of State.s : 

Conspectus of Notes to Section 51 (li.). 

^ 4S T^x\Tln^i 

(’iiKfnrns AdniKiistralioii Ad 1<IOl I'llC 
( iii'omh Tariff l')0- 

( ustiiins Tai ifl Hill ( Hiilisli I’nfdiim' l')Oh 
< iistoms tariff (Soiilli VliKaii I’ldiiiiKe) Iffffff 
tustoni-, Taiin ( Aaiiriiltmal Implciiii tits) I'tOt, 

I usioms larilt \i t lilOS 
Customs Tauff Validation Art lsl7 
Km ibi Admiriibl I. itimi .let IflOl 
Distillaliim Admiiiistralioii A< t I'lffl I'tlS. 

Bei r K\i ISO .liimiiiistratioii Ad I'lffl 1‘>IS 
iSpmts Adimiimtiation Id I'lffli IfflH 
Excise '1 arrff Ad Ifftti loot 
I'mmsi Siijiar Tarifl IffO'i Iff 1- 
Excik laiiff .Airiidiltmal liii|ileindit' )'tffl> 

].\i ISP 'laritf (Sjiirits) I<hm> 

K\cis< Tariff tiffs 
K\ds<' raiitl (staidi) I'tffs 
E\cis( PanlT \ ululiiln ii IHT 
HaiiU Not* Tax I'lltl 
Liiiul Tax \< t I 'till 
KaiulTax Asscssni, nt Id I'Hff 
Kstatidluti (ffroliaf*) lax UN 
liicorri* Tux Id t'll'i l<> IT 
Entortuiiimoiit Tax Vd UK* 

Wartime I'rotit lax lit I'* IT 
Hexeiui* fioiii tax itioii 
AfeHiiine >*f iaxati*>n 
Mod*- (*f exert ism? th< laxm? itoixei 
iiidiits t effi 1 1 of tiixes 
Limitation ot tlie taxin? pt»at*i 
luiliil of Hu taxin?pox\ei 
Land taxation and laiul sitflonneut policy 
Taxing Bharelioldeis m laiitl eompanios 
Hiibliaiui and wife , joint liabihtj 
Taxation of fYo«n leaseholds. 

Colomal Laws Validity Act 1865. 

Customs iiuptjrt duties 
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Penal tasnation of oleomargarine. 

HnndliUfi; taxable goods. 

Death and suecesaion duties 

StaU‘ instrumentalities when immune. 

^ 4*). “ But so as not to Discriminatk." 

Disenmination, inpanitig of 
Ihffcrentia) rates of wastes. 

§48. “TAXATION.” 

LEGISLATION 

Customs (Machinkby) (Kingston) Ac't l!X)l-liil« 

The aclminiatration of the Customs law and the iissessmeut, 
etnforcement and coUeetion of customs duDes. is regulated In the 
Customs (Machmerj’) Act 1901, which, as slightly amended by the 
Customs Act 1916, is known as the Customs .Act 11X11-1916 Pait II 
dealing with admimstration, provides for the ap|>omtment of a 
Comptroller-General of Customs who. under Ihi- Minister (i e the 
Minister of Trade and Customs, who administers the Customs and 
Excise Acts) is the permanent head of the department, and has the 
chief control of the (lustoras throughout the Coininonwealth In 
each State there is a Collector of Customs who subject to the Comp- 
troller, is the chief officer of eustoiiis for the State Power is given 
to the Minister and also (subject to the apjtroval of the Munster) to 
the Comptroller, to delegate aii\ of his powers under the Act 
Provision is thus made for any degree of centralization or deeen- 
tralizatioii that may be required. Part III. defines goods which are 
subject to the control of the Customs, and provides for examination, 
mitries, and securities generally Part IV. deals with inijiortatiou, 
the boarding of shijis and report of cargo, the entry, unshipment, 
landing, and examination of goods , and jirohibits the imjiortation 
of certain goods, such as false money, piratisl or hla.sj)hemoiis or 
obscene works, exhausted tea, and other goods injurious to health 
or morality Part V provides for the warehousing of goisls Part 
VI. deals with exportation. Part VI I provides for jiayment of* 
du^ oa ships’ stores consumed on the Australian coast (i.e between 
the first port of arrival and the last port of departure of a ship). 
Part VTn. provides for the payment and computation of duties 
imposed by the Customs Tariff Acts, and for the determination of 
the valtte for duty of goods sul^eot to ad valorem duty. Seotiems 
138, 139, 140 and 148, relating to the higbdst duties to be charged, 
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substitutes for dutiable goods, duty on parts, duty on condensed 
artioles, and derelict goods are interesting and important as being 
the subject of judicial decisions Sections 190, 191 and 192, 
empowering an officer to fasten hatchways and other openings into 
the holds, locking up, sealing and securing goods, and jirohibiting 
the breaking of seals, are interesting on the same grounds. Pro- 
vision IS made for the prosecution and punishment of offences anti 
the making of regulations 

Ct’.stoms Tarifk (Kingston-Turner) Act 1902. 

This ^^aH the first Commonwealth ('ustoms Tariff Act imposing 
uniform rates of onstoms duties throughout Australia, introduced 
into the Hoii.se of Pepresi-ntatives, 8th Octola'r, liXil, assented to 
Kith September, 1902 It pro\ided that uniform duties of customs 
specified in the Tariff should be imposed a,s from 8tli October, 1901, 
ami from that date onu arils the State Tariffs ceased to operate, 
and trade lietwc'en the States b€M.‘ame fiee, suliject to the temporary 
exception, under section 9a of the Constitution of the right of the 
State of Western Australia to levy duties on goods transferred from 
other States 

CrsTOMs Tauifi" Bili, (Britlsh Preference) 1900 

B\ this Bill, reserved for the Ro\al a.ssent 12th October, 1906 
I) special schedule of iiiqiort duties ou a limited niiinlier of tariff 
items uas jsissed for the purpos»> of giving piefeience, in the shape 
of lower (lutKis on goods inanufaetured in and imported from the 
I’nited Kiiigiloin than on good.s maniifactnied in and imported from 
other eoiiiitrics jirovided that siieh first inentioned goods were 
imported direct in British .ships luaniieil exclnsn ely b\ white seamen 
This Bill ditl not reeene the Iteoal asst'iit liecau.se m the opinion of 
the liiijH'iial law ofbeers il eontaiiied jiroMsions contrary to treaties 
between Oreat Biitain and eeitain foreign countries 

CcsTOM.s Tariff (Socth African Preference) IWli. 

This Act established the .seheme of preferential duties of customs 
on certain goods the produee or nianufaeturo of British Colonies or 
Protectorates m Sooth Africa included within the South African 
Customs' Ciiioii , absented to 12th October, llRtfi 

Customs Tariff (Agrici eturae Implements) 1906. 

In anticipation of the reviaiou of the Tariff then pending, this 
Act, assented to on I2tB October, 1906. contained an instalment of 
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^mded inoreaaes of customs duties dealing specially with stripper, 
harvesters, stump-jump ploughs, and other agricultural implements 
and machinery. A special feature of this Act w'a« section 4, which 
provided that if the Clovernor-General was satisfied that the cash 
prices at which stripper harvesters and drills manufactured in 
Australia were sold exceeded the prices thereunder set out, he might, 
by prwlamation, reduce the rate of duty specified in the schedule 
in respect of stripper harvesters, but so that the reduction should not 
reduce the rate of duty below one-half the rate of fluty im^iosed by 
that Act. 

(Customs Tarikf (Lynk) An' U)0H-1!*11 

This Act repeals section :> of the Customs Tariff liH»2 No 14 
of 1902. and the M-hediile of that Act, also the whole of the Customs 
Tariff 1900 A new scheme of customs dutie.s was mtnaliiced and 
embodied m schedule A A featuie ut thK Act va.s the imjiosition 
of special duties set out in one column of the .schedule, on a laiijc 
quantity of goinls the produce of and miumfact lire of the Cmtcd 
Kingdom shifqied in the Cnited Kingdom to Australia, at lower 
rates, compared with the rates of dutt s{>t out m another column 
headed General Tanft ” applicable tn ,ill other goods .\mended 
by Customs Tanff Amendment 1908. (ii-lonis TaiilT 1910, and 
thistoms Tariff 1911. Customs Tariff Valiilation Act 1$)J7 

Kxcise (Maohinkry) Ait 1901 

Tins Act proiidcs for the adiuiiiistration of the Kxcisc Acts, 
and the assessment enforcement and eollection of excise duties on 
similar lines to those embodied m the Customs Act with regard to 
customs duties , and contains general jiroviHimi', n*luting to the 
manufacture of goods and materials in resjiect of which excise duty 
is imposed by Parliament 

Excise Ait 1918 

This was an Act to amend the Excise Act 1901 Certain 
machinery clauses were altered, and a .scale of foes for licensees to , 
manufacture tobacco, cigars, cigarettes and snulf were fixed at from 
£5 to £6<X) jicT year. 

Spirits (Mac’Hinbe.y) Act 1906. 

ThiB Act contains elaborate provisions for the granting of e/er- 
tificates in the prescribed form certifying that spirits are *’ Pui© 
Anstrajian Standard Brmidy or AustriAiaa Blended Brandy 
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or *■ Aufltrahan Standard Malt Whisky " oi* “ Australian Blended 
Whisky ” or ‘ Australian Standard Rum ” as the ease requires. It 
also forbids spirits (Australian or imported) to be deb'vered from 
customs control for human consumption unless the Collector is 
satisfied that they have been matured bv storage in wood for two 
years. It also provides for the methA'lation of spirits and the use 
of methylated sjurits 

Spirit.s Act 191 K 

The definitions of medieine.s, methylated spints, " Pure Aus- 
tralian Standard Brandy and Australian Blended Brandy,"’ 
contained in the Spirit Ait IbOfi, are verbally amended by this Act 
" Pure Australian Standard Brandy " must be made from wine, 
the fermented juice of fresh grapes, and Australian Blended 
Brandy ’ must be distilled wholly from wine, the fermented juice 
of fresh grajies and must contain not less than 2.5 jier cent pure 
wine sjiirit, which has been separately distilled from Ihe fennented 
juice of fresh grapes b\ a yiot still or similar juixiess at a strength not 
exceeding 40 jiel cent u\ er jiroot 

Djstii.i.atiox (.M.k nixKKY) Apt 11K)1 

Tins Act ajijilies to the distillation of sjiirits on uhich duty of 
<-xcise IS imjiosed bv Parliament No jierson is allowed to distill 
spirits unless he ha.s a licence to do .so uiulei this Act 

J)isrm..\Tiox Act 1018 

The annual fees for distdlatioft licences arc fixed by the first 
schi-dule to tills Act .xs follows viz For e\cTy spirit maker's 
general licence 150 toi every sjiirit maker s wine distilling licence 
£25 , for cverv vigneron licence £5 

Bkek Kxri.SE (M.xchinery) Act 1901. 

No jK-ixon is jieiimtteil to make beer except m pursuance of 
the Act, and uiilc.ss he is licensed to do so under the Act 

I 

Beer Excise Act 1!U8 

The annual fees for brewers’ licences are prescribed by^ the 4th 
schedule of this Act, ranging from £25 per year for every brewery 
■wherein beer is brewed in quantities not exceeding in any one year 
60,000 gallons, to £250 jier year where the beer brewed exceeds 
12,000,000 gallons per ^^ear. 




— .-C' U, 

Exossx TAAirt igos. 

TRie first uniform duties of exome on goods produced in Aus> 
tvsdia were imposed by the Excise Tariff Act 1902. These duties 
were made retrospective in operation as from 8th October 1901, 
that being the date of the imposition of uniform duties of customs 
throughout the Commonwealth. Excise duties were imposed on 
beer, spirits, starch, sugar and tobacco. With reference to sugar a 
rebate was granted to the growers of “ white-grown sugar ” This 
rebate was afterwards abolished by the Sugar Rebate Abolition 
Act. and a bounty on production was substituted 

Excise Tariff (Stgar) 19t)5-l(t-12. 

The excise duty of 4 - jicr cwt of manufactured sugar was 
altered by the Excise Tariff llKlo and the Excise Sugar Tariff 
1910 It was finally abolished by the Sugar Kxci.se Abolition Act 
1912 (proclaimed 2bth .Jamiart’ 1913) This was done in pursuance 
of mi arrangement made with the Government of Queensland to 
prohibit the enii»loyment of (‘olonred labour on sugar plantations 
in consideration of the rejx'al of the Federal cxei.sc dut\ on sugar 
and bounty to glowers of ' white-grown ' sugar 

Excise Tariff (Scoar) J913 

On the 20th Octolier, 1913, the excise dntv of 4 - fH-r cwt on 
manufactured sugar was teniiiorarilj restored in order to vnlidatt^ 
the collection of duty on sugar pnalneed from lane delivered for 
manufacture after 1st May. 1913 (the date of rc|»t*al of the sugar 
excise tariff) and before 20th .flily, 1913, and on all other sugar 
produced in Australia w hieh was subject to the control of the customs 
on 2,’ith July, 1913, ' on which dut> of exci.se had not lieen paid 
under prcviou.s tariff " .^fter the Comptroller has certifieil that all 
outstaiuling cane sugar and lieet sugar of the cstimaU'd amount 
within the meaning of the Act had been enteri'd for bniiie consump- 
tion, the Act provided that the cane and beet sugar shall hereafter 
npt be UaWe to excise duty.” 

Excise Tariff (Agricultcrae Machinery) 1900 
This Act imposed a scheme of excise duties at fixed rates on 
stripper harvesters, stump jump ploughs, and other agricultural 
implenieats, made in Australia, subject to the express condition 
timt excise should not apply to goods manufactured by any 
person |a any port of the Gommoowealth under conditKms as to the 









of labour which — (a) ,are de<diaf»d by resolution of 
' 'Utoth II|>uses of the Parliament to be fair and reasonable ; or (b) are 
" tn aemrdaiiGe with an industrial award under the Commonwealth 
Conciliation and Arbitration Act 1904, or (c) are in accordance with 
the tcnns of an industrial agreement filed under the Commonwealth 
Conciliation and Arbitration Act l(tt»4 . nr (rf) are, on an applica- 
tion made for the purpose to the Pre-^ident of tlie Commonwealth 
Court of Conciliation and Arbitration, declared to be fair ami reason- 
able In liini or bv a judge of the yuprenic Court of a State or any 
person oi jicrhons who compose a State mdustnal authoritv to whom 
he imiv refer the matter 

Cxctsi; TARirK (Spirits) ]!*ob 

Tins Act lepealed the taiiff of 1!M)2 as to 8j>irils and substitutes 
an elaborate scheduli of duties on thfTerciit kinds of spirits, based 
on the Cassibeatum oi the Sjurn Act IbVib and varying aeeoTibng 
to matenaK of oii<_m and inmUs of distillation and manufacture 

E.\( isK T\Riri liXtS. 

Tlijs Act inlrodnccd new excise duties on tobacco, cigars, 
cigarettes siuitl ainyiic acid and lu.sel oil glucose, iinert sugar, 
iincrt s\ru]), sacehaiiii and otbei similar substitutes foi sugar 
golileii s\iup aial otliei svrujis 

Excise IAriip (St.muh) lOos 

B_\ tins .\c't starch mu<le fiom impoiti'd t ice delivered free for 
Use in the munufueturc of .stanh was made liable to the excise 
dutv of Id per lb 

Excise T.vriif Vvi.invno.x 1917 

Tins Act validates piojiosed tarill duties of excise introduced 
into the Houst' of liejnesentatives on 3rd December 1914 

ibxNK Notes T.ax 1910 

• 

In order to jireveiil jirivmte banks continuing to issue bank 
noti's jiavable to bearer aftei the establishment of the Common- 
wealth Note Issue, the Bank Notes Tax Act 1910 was passed. It 
imposed a tax at the rate of 10 per cent, for each year m respeet 
of all bank notes issued and re-iasuetl by any bank in the Common- 
wealth. » 


t.p. 
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Lakd Tax Acjt 1810-1918. 

Land Tax Assessment Act 1910-1916. 

The Land Tax Act 1910 imposed a progressive tax upon the 
taxable value of all the land in the Commonwealth owned by the 
taxpayer The tax was upon unimproved land values, and there 
were two scales of tax, one as against residents in Australia, and 
one against absentees from Australia In the case of residents, the 
taxable value is the total unimproved value, less a deduction of 
£5,000 For so much of the taxable value as does not exceed 
£75,001 the rate of tax per £1 sterling is Id and I 30,000th of Id 
where the taxable value is £1 sterling, and increa.ses uniformly 
with each increase of £1 sterling of the taxable value by 1 30,000th 
of Id 

The tax increases uniformly, woth each increase of £1 in taxable 
value, in such a manner that the increments of tax are as follows 

Between £15,000 and £15,001 - 2d 

Between £30,000 and £30,001 = 3il 

Between £45,000 and £45,(K>1 = 4d 

Between £60.000 and £60.001 = ."id 

Between £75,000 and £7.5,001 = 6d 

For every £1 .sterling of taxable value over £75,(M)0 the rate is 
6d per £1 Thus it will be setui that the tax ruses by 1 30,(K)()th of 
Id. for every additional £1 of value until £75.000 m value is reached 
For every £1 of taxable value in excess of £75, (MK) the rate is 6d 
in the £1 For absentees from x^ustralia, the taxable value is the 
total unimproved value without deduction An absentee pays Id. 
in the £1 on the first £5,0(XI (which in the case of residents is exempt) 
and Id m the £1 more than a resident on the balance 

The Land Tax Assessment Act 1910 contains provisions (based 
'to a certain extent on New Zealand legislation) for defining the 
liability of different kinds of owners, and for preventing the incidence 
of the progressive rate being evaded by devices of conveyancing, 
couapany-makmg, etc 

Land tax is payable by the owner of land upon the taxable 
value of all the land owned by him and not exempt from taxation 
under the Act, The taxable value of all the land owned by a 
petson is — 
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(а) in the csise of an absentee — ^the total sum of the unim- 

proved value of each parcel of land , 

(б) in the case of an owner not being an absentee the balance 

of the total sum of the unimproved value of each parcel 
of the land, after deducting the sum of £5,000. 

15 very part of a holding which is separatelj held by any occupier, 
tenant, lessee or owner, is deemed to be a separate parcel 

“ Unimproved value,” in relation to land, means the capital 
sum which the fee simyile of the land might be expected to reahze 
if offered for sale on such reasonable terms and conditions as a 
hona fide seller would require, assuming that the improvements 
(if any) thereon or appertaining thereto and made or acquired by 
the owner or his jiredecessor m title had not been made " 

The following lands are exempt from taxation under the Act — 

(а) all land owned by a State, or by a municipal, local, or 

other public authoritj of a State , 

(б) all land owned by a savings bank regulated by any State 

Act 

(r) all land owned by any Society registered under a State 
Act relating to friendly societies or trade unions , 

((/} all land ovinod by any building society registered as a 
building society untler any Act or State Act. not being 
land of which the society has become owner by fore- 
closure of a mortgage , 

(e) all land ownetl by or in trust for a charitable or educational 
institution, if the institution, however formed or con- 
stituted, IS carried on .solely for charitable or educational 
puiqKiscs and not for ])ecuniary profit , 

(/) all land owned bv or in trust for a religious society, the 
proceeds whereof are dexoted solely to the supjiort of 
the aged or infirm clergy or ministers of the society or 
their w'lx’cs or widows or children, or to religious, charit- 
able or educational purjioRes , 

(g) all laud owned by or in trust for any person or society 
and used or oceupietl by that person or society solely as 
a site for a place of worship for a religious society, or a 
place of residence for any clergy or ministers or order 
of a religious society , a charitable or educational 
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'institution not carried on for pecuniary jMofit ; a building 
owned and occupied by a society, club or associiitioa, 
not carried on for pecuniary profit ; a public library, 
institute, or museum ; a show ground , a public ceme- 
tery or public burial grouml , a public garden, public 
recreation ground, or public reserve . a public road , 
or a fire brigade station 

{h) All laud owned by a resident jierson whether in one or 
more parcels not exceeding £5,000 unimproved value 

Land Tax Act 1914 

By the amending Land Tax A<‘t 1914 the first .schedule of the 
original Act was amended to provide that the rate of tax when the 
owner is not an alwcntoc shall Ix' as follows — Foi so much of the 
taxable value as does not exceed £75, (KK), the rate of tax per £1 
sterling shall be Id <ind 1 18 750th of Id , where the taxable value 
is £1 sterlmg, and shall increase uniformly with eaeli increase of £1 
sterling of the taxable value bv 1 18,750th of Id For everv £1 
sterling of taxable value in excess of t75.(K»0 the rate of tax shall be 
9d 


The rate of tax when the owner is an absentee shall be a.s fol- 
lows ' — For so much of the taxable value as does not exe(“ed £5,(K10 
the rate of tax per tl sterling shall he Id For so much of the 
taxable value as exceeds £5,fK)0 hut does not exceed £80,000 the 
rate of tax per £1 sterling, shall he 2d and 1 18 750lh of Id wheie 
the excess is £1 sterling, and shall increase nnifonnly wnth eaeh 
increase of £1 sterling in the taxable value by I I8.750tli cif lei 
For every £1 sterling of taxable value in excess of £80, OIK) the rate 
of tax shall be lOd 


Land Tax Act 1918. 

Bj' the Land Tax Act 1918 an additional land tax of 20% of 
the tax pavablc under the 1914 Act was levied for 1918-19 et seq. 

Income Tax Act 1915-lG 
Income Tax Assessment Act 1.915-10 

Income tax is levied and paid to the Commonwealth upon the 
taxable income from property and personal- exertion The rate of 
iUjCoilie tax in respect of income fibm jiersonal exertion is that set 
in the firat schedule to the Act. The rate of income tax in 
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respect ef meome derived from property is that set out in the second 
schedule to the Act Income tax m respect of the total taxable 
income derived partH from iiersonal exertion and partly from pro- 
perty is that set out m the third schedule to the Act Income tax 
is payable at such rates as maj' be declared bv Parliament from time 
to time 

In order to arrive at the taxable income of taxpayers the total 
assessable income derived by taxpavers from all souices.in Australia 
is taken as the basis and from it numerous deductions of losses, 
outgoings and expenses are allowed 

The Income Tax Act H)17 following the lines of the Act of 
191.5 and lOlb pro\ided that tor the financial ^eal beginning 1st 
Juh, 1917, tli(> income tax should be as follows — 

Rate or Tav i rox Income Deuived from Personal Exertion 

Foi 80 much of the whole taxable income as does not exceed £7,6t)0 
the average rate of tax {ler £1 shall be .Td and 3 890tlis of Id 
w'here the taxable income is 11, and shall increase uniformly 
with each increase of £1 of the taxable income b\ 3 8(M)ths of Id 

The average rate of tax per £1 for so nnu li of the tax ible nicoiiie as 
does not exceed £7,600 mav be calculated frcmi the following 
formula - 

R — average late of tax in pence j>er £l 
I = taxable amount 
R — taxable income in |)ouiids sterling 
R = (3 } 3 8t>0 1) pence 

For every £1 of taxable income in excess of £7 (>00 tlie late of tax 
shall be 60 ])ence 

Rate oi Tax i pon Income Derived from Properii 

(а) For such part of the taxable income as does not exceed £.546 
, the average rate of tax per £1 shall be that given by the formula. 

VIA — 

R = aveiagc rate of tax in ixmce jier £1 
I = taxable income m pounds sterling 
R ^ (3 1/181 058) pence 

(б) For such part of the taxable meome as exceeds £546 but does 

not exceed £2,000 tHb additional tax for each additional £1 of 
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taxable income above £546 shall increase continuously with 
the increase of the taxable income in a curve of the second 
degree See (c) and {d) of 1917 Act, also 3rd and 4th schedules 
of that Act. 

Notwithstanding the schedules it was enacted that the tax 
payable by any person who is not married, has no dejieiidcnts 
and is not an absentee, and who would, ajiart from sub-section 4 (c) 
not be liable to pay income tax. shall he £1. 

In addition to the tax payable under the preceding provisions 
of this Act, there is payable, in the ca.se of incomes m respect of 
which tax is calculated under the first, .secoml, or third schedules, 
an additional tax equal to 25 jier cent of the tax so calculated 

The following incomes are exempt from the Commonwealth 
income tax — (a) the revenue of o inunieipal corporation or other 
local governing body or of a public authority . (h) the income of 
a society registered under a Friendly Societies Act of the Common- 
wealth or a State and not carried on for pecuniary profit . (r) the 
income of a trade union or of an association of emjilovers or emplovees 
registered under any Act of the Coinnumwealth or a State relating 
to the settlement of industrial disputes , (d) the income of a religious 
scientific, charitable, or pubhc educational institution (e) the income 
derii'ed from the bonds, debentures, stock, or other .securitJcs of 
the Commonwealth issued for the purposes of Commonwealth War 
Loans authorized up to the first day of January, I9J7 , (/) the 
income of a provident, benefit, or superannuation fund established 
for the benefit of the employees m any business , (ff) the salary of the 

Governor- General and the salaries of the Governors of the States , 

♦ 

(^) the official salaries of foreign consuls and the trade commis- 
sioners of any part of the Bntish Dominions. There are certain 
deductions allowed in favour of mining companies other than coal 
companies 

Income Tax Acts 1917-1918 

Pensions paid under the War Pensions Act 1914-16 are exempt 
from income tax in 1918 , so also is the income of any society or 
association not carried on for the purposes of profit or gain to tho 
individual members thereof, established for the puryiose of promot- 
ing the development of the agricultural, pastoral, horticultural, 
vitioultural, stock-raising, manufacturing or industrial resources 
of Australia. 
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The Income Tax Act 1918 does not apply to the mcome derived 
from personal exertion by any person who is or has been on active 
service outside Austraha during the state of war, with the naval or 
mihtary forces of the Commonwealth or any part of the King’s 
Dominions or of an Ally of Great Britain, from the date of his 
enhstment in or appointment to those forces until the date of his 
discharge therefrom or the termination of his appointment 

4 

The following special deductions from taxable 'income are 
provided by the Act No. 18, 1918, section 15, viz — 

(1) In the case of a [lerson (other than a company, an absentee, 
or a person who is not married and has no dependants) there shall 
be deducted, in addition to the sums set forth in the last preceding 
section, 18, the sum of £156 le.ss £1 for every £3 by which the income 
exceeds £156 

(2) In the ease of a person (not being a eompanv or an absentee) 
who IS not married and has no dependants there shall be deducted, 
HI addition to the sums set forth in the last preceding section, 18, 
the sum of £1(KI less £ t foi every £5 by which t he income exceeds £100 

(3) When the income consists jiartly of mcome from jiersonal 
exertion and partly of income from property the deduction under 
this section shall be made in the first place from the income from 
liroperty, and when the deduction exceeds that income the excess 
shall be deducted from the income from jiersonal exertion 

(4) For the purposes of this .section ’ income ’ means the income 
of a taxpayer after allowing the deductions allowed by any other 
section of this Act 

The Gov'enior-Geneial may make arrangements with the 
Governor in Coiineil of a State for the collection by the Common- 
wealth on behalf of the State of income tax at rates to be fixed by 
the Parliament of the State on a taxable mcome ascertained in 
ficcordance w'lth this Act or an Act of that State The Governor- 
General may make regulations for carrying into effect any arrange- 
ment made under the piovisions of this section 

The Act of 1918 provided for the collection of income tax for 
the financial year beginning Ist July 1918 It authorizes the collec- 
tion of income tax on the,basi8 of the Act of 1917, plus the additional 
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' tax equal to 25 per cent, of tbe ta<x authorised in the original 
8oh.edule, together with tho foUoi^ing supet-tax, viz. . — In addition 
to any tax (including additional tax if any) payable under the 
preceding provisions of this Act other than sub-sections (4) and (.5) 
of section four, there shall be payable a su})cr-tax equal to thirty 
per centum of the total amount of the tax so payable. 

^ Estate Duty (Probate) Act (lbl4) 

Estate Dx’^ty Assessment Act 1914-16 

By this legislation it is provided that dutj shall be lex led and 
paid upon the value as assessed on the estates of persons dxing in 
Australia after the passing of the Act The estates of deceased 
persona comprise real property in Austr.ilia and jiersonal luiqierty 
w^herever situated if the deceased w'a.s at the time of death doinu iled 
in Australia If a person dies domiciled outside Austiaha on!\ his 
real and jicrsonal estate inside Australia is taxable. I’hc <liil\ 
was fixed as follows viz - Where the total value of an estate 
(after deducting ali debts, including probate and succes- ion duties, 
paid under State laws) exceeds £l.()tKt, and does not exceed 
£2.000, ‘the duty is LI ]ier £100 value and so on in ascending scale 
up to the value of £71,000 when the duty is I.") jier cent on the estate 
There are several exemptions including (1) estate-s of Il.OtKt value 
and under, (2) charitable, rehgious, scientific, or ediitational 
bequests , (3) estates of persons dj ing on active service (4) con- 
cessions where the estate passes to widow, children or grand-ehiidren 
of deceased , dnt_\ in such cases being two-thirds of the full late 

Entertainment Tax Act 1916-16 
Entertainment Tax Asse.ssment Act (1916) 

This Act provides that there shall be, on a date fixerl by pro- 
clamation. levied and paid on all payments for entry or admission 
to any entertainnient, a tax at such rate as mav be declared by 
Parliament No person can be admitted to an entertainment 
except holding a ticket stamped with a stamp denoting that the* 
proper -entertainment tax has been paid or in sjiecial cases through 
an approved barrier, or by means of a mechanical contriv'ance 
which can automatically register the number of persons admitted. 
But the ticket and barrier system may be dispensed with if the 
proprietor of an entertainment has made arrangements with the 
oommiiiskmer to famish returns of the money paid or taken for 
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admiaaioii, and hae given security for payinent of the tax. The 
following entertainments are exempt from taxation : — (1) Where 
the entertamment is for philanthropic, religious, or charitable pur- 
poses and where the whole of the takings are so applied without any 
charge or deduction for expenses , (2) where the entertainment is 
of a wholly educational character ; and (3) where it is intended for 
the amusement of children and the charge should not exceed 6d. 
each 

Sub-.section 12 (a) and section 13 

The first entertainment tax was fixed on the following basis, 
viz — Where the rate of admission exceeded fid ii]) to 1 - the tax 
■was Id per head , where the late of ailmissum exceeded I the 
tax for 1 - was Id and for every fid exceeihng 1 - equal to |d 

By the Entertainment Tax (1918) tlie rates weie altered to read 
as follows - Mot exceeding I - (excepting iiayinent not exceeding 
3d for admission on Saturdays between the honis of 12 o clock 
noon and fi o’clock in the afternoon, of children appaiently under 
the age of 12 years) equal to Id , exceeding 1 - equal to Id for 
the first 1 /- and id, for every fid o\er 1 - 

War-Time Pkoiits Tax Id 1 7 
W.ar-Time Prof/t.s Tax 191K 
War Time Profits Tax Assess.mlxt Act 1917 

There shall be levied and paid on all war-time jirofits from cer- 
lain defined trades, c’alliiigs, and businesses, arising aftei 30t}i June, 
191.5, a war-time profits tax at such rate as Parliament inuv ])i'o\ide 
The Act defines ‘ a pre-war Aandard of profits," and ' an account- 
ing period," and declares that the profits of a yire-war vear ■'hall be 
coinynited on the same prineijiles and subject to the same ]>io\ i‘^ions 
as the profits of an ai-eounting jieriod The w'ai-time profit^ arising 
in any financial year is calculated as follows — 

(а) B> ascertaining the monthly averages of the prolit or loss 
arising m the accounting jieriods ending and hegiuniim in the 
financial year 

(б) By multiplying the resjiective monthly averages of profit 
or loss of each of such accounting periods by the numlier of the 
months of the respective accounting periods falling within the 
financial year 
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(c) By adding; the amounts of the profit, or deducting the amount 
of the loss from the amount of the profit as the case may be and 
deducting from the sum so obtained the pre-war standard of profit 
as defined for the purposes of the Act 

(d) By deducting from the sum remaining in ])aragraph (c) the 
following (if any) — 

(а) In the case of a business in which the pre-war standard 

of profit does not exceed £5tK). deduct £2(X> 

(б) In all other eases where the sum remaining under yiara- 

graph (r)- 

(i ) does not exceed £2(N), deduct the total sum 

(ii.) exceeds £2(K>, deduct £2(»0. less rertam sjK'cified 
sums. 

The profits ansing from any business are se]>aratel\ determined 
on the same principles as profits and gains of the business are, oi 
would be detennmed for the purpose of the Commonwealth ineoiiie 
tax subject to certain modifications 

The following institutions, businesses, and peisons arc exempt, 
viz — 

(1) Municipal corporations, friendly societies, religious, 
charitable, and educational bodie.s, and wholly mutual 
life insurance societies 

(2) Agncultiiral, fruit-growing, dairy pig, and poiiltrv indus- 

tries, co-operative food supply coniyiauies. 

(3) Offices or employments from which salarv or wages or 
emolument is derived. 

(4) Professions dependent ujxm personal qualific ations requir- 

ing little capital 

(5) Gold-mining 

(6) Mining businesses specified by proclamation 

(7) Ship-building contracts made with the Comrnoiiw'ealtb 

Government since 4th August, 1914, and before the 
declaration of peace. 
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(8) Businesses cojnmeneed since the declaration of war, 
deriving profits from the recovery from waste manufac- 
ture products of materials used in the production of 
munitions of war , or for the purposes of mining for 
anv rare metal used for the manufacture of munitions 
and disposed of to the Imperial Government. 

(!() Persons being residents of Australia who are on active 
service outside Australia with the naval or military 
forces of the Allied Powers, and who are interested in 
hii.sines.ses to which the Act applies, prov^ided that before 
they went to the war they devoted the whole or greater 
part of their time to their bii.sinessps 

(10) Commission agsncies where little or no capital expendi- 

ture IS involved 

(11) Hrusing and sale of stud stock up to £2 000. 

The war-time profits tax is imposed ou the wai-tinie profits at 
the following rates —{a) On the war-tune profits arising in the 
financial year ending 30th .Iiiiie, 1017 = oO per cent of these profits , 
(h) On the war-time profits arising in each succeeding financial year 
-- 7o per cent of these profits 

§48 “TAXATION.” 

Revenue from Taxation. 

The following tables comjnled from the budget pajiers (June. 
1918). show the rcYemie received from direct and indirect taxation 
during the last four vears and the estimated revenue for 1918-1919 ‘ — 


Direct Taxation. 


) 

■ — i 

15)14-15 

1 

1915-16 ' 

191C-17 

1917-18 ‘ f 

i estimated 

Land Tax • 

Income Tax . | 

Entertainment 
Tax 1 

Estate (Suoces- j 
Sion) Tax 1 

War-time Profit.s ! 
Tax 

£1,953,096 

£39,6t6 

£2,040,436 
£3,932,775 j 

i 

£626,215, 

1 

£2,121,952 

£5,621,950 

£110,682 

£1,062,168 

£2,123.775 £2,000,000 
£7,385,643 £7,400,000 

£246,890 1 £205,000 

1 

£943,232 j £760.000 
£680.0081 £1,800,000 

Total . 1 

£1.993,342 

£6,599,426; 

1 

£8,916,762 

£11,378,448| £12,155.000 
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iMdneit iftHMition 


A. Custoins dut- 
ies on im- 
ported goods 

B. Excise duties 
on goods pm 
ducedin Aus< 
tralm , 

Total 


1 1914-15 { 1016-16. 

1016 17 

■ 1 

1917-18 

1918-19 

1 cfiitiiaate 

1 £12,106,608 £13.610,684 

1 1 

£12,373,664 

£9.487,538 

£8,310,500 

1 1 

|£lt.877,254 £16,934,103 

£16,610,287 

I £13,225,295 

£12,060,000 

£26,082,952 • £30,541,787 

1 1 

£27,983/)51 

1 

j £22,712,833 

£20,360,500 


Keaniog of. 

The jirjmary tneamiig of taxation is raising inonev for the 
purposes of Gu\crnmcut bj lUeaiis of contiibutions from mdiMclual 
persons The power to tax neeessanlt iinoltos the power to select 
the siibjectvS of taxation mz iK^rsons or things In the lane of 
things the differentiation or soleetion is. in jirattiee nsua))\ made b\ 
reference to objective facts oi attributes of the sub)ect matter so 
that all persons or things possessing those attributes are liable to 
the tax. The circumstance that goods come from abroad oi from 
a particular foreign countr\, or that particulai processes oi peisons 
have tieen emploNed in their production, or that the\ jKJssess ceitain 
ingredients, are mstaiices of attributes which have t>een chosen for 
the purpose of differentiation In a State poLSsessing plenary jiouc is 
of legislation any condition whatever max be imposed as a basis 
of selection for taxation purposes, and it is irnmatenaJ whether the 
differentiation should projierlv be regarded as an oxeroisc of the 
power of taxation or of some other power But w here the coniiX‘tcnc> 
of Parliament is, as in the Commonwealth, limited to sjiecihc matters 
it Is necessarj' to inquire whether an attempted exercise of the |>ower 
<rf legislation falls within some one or more of the thntx nine powers 
enumefated in the Constitution In interpreting the grant it niiist 
be considered not only with reference to other separate and indc- 
peiideiilt grants such as the power to regulate external and inter- 
state trade and commerce, but also with reference to the powers 
reserved to the States A Federal law must not oncroach cm State 
domains. The regulation of the conditions of labour is a matter 
relating to the internal affairs of the States and is therefore reserved 
to the States and denied to the Commonwealth.” Per Gkifmth, C J 
in TH. V. Barker, (1908) 6 C.L.R.,, at p. 67-60 
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Xodlsect Effect of Taaces. 

The fact that taxation may produce indirect consequences 
was, as pointed out by the (-hief Justice, fully recognized by the 
framers of the Constitution They moreover saw that those indirect 
consequences would not, in the nature of things, be uniform through- 
out the va.st area of the Australian Commonwealth, extending over 
32 parallels of latitude and 40 degrees of longitude Tlie varying 
conditions of climate— tropical. sub-tro]>ical and temperate and of 
locality — near or at great distances from the seaboitrd — made an 
effectual discrimination for inanv purposes bet\^een the sev^eral 
portions of the ( Vmmoiiwealth Lest however, the Parliament 
shoiibl desire to bring about equality in the incicifnec of the burden 
of taxation or yvhal has been < ailed an ' eq'ialiiv ot sacrifice ' by 
discriminating between such different portions they \ypre exjiresslv 
prohibited from doing so The words of section 51 (ii ) Taxation, 
but so as not to discrmnii.ite between .States or paif.s of .States 
recognize the taet that nature has already di.scrinnnatcil and pre- 
scribed tliat no attempt shall be made to altcu the effect of that 
natural discrimination So in .section 51 (iii ) — " Bounties on the 
production or ex]Kirt of goods, but .so that such bounties shall be 
uniform tlirougJiout the ('onimonwealt)i ” the Paiharnent is pre- 
cluded from attempting to equalize the conditions nhich nature has 
made unequal Again by seotiou H8 it is ]ireseribed that uniform 
duties ot customs shall l>e imposed witliin two v.'ars The in- 
equality of the indirect effect of customs duties m diffeicnt parts of 
the Ccmimonwoalth is cahvious to all yiersoiis acqu.amted yvith its 
conditions but any attempt to correct this mesjuaht. is forlnilden 
by the ( 'onstitutioii Pc/ Griffith C.l m The Kuuj r IJanjci, 
(IffOS), at pp 

Mode of Exercising the Taxing Power. 

Whilst the Comnioii wealth (axing power is iiiiluuited with 
respect to subject matter (except the projiertv and instiumeutahties 
of a State), the Constitiition has imposed certain restrictions m the 
mode and manner in yvhich it mav be legally exercised In section 
.il (II ) it IS provided that there must be no discrunination beteveen 
States , in section 88 that duties of customs sliall be miifonn, and in 
section 09, that no preference shall be given to one State over 
another State See supra p 43. 

In section 55 it is enacted that laws imposing taxation shall 
deal only with the imposition of taxation, and laws imposing taxa- 
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tion (except Taws imposing duties of customs and excise) shall deal 
with one subject of taxation only. Translated into ordinary lan- 
guage these rules mean simply “ one tax, one Act " and “ a tax 
and nothing but a tax m one Act ” A law making a tax must be 
contained in one Act and nothing else must be m that Act. The 
means of collecting the tax and the penalty for not paying the tax 
must be in a separate Act. In Federal practice a tax is contained 
in one measure, whilst the machinery provisions for its interpreta- 
tion, enforcement and prevention of evasion are placed in a sejiarate 
Act generally called assessment, ailministration or machinery Act 
Hence there is the Customs Tariff Act and the Customs Adnums- 
tration Act , the Excise Tariff Act and the Excise Machinery .\ct , 
the Land Tax Act and the Land Tax .Assessment Act . the Income 
Tax Act and the Income Tax Asse.ssment Act , the Entertamnient 
Tax Act and the Entertainment Tax Assessment Act , the War- 
time Profits Act and the War-time Tax Assessment Act 

The reason for this separation is that the Senate is not per- 
mitted to amend a proposed law iinpo.sing taxation but it can amend 
a machinery, administration or assessment Constitution, 

section 53 In order to prevent what was conimonlv known in 
parliamentary practice as ‘ tacking " or mixing taxation with other 
matters so as to restrict the Senate's right of amendment, the Con- 
stitution provided that a Tax Bill shall deal with a tax only which 
may be passed or rejected, but not amended by the Senate . 
that a tax bill shall not be associatetl with machinery, collection or 
penal legislation, with respect to which the Senate has equal powers 
of amendment with those of the House of Kepresentatives The 
Senate could not amend the Land Tax Act but it is not prevented 
from altering the Land Tax Assessment Act which does not impose 
a tax but merely deals with matters incidental to the tax. The 
tax Act imposes a burden on the people , the assessment Act merely' 
prescribes the method and principles of application of the tax , 
one determines the tax and the amount of the tax and its subject 
matter ; the other provides the legal procedure by which the money 
is raised and paid into the Treasury See Notes to .section 55 , 
Stephana v Abrahams (No. 2), (1903) 29 V.L.R., 229 ; Osborne v 
The Commonwealth, (1911) 12 CLR.. 321. 

Lirnttatioa id the Taxing Power. 

The limitation of the power of taxation is to bfe found, not 
only in the express words of section 51 (ii.^and sections 88 and 99, 
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but also in other parts of the Constitution. The grant of power of 
taxation which is m some respects an independent power, must be 
so construed as to be not inconsistent with the other provisions of 
that instrument and necessary implications If this contention be 
rejected it would mean that the power of taxation could be usetl 
as an over-nding power such as would enable the Parliament to 
invade any region of jwSsible State legislation, although it is impliedly 
forbidden by legislation to enter it, and this by the simple process 
of making liability to taxation depend upon matter^ within those 
regions. 

Ambit of the Taxing Power. 

Taxation includes customs duties ; but power to impose and 
collect such duties also comes within the scope of ” trade and com- 
merce with other countries ' Attorney- General of New Sovlh 
Wales V Collector of Customs New fiovih Wales, 5 CLR. at pp. 
829, 834, 841, 8."i3 . see Colonial Sugar Jiefinivg Co v Irving, 
(1903) Q S R , at p 271 In addition to the express limitation and 
jirohibitions of the Constitution, other limitations have been deduced 
by judicial interpretation from the scheme of the Constitution 
taken as a whole 

It does not follow that, because an Act purports to be a taxing 
Act, it IS therefore a constitutional exercise of the power of taxation. 
The ('ourt will look at the substance, not at the form , and if it 
finds, on the face of the Act, that it is not really a taxmg Act, but 
an attem])t to regulate the domestic affairs of the States, it will 
declare it to be ultra vires and void The only qnestioif is whether 
the .Act is within the ambit of the power 

The Excise Tariff Act 1906 purported to impose a duty of 
excise Oil certain agricultural machinery But it exempted goods 
manufactured under conditions favourable as to the remuneration 
of labour In I'he King v Baiger. 6 C L R , 41, this Act was held 
by the High Court (Gru'fith, C J , Barton and O'Connor, JJ. ; 
Isaacs and Hiooins, JJ dissenting) to be ultra vires, on the main 
ground that it was, on its face, not a taxing Act, but an Act to 
regulate the conditions of labour and manufacture. The Chief 
Justice (Sir Samuel Griffith) delivering the judgment of himself 
and Barton and O'Connor, JJ., after declanng that, in determining 
the question of validity, regard must be had to the substance rather 
than the literal form at the Act, said that in a Federal State it m%ht 



na% be ultjliin the competence of the taxing authority to interfeln 
directly with prices or wages, but the circumstance that a tax affects 
those matters indirectly is irrelevant to the question of oompetmce 
to impose the tax. Again, the motive which actuates the IjOgis* 
lature, and the ultimate end desired to be attained, are equally 
irrelevant A Statute is only a means to an end, and its validity 
depends upon whetlier the Legislature is 'or is not authorized to 
enact the particular provisions in question entircli' without regard 
to tlieir ultimate indirect consequences 

"Taxation,"’ said the ( hiof .Jiisfieo (Sir Samobi, G'kiffitji), 
“ differs from exaction m that tht ('hhjiatioii to eoiitrilmte dejieiids 
upon prescribed differentiations ot th-- (X'l.soiis from whom, tir the 
things 111 resjiett of which the contributiou is to he made The 
power to tax necessarily luxolves the ]H)uei to select the subjects 
of taxation 

■■ But where the comjxdeiicy of Pariiainent is Juinted, as in a 
Federal State, to specific matters it is imiteriaJ. and indciHl iitaes- 
sary, to inquire whether an attenijited exercise of the power of 
legi.slatiori falls within some one or more of the ennmerattHi powers 
In the jireseiit case the onlv relevant power is taxation 

“ The grant of the jKiwer of taxation is a mj urate and nidejxn- 
dent grant This is the accepted law in the Linted States In 
interjiretmg the grant it must be considered not only with reference 
to other separate and independent grants, such as the jKiw'er to 
regulate external and inter-State trade and commerce, Init also 
with refei%nee to the powers reserved to the States 

■■ It was not contested in argument that regulation of the 
conditions of labour is a matter relating to the internal affairs of 
the States, and is therefore reserved to the States and denied to 
the Commonwealth, excejit so far as it can be brought within one 
of the thirty-nine powers enumeratetl in section 51. 

“ We are thus led to the conclusion that the Yiower of taxation, 
whfth^ver it may include, was intended to be something entirely 
disthict from a jicwer to directly regulate the domestic affairs of 
the States which is denied to the Parliament ” • 6 C.L R , at pp. 66-9. 

“ The power of taxation is not an over-riding power, which 
would enaWe the Parliament to invade any region of taxation, 
mitiniagh it is impliedly forbidden to enter it, and this by the Mmple 
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proeem of xnaMag liability to the t»xa4ic») Aepeod upcm mati^rs 
withiH those regions. . . . Prima fade, the selection of a par- 

ticular class of goods for taxation by a method which makes the 
liability to taxation dependent upon conditions to be observed in 
the industry in which they are produced is as much an attempt to 
regulate those conditions as if the regulation^ were made by direct 
enactment ” • 6 C.L.B., at pp 71-73 

Mr. Justice Isaacs and Mr Justice Higgins (disgenting) were 
of opinion that the taxing power was plenary and unlimited except 
as expressed in the Constitution They held that Commonwealth 
powers were not to be limited by first assuming the extent of the 
State powers , and that the reserved powers of the States were 
those remaining after full effect had been given to the powers 
granted to the Commonwealth, and could not control the extent of 
the Commonwealth powers so granted. They thought that the 
Act .should be construed according to its plain language as a taxing 
Act. and that it was a valid exercise of the taxation powers. 

Land Taxation and Land Settlement Policy. 

The limits of the taxing power of the Commonwealth and 
whether a taxing Act may be void for its indirect consequences 
not contemplated by the Constitution, were questions considered 
in the case of Osborne r The Commonwealth. (1911) 12 C L R . 321 

The Land Tax Act (1910) and the Land Tax Assessment Act 
(1910), were in that case im])eached on the ground (1) that they 
were not in substance an exercise of the taxing powers of'the Com- 
monwealth. but an attempt to regulate the holding of land in the 
Commonwealth, whicli, it was contended, is extra vires of the Parha- 
ment (2) That the real purpose of the so-called taxation is not 
so much to raise revenue as to prevent the holding of large quantities 
of land by a single person The rule in Barger's Case was rehed 
on 111 support of the attack The Court, however, was unanimous 
in upholdmg the validity of both Acts. 

The Chief Justice (Sir Samukl Griffith) said — “ As was 
pointed out by this Court in The King v Barger. 6 C.L.R., 41, 
although it is a frequent result of taxation to bring about mdireet 
consequences which could not practicably, or could not so easily, 
be brought about by other means, yet the circumstance that taxa- 
tion has such a result is irrelevant to the question of the competence 
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to impose the tax. In my opinion these Acts are in substance, as 
well as in form Acts imposing taxation, although there may be some 
provisions which may be open to objection upon other grounds. 
That objection therefore fails." 

Mr Justice Barton said — “ Assuming that the taxation which 
it imposes is drastic, ns it is alleged to be, still it is not the function 
of the Court to say that drastic taxation of landed intere.st will 
prevent residents from owning large areas, or prev'ent landholders 
from residing out of Australia, or prevent absentees from holding 
land within the Commonwealth Nor is it our function to say what 
degree of inducement to abstain from doing these things amounts 
to a prevention of the doing of them The alleged objects are not 
to be collected from the terms of this legislation Even assuming 
that such designs existed, they would not alter the construction of 
an Act or make it less an exercise of the taxing power They may 
be the motive or even the ultimate object We have not to do with 
either of these things The reasoning of the Sujircme Court of the 
United States m McCray v United States. 195 U S . 27, is cogent 
upon this subject, and the case itself is very much m point The 
conclusion drawn i.s thus expres,sed, in word.s which I venture to 
adopt: 195 US 27, at p 56 -‘The often (juoted .statement of 
Chief Justice Mar.SHall in M'Culloch v Maryland. 4 Wheat , 316, 
that the power to t*x is the jiower to destroy, affords no support 
whatever to the proposition that where there is a lawful jiower to 
impose a tax its imposition may be treated as without the jiower 
, because of the de.structive effect of the exertion of the aiithontv ’ 
Other objections are taken by the plaintiff to the legislation as a 
whole on the ground of its usurpation of State powers So far as 
these involve the scojie and purpose of both or either of the Acts. 
I am of opimon that they are covered by what 1 have already^ said " 

Mr tiustice O’Connor said - “ In T/ie Kimj v Barger. 6 
C L.R., 41, the Statute under consideration, whatever may have been 
its form, was not m its nature and substance an Act imposing taxa- 
tion. But in the Acts now before us 1 can see nothing to suggest 
that they are not taxing Acts Their whole plan, the object of all 
their provisions, is plainly directed to the imjiosition of a graduated 
tax on the unimproved value of land. The principles to be applied 
in considering such a ground of invalidity are laid down in Barger’s 
Case, 6 C.L.R., 41 ; it is unnecessary to repeat them here It is 
sufficient, I think, to say that the effecli and consequences of an 
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Act, even the inotives of the Legislature in passing it, are immaterial, 
if the Act itself, according to the fair construction of its provisions, 
is an exercise of the power conferred ’ 

The distmction between Barger's Case and Osborne's Case is 
that in the former the Court found that the Excise Act was, on its 
face, not a taxing Act , in the latter, the {,'ourt found that the land 
tax Act was, on its face, a taxing Act. In both eases, the motive 
and purpose of the Legislature, and the indirect effects of the 
impost, were held to be irrelevant 

Taxing Shareholders m Land Compames. 

The Land Tax Act, section 3ft, ]»rovides that all land owned 
by a company shall be deemed to be owned by the sliaiehoklers of 
the company as joint owners in the projiortions of their interests 
in the paid uj) capital of the company, with the same consequences 
as to liability to taxation in iesjK*et of their resjiective interests as 
in other cases of joint omiership 

111 lftl2 a resident of New South Wales, being an owner of 
shares in certain land investment comjmnie.s was as.sessed for land 
tax to the amount of Jtl21 1 7 m respect of lands helil by him m 
severalty and in respect of his shares m sjieeial land companies 
He ob|ccted to the asscssnient and ajqx'aled to the High ('oiirt 
Morgan v J)€puiy Fedeia! Commissionei of Lami Tar, (lftl2) 15 
(! L R , htil On his behalf it was argued that the ('omnionwealth 
Parliament had no power under the guise of a land tax toimixise a 
tax ujioii a man in respect of land iii which he had no interest A 
thing named as a tax was not a tax if it was imposed on a man in respect 
of a subject matter in which he had no interest and over w'hich he 
had no control Tlic decision m Osborne r The (^mmon wealth 
did not imply anything to the contrary For the Crown it was con- 
tended that the Land Tax Assessment Act 1910-11 deals directly 
with the imposition of land tax upon jiersons who have an interest 
in land The Parliament has chosen, as the discrimen between 
^Tsons who are to be taxed and those who are not, an interest iri 
land — not using the word “ interest " in its technical sense The 
Parliament is not bound to restrict itself to legal or equitable interests 
in land, but they are bound not to include in the persons taxed 
those whose relation to land is fantastic or so unreal as to render 
the so-called tax an exaction of money from them under the guise 
of a land tax. 





The High Court held that tiie memhers of a oompany owning 
lAod are in suhstance the beneiieial owners of the land in proportwi 
to their interests in the paid up capital of the company ; that in 
the nature of things, apart from technical questions of nomenclature 
and conventional legislative rules, the members of a company 
owning land are the beneficial owners of it, and that the Federal 
Pariiament was entitled to treat the members of a company as the 
persons beneficially interested in the land owned by it, and to 
impose on them the liability to pay the tax made payable in respect 
of it. 

The Chief Justice (Sir Samuel Ckiffith) said . — 

“ In my opinion, the Federal Parliament in selecting subjects 
of taxation is entitled to take thing.s as it finds them in rernm 
natiira, irrespective of any positive laws of the States prescribing 
rules to bo observed with regard to the acquisition or devolution of 
formal title to pro^ierty, or the institution of judicial proceedings 
with respect to it I think, therefore, that when Parliament has 
determined upon a subject matter of taxation it is entitled to enact 
that any person who has a beneficial interest iii that subject matter 
— using the term ' beneficial ' in its widest .sense— shall be liable 
to pay the tax ” lo C L R , at p 666. 

Husband and Wife Joint Liability. 

The Land Tax Assessment Act (1910), section 36 (2) provides 
as follows —Where (a) a husband has directly or mdirectly traris- 
feriud land to or in trust for his wife*, or (h) a wife has directly or 
indirectly transferred land to or m trust for her husband (they 
not being judicially separated), the husband and wife shall, unless 
the Commissioner is satisfied that the transfer was not for the pur- 
pose of evadmg land tax, be deemed to be joint owners of all the 
land owned by either of them. Section 38 (1) enacts that “ joint 
owners of land shall be assessed and liable for land tax in accordance 
with the provisions of ” that section, and by sub-section 2 that 
they shall be jointly assessed and liable “ in respect of the land ” 
as S it were owned by a single person 

In May, 1911, Mr. A. WATEBHOtrsE, (South Australia), trans- 
ferred a piece of land to bis wife, who was already the owneFof other 
land, for the consideration ol £13,000, of which £8,000 Was paid 
to liim in cash from the wife’s money. /Hie Deputy Commissioner 
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soiight to apply the provisions of section 36 on the ground that 
he was not satisfied that transfer was not made for the purpose 
of evading land tax. Mr. Waterhouse and his wife appealed 
to the High Court on the ground that the section was invalid as 
not being within the powers conferred upon the Parliament by 
the Constitution. It was objected that the .section, if valid, operates 
not as imposing land tax but as imposing a liability upon one person 
to pay another’s debt, and that such an imposition is not within the 
powers of the Parliament enumerated m the Constitution Even 
if it be conceded that Parliament may under the general power of 
■’ taxation ” impose a pecuniary liability upon any person for any 
cause it thinks fit, irrespective of the ownership of property, then, 
it was said, the .subject of taxation ui such a ease was the person 
taxed, and not property or its ownership So in the present case, 
it was said, the subject matter of taxation of a wife in respect of 
her husband’s jiropcrty or of a husband m resjiect of a w'lfe s pro- 
perty was not the .same subject matter as the taxation of land If, 
then, section 36 (2) imjxised taxation, the Land Tax Act itself, 
No 21 of 1910, which incorporates No 22, would l-ie invalid as 
contravening the second provision of section .>5 of the Constitution 
which provides that laws imposing taxation, except laws imposing 
duties of customs and excise, shall deal with one subject of taxation 
only 


The Chu'f Justice (Sii Samiiel Gkiji’fith) in delivering the 
unanimous judgment of the Court, said --“The provision now 
attacked cannot sujiported on the ground that it is within the 
general power to impose taxation in respect of subject matters other 
than land It was contended for the Commissioner that husband 
and wife are in Jaw and iii fact one jiersou, and that the Parhainent, 
acting on this view, can impose on either an obligation to pay taxes 
due by the other The fundamental proposition is contrary to the 
fact, and no argument can be based on it In considering the ques- 
tion of the validity of a Federal Act the Court has regard to the 
Aibatanoe of the matter In my judgment, .section 36 is in sub- 
stance an attempt to imjiose a pecuniary liability as a consequence 
of a transfer of land by a husband to his wife, or by a wife to her 
husband, which is pro iamto imposing a restraint upon such dealmgs, 
«Mid the question is whether the Parliament has jKiwer to do so. 
The felations of husband and wife, and the conditions of the transfer 
of land, as well betwwn them as between them and other persons, 
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are matters which, by the Constitution, are left to the States, and 
with which the Parliament has no authority to interfere. It was 
next sought to support the section as a provision incidental to the 
collection of land tax, that is. incidental to the prevention of evasion 
of the tax— in other words, that it is in the nature of a iienalty. 
But the penalty or obligation is not made dependent upon any 
evasion or attempted evasion of the Act, but upon the mere fact of 
transfer, which is a lawful act, and which the Paiiieinoiit has no 
power to declare unlawful The fact that the Commissioner has a 
dispensing power does not alter the plain construction of the words 
It 18 hardly necessary to point out that a bona firir alienation of land 
for the purpose of escaping the lialulitv to taxation incident to its 
ownership is not an evasion of land tax This argument, therefore, 
does not help the respondent. There is a .second fatal objection to 
the validity of .section The first jiart of section oo of the Con- 
stitution enacts that ‘ law.s inijmsing taxation shall deal only with 
the imposition of taxation, and an\ jirovision therein dealing with 
any other matter shall be of no effect The two Acts. Nos 21 
and 22 are, together, an .-\ct imposing taxation Section 3() as w o 
held m Ofihornc's Ca<iP is not a jirovision imposing taxation upon 
land, but a provKsion that jieisons not the owneis of hind shall be 
liable to pay land tax imposed upon owiieis which is a jirovisioii 
dealing w'ltli a matter other than taxation, and is theicforc of no 
effect. E\cii apart from section .i.) of tlic Constitution it is not, in 
ray judgment within the competence of Parliaimnit having imposed 
a tax upon the owners ot land, to declare that jiersmis who aie not 
in any .sense owners shall be deemed to be owneis loi the purjiose of 
payment of the tax 1 eaiuiot find iii the Constitution any jiowcr 
to declare that the true shall be regarded as false, or thi' false regarded 
as true, except for the limited purjiose of definition of a word or 
jihrase which the Parliament uses in dealing with a subject inattei 
■wholly w'lthiu its conijietence For both these reasons 1 am of 
opinion that section 36 is invalid. It is not necessary to answer 
the other questions submitted in the case. ’ Pei Ckifkith, C .1 in 
Waterho-usc and Wtfe v Dejmly Commissioner of I/ind Tar (Smdil 
Australia), (1914) 17 C L R , at p 671 

Mr. Justice Bakton said — " The first duty of the Court is to 
construe section 36 (2) by its actual terms, having in view the fact 
that when it enacts that the husband and wife shall in the circum- 
stanoes stated be deemed to be joint owneai the consequence plainly 
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intended is that they “ shall be assessed and liable for land tax in 
accordance with the proviaion.s ” of section 38 There cannot be 
a doubt, therefore, that the intention of section 36 (2) is that the 
parties to the transfer shall be assessed as if they were in truth 
joint owners, with the result that the\ are to pay land tax as such 
The Legislature, if we attribute to it, as we should, the belief that it 
was acting within the powers, must have been of opinion that the 
persons concerned could be validly brought witbin the area of land 
taxation by this statutory fiction If its estimate c)f its powers 
was a mistaken one, that affords no reason to construe the provision 
as if it meant something different from a statement of intention as 
clear as wmrds can make it The result, then of such a transfer as 
IS mentioned in the section is to be a land tax which is to fall upon 
the })arties to the transfer as if each owned all the other person s land 
as well as his or her own linioeenee is no safeguard, and the lia- 
l)ilit\ automatically ensues unless the Coinmissioner mtenenes. 
and in the absence of such inteivention it must follow a transfer 
which IS eiitirelv lawful The subject matter of taxation m section 
36 IS still land, and only land,' as wo said of it m the case just 
cited Neither of these Acts therefore* can he said to offend against 
the .second paragrajih of section .m But that doi's not end the 
matter Section .36. no doubt is an attempt to bring certain 
jiersons. in a certain eiciit within the area of taxation Still if an 
eftccti\c‘ tax at all. it would be a land tax Hut to he effective as 
a land tax it must be impo.sed m resjieel of actiial ownersliij) Sec- 
tion l(t of the Assessmc'iit Act makes it clear that the tax imposed 
by the othei Act is to be ' Icvu“d and jiaid upon the unimproved 
value* of all lands w Inch are owned l>v taxjiayer.s and not exempted 
Tlic latwn d'etre of the tax is the ownershi]) of land But the section 
is an attcmjit to impo.se the lax on jh'isohs who are not owners, by 
saying they shall be ' deemed to be ow'ner.s To say that a person 
shall Ik* deemed to be the owner of land does not vest the owmership 
in him The Legislature may, no doubt, have mistakenly thought 
that it did, and that the jirovision was therefore consistent with 
section 10 The attempted tax, then, fails as a tax because it lacks 
the one essential conditicm But, not being a land tax, it plainly 
intends, even if the motive be the keeping up of the revenue, to 
restrict the transfer of land m certain rases This the Cknnmon- 
wealth has no constitutional pow'er to do. In that aspect the pro- 
vision is invalid " Per Barton, J. in Waterhouse and Wife v. 







JSepulg Cmmusimer ttf Land Tax (Smih Jvdndiay, (1914^ 17 
<3.L.R., at pp. ^71-674. 

Mr. Justice Isaacs said : — “ The view I take of the section is this. 
It was intended as an incidental proviaion — incidental, that is, to 
the land tax already enacted by Act No. 21. The Legislature, I 
gather, ititeiiiieci to make a provision to safeguarcf it foy ensuring 
that land really owned jointly by husband and wife, though nominally 
standing in the separate name of either, should be taxed jointly 
according to the fact. And, recognizing the difficulty of establishing 
the reality, an arbitrary rule of evidence was devised, namely, that 
if a husband or wife were found transferring land to the other, or in 
trust for the other, that should be conclusive evidence that all the 
land nominally held m severalty was really held jointly and subject 
to the tax already imposjed. No doubt the legislaturt" has always 
enormous incidental jiowers of enacting evidentiary provisions 
The Federal Parliament has, in relation to the subjects with which 
it deals, equal powers, m this respect, with any other l^egislature, 
provided the matter is really incidental to the main power The 
matter has been reasoned out in several American cases, and I think 
the reasoning satisfactory. The use of the word ' deemerl ' ih a 
common legislative exjiedient to safeguard and enforce enactments, 
by making certain facts conclusive e\ idence In this cast* as bv the 
proper construction of the Statute, the lasgisluture has exi hided all 
aiea oi' ttctrng ((p<ya any jiower but that of enacting a taiici fax 
we are, I think, restricted to the single enquiry whether section 3ti 
is really incidental to such a tax. In my opinion it is not, because 
the fiction it creates, namely, that the given person is to be deemed 
ow'ner of certain land not m his name, is accompaniod by an acknow- 
ledgment on the verj faije of the section itself, that the person in 
question has no interest whatever in the land.” Per Isaacs, J. in 
id. 17 C.L.R., at pp. 677 678. ' 

Gavas Duffv and IticH, JJ. said .— ” All the judges who took 
}>art, in the decision in Osborne, v. The Commonweedth expressed 
the opinion that the Land Tax Act 1910 incorporating the Land Tax 
Asseaotnent Act 1910 does not deal with any subject of taxation 
other than land. It caiuiot, therefore, be said that those Acts are, 
or any section of them u», bad under the second part of section 55 
of the Constitution as dealing with more than one subject of taxa- 
tion. The re*alt is that the Legislature mnst be taken to have made 
an attempt to levy a Zand tax in respect of pdFsems having no interest 
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m iJb® land, aod the qiteation is wheih^ 8«eh ui attempted exercise 
id power ia valid. It seems to have been assumed by all the Judges 
who took part in the decision in Morgan v. Dejmiy Federal Comima- 
aioiter o/ Land Tax, New Hovik Wales, that such an enactment 
would be unlawful, because not warranted by the gift of legislative 
power in the Constitution Both the arguments and judgments m 
Morgan’s Case are based on the hypothesis that the Commonwealth 
Parliament has no power to tax a jierson m respect of land in which 
he has no beneficial interest Indeed, m view of the prior decision 
in Osborne’s Case no argument could have arisen exceyit on that 
hypothesis. We think, accordingly, that the provisions of section 
36 (2) of the Land Tax Assessment Act 161(1 are not obnoxious to 
the provisions of section of the Constitution, hut are invalid as 
being beyond the powers conferred by the Constitution on the ('om- 
monwealth Parliament, for an> ('ommonwcalth jiower must be 
based on a provision of the Con.stitiition, and the onus of proving the 
existence of such a jiower lies on those who seek to reh on it ’ 
Per Gavan Di'fky aii<l Rich, J.J in Waterhouse and Wife v Deputn 
Commissioner of Land Taj (South Australia), (1914) 17 CLR, 
at pp 67S-679 

Taxation of Crown Leaseholds. 

By the Land Tax Asses.smeut Act (1910) the owner of a lease- 
Jiold estate, under the law's of the State relating to the alienation 
or occupation of (Yown lands not being perpetually leased, or a 
lease with a right of piircha.se w.is not liable to asse.ssment for taxa- 
tion in respect of such estate Bv the amending Act of 1914, the 
operation of the tax wa.s extended so as to affect a large numliei of 
other (Yow'ii leaseholds m many of which the lessee's use of the land 
is by law burdened with onerous conditions which, m some case.? 
deprive the lessee of the full beneficial use of the land leased The 
conatitiitionalitv of this extension was impeached m the case of 
the Attorney- General for Queensland v The Attorney- General for 
the Commonivealth , (1915) 2t) CLR. 148 After the passing of the 
amending Act all leases from the Crown were to be treated as made 
after the commencement of the Act Section 28, as amended by 
the same Act, provides that in such cases the unimproved v'alue of 
a leasehold estate in land means the value of the amount (if Miy) 
by which 4| jier cent of the ummproved value of land exceeds the 
rent reserved by the lease for the unexpired term, the excess being 
en^talized at the same ^ate. This was, on its face, an attempt to 
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define the value of the term created by the lease, which value is to 
be the subject of taxation In every case of a lease the ownership 
of the land is divided between the lessor and the lessee The value 
of the lessee’s share in the total ownership is the v'alue of the term. 
The residue repre.sents the value of the reversion which remains in 
the lessor 

The objections raised m this case were that such taxation was 
repugnant t^ the Colonial Laws V^ahdity Act ISr),") , that such tax 
as far as it iinpo.sed a tax U]>on the iiniinproved \ alue of land granted 
by a State as a leasehold was not a law with rcsyiect to taxation within 
the province of the Commonwealtli Parliament, but was in substance 
legislation witli respect to the control and iiianagement of the waste 
lands of the Crown , that .such tax was a tax iijioii the property of 
the State contrary to section 114 of the Constitution, that such 
tax was a tax upon the governinentai iunctions cir mstrunicntality 
of the State of Quwnsland It was also objected that section 3b 
of the .Act, so far as it jiurports to impose taxation upon shareholders 
of compames m lespect of land owned 1)\ companies was invalid 
as not being a tax on land, but a tax on jicrson.il jiropertv, namely 
share.s, and that, therefore, tiie Act offended against section of 
the Constitution 

The whole of these objections were over-ruled and tlie validity 
of the tax was again affirmed It was held that the .subject of 
taxation was the niferest of a les.s(»e m the land . that such jiriv'atc 
interest could not in any relevant .sense of the teim be called yiroyierty 
belonging to a State The taxation imjteaehed could not be regarded 
in any relevant sense as an interference with anv of the legislative 
powers of the States. As regards the argument that the tax offends 
agam.st provision of section o.l of the Constitution by dealing with 
more than one subject of taxation inasmuch as by si'ctions 39-40, it 
imposed a tax upon iriembers of a joint stock company m resjieet of 
land owned by the conijiany it was jiomted out that this contention 
was expressly decided by the Court in the Morgan Case, 1.) C.L.K , 
661. The Court saw no reason for doubting the correctness of its ‘ 
decision ui that case 

In delivering the judgment of the Court, the Chief Justice, 
referring to the assailed legislation, said — ” It appears to me to 
follow that the plain design and purpose of this enactment is that 
the lessee shall pay land tax upon, and according to, the value of 
his interest in the land, and that as such it forms a natural part of 
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a scheme of general land taxation. The objection therrfore fails ” : 
20 C.L R , at p. 161 The Privy Council refused to grant special 
leave to appeal . 22 C.L R , 322. 

Colonial Laws Validity Act 1865. 

Ill the case of the AHorney- General of Queen, ’tland v Attorney- 
General of the Commonwealth , (1015) 20 C L R at p 519, the validity 
of the Coirnnonwealth Land Tax Assossnient Act 1912-14 was 
coiiKidercd It was coiitendetl that some of its yiroVi&ions under 
which leasehold estates in Crown land are made liable to land tax 
W'ere invalid under the Colonial Laws V’nliditv Act 186.5 (28 & 29 
Viet e 69) on the ground that the proxisions attacked aie repugnant 
to laws of the Parliament of the Fnited Kingdom (of wdneh the Act 
18 it 19 \'ict c 54 mav he taken as an instance) In which full 
})owers of legislation with lespect to waste lands of the Crown in 
the .Aiistiahau Colonies weie vested in the Legislatures of those 
Colonies The High Coiat held that the Federal Con.stitution had 
not 111 anv wav (|ualitied the poweis of the State Legislatures with 
resjicet to the control of the waste lands of the Ciown (hat such 
powers were complete and exclusive in the States, being e\pies&Iy 
coiitmiied In section 197 of the Constitution , that the icpugnanee 
if Iheie were anv was between the Land Tax Assessment Act and 
the Constitution of New South Wales (Imjtenal) and therefore the 
Colonial Laws N'aliditv .Act was ipiite irielevant of the question 
Ml, .liistice Hiooins s.ud ' It is hard to conceive of anv law of 
the Fedeial Parliament within its poweis that would be ‘ repugnant ’ 
to the .Vet 18 & 19 Viit e 54 The lepngnaney must be between 
the Coinnionwealth law and the 18 <*t 19 Viet e 54— not between 
the (.'omnioiiwealth law and the State Act What does ‘ repugnant ’ 
mean 1 am stiongly inehned to think that no Colonial Act can 
lie reyiiignaiit to an Act of Parliament of Great Britian unless’ it 
involve, either diiectiv or ultimately, a contradictory proposition, 
probablv , contradictory duties oi eoiitradictorv rights If the 
f’ederal Parliament in jiiusuance of its power to acquire land, were 
• to vest land in A . and the State Parliament were to say that it 
V'ests it 111 B., there would he no repugnancy within the Colonial 
Laws Validity' Act, for the repugnancy would be between the Federal 
law and the State law, and under .section 109 of the Constitution the 
Federal law prevails. By section 106, the Constitution of the 
State contmued, but .subject to the Federal Constitution ” ; 20 
C.L.R., at p. 178. • 





durtem iDBVMt Doltai. 

“ The ouskuns I»w from this point of view is nothing more than 
an exercise of the power the Commonwealth possesses of regulating 
the manner and terms on which goods may be brought into the 
Commonwealth For these reasons I am of opinion that the levying 
of duties of customs on importation is not the imposition of a tax 
upon State proxierty within the primary and literal meaning of 
section 114 of the Constitution standing alone ” Per Gkiffith, C .T. 
in the Attorney- General of New South Wales v Ccllector of Customs 
for New South Wales, (190Q) 5 C L R , at pp. 831-832 

“ Is a customs duty a tax within the meaning of the Constitution . 
section 114 ” ^ In the broadest sense a tax it undoubtedly is. and 
if the words “ tax ’’ stood alone it would be impossible to deny its 
inclusion of customs duties as well as of a direct tax on property 
after incorporation m the general stock of the country But the 
word “ tax ” and its plural “ taxes " are not words of invariable 
signification indicating any exercise whatever of the power of taxa- 
tion , they are not infrequently used to denote a particular species 
of imposition in contra-distinction to duties and to duties of various 
kinds. The word “ taxation ' when used to confer a, gov ernmental 
power Carnes the amplest meaning , but *' tax " may or may not 
be as wide. The words must be looked at in relation to its surround- 
ings, it must be considered with respect to the object of the clau.se 
in which it stands, and the results which would flow from one con- 
struction or the other , in short its meaning must, like any other 
word not of invariable signification found m a document, be ascer- 
tained by interpreting it by the light* of the w'hole instrument. 
There are many Statutes in which “ taxes ' may be found differen- 
tiated from “ duties ” “ The mere use of a word,” said Mr .fiistice 
Isaacs " not uncommonly employed in a limited sense, and indeed 
in oonnection with the word ‘ projierty ’ more often and more 
appropriately used in a limited sense, combined with the marked 
omission of the word ' duties ’ convinces me that customs duties 
ate ndt within the object and intention of section 114." Per 
laaACS, J. in the Attorney- General of New South Wales v. The 
CoUeetpr of Customs for New South Wales, 5 C.L.R.. at p. 851 

is a customs tax a tax on property as such” ? The Customs 
1902 speaks of “ duties . . on . . . goods,” and 
Mas exiBesBicHi is roughly accurate althoa^ probably if fully ex- 
luessed it would be a tax on persons in respect of the importation 
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of goods ; jdsf as a imiperty tax is usually, though not necessarily, 
a tax on persons in respect of their property. The oustoms tax is a 
tax not -on {woperty as such, but on persons in respect of and on 
account of the movement of commerce known as the act of importa- 
tion. There is a fundamental difference between taxing men for 
having property and taxing men for moving property — and. in 
particular for moving property into a country from overseas 
When the Commonwealth imposes a customs duty the duty is not 
payable unless it be attempted to move the goods from I^ondon to 
Australia “ I jirefer ” said Mr. Justice Hiooins “ to base my 
judgment on this ground which 1 have stated 1 cannot confidently, 
take the ground that a customs duty cannot be a tax with the meaning 
of the word ’ tax in .section 114 It is ti iie, that ' iluties of customs ’ 
and ■ duties of excise ’ are the usual expressions but phraseology 
such as i.s used in section a.l shows that the Constitution treats the 
imposing of .such duties as being the imposing of taxes ” Per 
Higgins. J , .5 (' L R , at pp 8.>4-8.'>.") 

Penal Taxation of Oleomargarine. 

The American Oleomargarine Act of 1886 a.s amended by the 
Act of 1902, imposed an excise tax of lo cents per lb on oleomarganne 
artificially coloured to resemble butter, and a tax of oiil\ one-fourth 
of a cent pei lb on oleomarganne not .so coloured 

Tn support of the harvester excise dut} in The King v Barger 
the Commonwealtli .Attoniev-General cited and ]ilacetl reliance 
on the decisions of the Supreme Court of United States in the oleo- 
margarine cases ui which the Court upheld the validity of Congres- 
sional legislation imposing excise duties on the oleomarganne or 
imitation butter for the pur]X)8e of jireventing oleomargarine being 
sold as butter Tlie eoiistitutionalitx of this legislation was affirmed 
bj the Supreme Court in 1904 in the case oiMcCray r United Slater, 
195 US., 27 

The apxJcUant had been fined for haxung knowingly purchased 
for re-sale a 50 lb package of oleomargarine artificially coloured to 
look like butter and having affixed revenue stamps at the rate of 
one-fourth of a cent per pound instead of ten cents per pound He 
contended that the Act was repugnant to the Constitution It 
was argued that the power to regulate the manufacture and sale of 
oleomargarine being solely reserved to the several States it followed 
that the Acts of Congress passed for the purpose of preventing the 
manufacture and sal# of oleomargarine when artificially coloured. 
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was void because it usurped the reserve power of the States and 
therefore exerted an authority not delegated to Congress by the 
Constitution. As the necessary operation and effect of the tax 
was to suppress the manufacture of artificially coloured oleomargarine 
and to aid the butter industrj', therefore, it was submitted, the 
Act was void 

The Supreme Court held that this Act was, on its face, a taxing 
Act , that the alleged purpose or motive of Congress, was not to 
raise revenue but to suppress manufacture, did not concern the 
Court ; and that the Court had no authority to declare a taxing 
Act void on the ground that Congreas had abused its authority bv 
levying a tax which was unwise or ojipressive, or which miglit have 
the result of indirectly affecting subjects not within the powers 
delegated to Congress This case was much discussed m Barger's 
Case and Osborne's Case (supra). See also Patton v Brady. (11)02) 
184 r S . 608 , Er parte Kollock. (1897) 165 I’ S . 526 

Referring to the decision in McCray v United States, the 
Chief Justice (Sir Samuel Griffith) differentiated it from the 
harvester excise duty case as follows, he said In this case the 
Act imposing a duty of excise ujKin oleomargarine goods, adulterated 
in a specific manner ” was held valid although the tax was so large 
as to be in effect ])rohibitive of the adulteration In that case 
objection was also taken to various detailed pro\'i8ions of the Act 
as relating to matters of Htate concern But they were all jiio- 
visions of such a nature as are coinnion in Acts relating to the 
collection of internal revenue being incidental to the pre\entiou of 
evasions of the tax itself ” /-’er Griffith. C J mThe Kingi Baigei . 

6 C L.R., at p 67. 

A strong point of difference between the American oleoniarganne 
excise with the Australian harve.ster excise duty was that in the 
former case the classification was based on the inherent character, 
quality or description of the subject matter, viz , imitation butter 
colour, etc That, of course, is a most common basis of differentia- 
tion in the levying of taxes. Per Hiooins, J., 6 C.L R , at p 127 

TTanaHrig Taxable Goods. _ 

In the regulations for the manufacture and handling of goods 
wfaicili are subject to an internal revenue tax. Congress may make 
any reasonable regulation, which it considers necessary or advisable 
for effectually securing payment of the tax. It may prescribe the 
size and form of packages, and may prohibit the packing of excisable 
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goods with other goods Fdsenheld v United States, (1901) 186 
U.S., 126. 

Death and Succession Duties. 

Subject to the Imutations of the Constitution, the taxing power 
reaches every subject, and may be exercised at discretion It 
extends to death duties and succession duties ot all kinds . KnowUon 
V Moore, (1»(K») 178 U S , 41 

State Instrumentalities when Immune. 

In the American Courts municipalities, speaking generally have 
been treated as carr 3 dng on their public services as instrumentalities 
of the State which gives them corjiorative existence The cases of 
Meriweiliei v Garrett, 102 U S , 472, and United Slates v Railroad 
Go , 17 Wall , 322, broadly lay down the principle that a municipal 
<'orporation is a jiortion of the governing power of the State, and 
that any attempt to control or interfere with its functions is an 
attemjit to interfere and control the State itself I'ntil the case of 
the South Carolina r United States. 199 U S., 437, the Supreme Court 
held that there must be implied m the Constitution a prohibition 
against the exercise 1)\' the United States of control m any form 
over an iiistrumentahty of the State CJovernment Per Nelson. J 
in the CoUecloi r /hii/. 11 Wall , 17, at p 127 

In the Soalh Caiolim Case, howevci, the Court held that the 
exemption of State agencies and in.stnimentalities from national 
taxation is limited to those which are of a strictly’ goveinmental 
character, and does not extend to those emploved by the State in 
carrj'iiig on an ordinary private business In that case the sale of 
intoxicating liquor was the business of which the State in the e.xercise 
of its governing power had taken charge It was therefoie held 
liable to P'ederal taxation 

Referring to that decision, Cbiffith, (\J , said ' I express no 
opiiuon upon the grave and difficult question of how far. if at all, 
the doctrines which have been laid down m the I'nited States of 
. America on this subject should be regarded as implicitly adopted 
by the Constitution of the Commonwealth But as at present 
advised I see no serious reason for doubting that, if a municipal 
corporation chooses to engage m what has lately been called ‘ muni- 
cipal trading,’ and joins the ranks of employers in industries, it is 
liable to the same Federal laws as other employers engaged in the 
same industries. This^ limitation is, indeed, I think, generally 
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<U)eefit«d in United States (see Sovih Careiim v. VnUed iSMdee, 
199 U S. 437 and the decisions of the Supreme Courts of New York 
and Pennsylvania cited in that case) ” : Per GnOTfl’K, C J. in the 
Federated Engine- Drivers' and Firemen's Associalion v Broken Hill 
Proprietary Lid , (1911) 12 C.LB , at p 415. But see section 114 
of the Constitution of the Commonwealth which prohibits the Com- 
monwealth from taxing the property of a State 

In the Municipalities Case the Full High Court decided that 
such corporations were not immune from awards by the Common- 
wealth Arbitration Court • The Argus, 20th May 1919. 

§^. “BUT SO AS NOT TO DISCBIMINATE.” 
ZMscrimiiiation. 

The Excise Tariff 1902, which w'as assented to on 26th July, 
li)02, imposed duties of excise as from 8th October, 1901 That 
was the date on which the resolutions for the imposition of customs 
and excise duties were submitted to and temporaril> authonzed 
by the House of Representatives It laid an excise duty of £3 per 
ton on sugar manufactured in Australia , and was exjnessed to 
extend to such goods as w^ere mamifaetured before the said 8th 
October 1901, and which were at that date in bond or in the stock 
of the manufacturer or refiner, and on which no customs or excise 
duty under a State tariff had been paid before that date The State 
customs and excise tanffs, though legally in force till the passing of 
the first uniform customs tariff on the 16th Se]>tember, 1902, were 
not collected after the 8th October, 1901. 

In 1903, before the Constitution of the High Court, the Colonial 
Sugar Refining Company brought an action in the Supreme Court 
of Queensland against the Collector of Customs in that State to 
recover money paid by way of sugar excise duty On behalf of the 
Company it was contended that the Excise Act 1902 was void for 
discnraination between States The suggested discrimination was 
baaed on the exemption of sugar which had paid customs duties 
under a State Tariff Act. Queensland sugar which on 8th October, 
1901, remamed m Queensland, or had been introduced into Western 
^Hgtraha, where there was no customs duty on sugar, had paid no 
State duty and was therefore liable to the Commonwealth excise 
dtdy of £3 a ton whilst Queensland sugar which had been entered 
for home oonsumption in New South Wales or Victoria, and which 
wciuld, under the customs tariffs of those States have-.paid a duty of 
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£3 a ton in New South Wales and £6 a ton in Victoria, would be 
exempt from the Commonwealth excise. The Court held, however, 
that this was not a discrimination within the meaning of the section. 

Sir Samuel Griffith (then Chief Justice of Queensland), said, 
the exemption involved in one sense, an inequality between indivi- 
duals, but it was not a diseriinination between States. The differ- 
ence was accidental It was not a discrimination made by the 
Commonwealth Excise Act The words of the Constitution, “ but 
so as not to discriminate between States or parts of States,” and 
” not to give preference to one State or any yiart thereof ” meant 
State qua State or part of a State, that i.s to say, the discrimination 
to be unconstitutional must depend upon the geographical ]X)sition, 
and not upon the accident of whether things happen to be found m 
one State or in another 

” 1 do not think,” said the Chief Justice, " that we can have 
regard to the fact that, owing to the operation of the laws of the 
States, the incidence of taxation may lie unequal m different States 
If that were so, the power of the Federal Parlianumt would be limited 
by the lau.s of the State,s and by the mode in which the States had 
exercised their powers of legislation If the imposition of these 
duties leads to an inequality it is not a defect m the federal law , 
it ari.ses from the fact that the laws of the States were different, 
which IS quite another thing ' Colonial Sugar Refining Co Ltd. v. 
Irving. 3 Q S U . at pp 27()-277 

This decision was affirmed by the Privv Council, lu appeal, 
190t) A C 3t>(t In the couise of their ludgment their Lordships 
said — ■■ The rule laid down by the Act i.s a general one, applicable 
to all the States alike, and the fact that it operates unequally in the 
several States arises not from anything done by the Parhament, 
but from the inequality of the iluties imposed by the States them- 
selves “ 

Differential Rates of Wages. 

The Exci.se Tariff Act (IJKlb) (No 1C) if otherwise valid, is 
invalid on the giound that it authorizes discrimination and there- 
fore discriminates, between States or parts of States withm the 
meaning of section 51 (ii ) of the Constitution, and authorizes the 
giving, and therefore gives, preference to one State or a part thereof 
over another State or a part thereof within the meaning of section 99 
of the Constitution . The. King v Barger, (1908) 6 C L.R., 42. 
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Tbe Caiief Justioe (®r SjOi’cm. Gbibotth)* ^Hvcring th« judg- 
ment of himself and Jnstices Babton and O’Conuok, said :— 

“ The words ‘ States or parts of States ’ must be read as synony- 
mons with " parts of the Commonwealth ’ or ‘ different localities 
within the Commonwealth.’ The existing limits of the States are 
arbitrary, and it would be a strange thing if the Commonwealth 
Parliament could discriminate m a taxing Act between one locality 
and another, merely because such localities were not co-terminous 
with States or with parts of the same State ” • 6 C.L R., at p. 38. 

After referring to the four categories of conditions as to re- 
muneration of labour which would exempt goods from taxation 
under the Act, the judgments continues — “ It is abundantly clear 
from these provisions that the Legislature not only purported to 
authorize the prescribing of conditions according to the circiimstances 
of locality, but intended, and indeed proscribed, that discrimination 
according to locality might be made Any other rule would be 
manifestly unjust Yet this is the very thing which, so far as 
regards liability to taxation, is prohibited by the words under con- 
sideration. It was suggested that, though the Act thus authorizes 
disenmmation between States and parts of States, it does not itself 
discriminate, since, it is said, the conditions actually prescribed by 
any or all of the specified authorities might in fact be identical 
throughout the Commonwealth The Legislature may in some 
cases delegate the power of fixing the incidence of taxation . PoiveU 
V. Apollo Candle Co., 10 A C , 282, but it would be a strange thing 
to hold that, while it cannot itself discriminate between localities, 
it can, by delegation, confer power to make such discrimination ” : 
6 C.L R , at p. 80 

Mr. Justice Isaacs and Mr. Justice Higgins, dissenting, held 
that the Act did not authorize discrimination. Mr Justice Isaacs 
suggested that where an Act discriminated between States or parts 
of States, it ought to be possible to point out the States or localities 
\^ch it favoured Mr. Justice Higgins considered that even if 
the Act did authorize discrimination, that would not invalidate the 
Aot, since the discrimination was not a necessary result of the Act ; 
though it might invalidate a discriminating order or award made 
under the Act : 6 C.L.R., at pp. 106-109, 130-132. 

The decision in this oaee does not cast any doubt on the power 
the Commonwealth Court of Conciliation and Arbitratimi to 







TAXAI^Jf. 


355 


make an award in settling a two State industrial dispute providing 
for different rates of wages in different localities, varying according 
to the different conditions of life and labour and the cost of hving : 
Federated Saw MiUs Emjdoyees v James Moore <fe Sons lAd., 
(1909) 8 C L.R , 465 

Pjac rimina tion in United States. 

In KnowUon v. Moore, (1900) 178 U S , 41, it was argued that 
an Act of Congress imposing succession duties was unconstitutional 
as not being “ uniform throughout the United States,” because it 
exempted bequests or shares below a certain value, because the rate 
of tax varied according to the relationship or non -relationship of the 
taker to the deceased, and because the rate of tax progressed with 
the amount of the interest taken The Court held, however, that 
the constitutional provision related to purely geographical uni- 
formity, and did not forbid progressive taxation, classification, or 
exemptions 178 I" R , at pp 83-110) See also Hanover Nahonal 
Bankv Moi/ses, (1902) 186 U R , 181 

51. (iii.) Bounties"® on the production or export of 
goods, but so that such bounties shall be 
uniform®' throughout the Tommonwealth ; 

§50. “BOUNTIES.” 

LEGISLATION 
Bounties Act 1907 


This was an Act to provide for the payment of bounties on the 
production of certain goods described m the first schedule as follows . 


Bounty Goode. 

1 

Rates of Bounty 

Maximum 
Amount Paid 

1 m any year. 

Cotton, Ginned — — 

10% on market value 

£6,000 

Fibres — 

N.S. Flax 

Hemp, Jute 

Sisal Hemp 

10% to 

20% on market value 

1 

1 

1 £23,000 

I 

Oil materials for manufacture of 
oil. Cottonseed, Linseed j 

Flax Seed) 

10% on market value 

1 

! £6,000 
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Bounty Goods. 

Rates of Bounty 

1 Maximum 

j Amount Paid 
in any Year 

Rioe, Uneleanod 

[ 20s: per ton 

£1,000 

Rubber . . . i 

1 

10% on market value 

j £2,000 

Coffee, Raw 

Id per lb. 

£1,500 

Tobacco Leaf for the manufac- 1 
tore of cigars, high grade 

1 

2d. per lb 

' £4,000 

Fish, Preserved 

Jd per lb. . 

' £10,000 

Fruits — ■ 1 

Dates (dried) 

Dried (except currants and i 
rausins) or candied, and 
exported 

Id per lb 

10“o on market value 

i £1,000 
£6,000 

Combed wool or tops, exported 

Id per lb. to 

1 fd. per lb 

£10,000 


Every grower or proflueer claiming bounty under the Act in 
required to jirove to the satisfaction of the Minister that he has 
paid the minimum rate of wages pre\ ailing in the place or district 
in which the goods are grown or produced The sum of £339,000 
wa»s appropriated under this Act payable by instalments ns pre- 
scribed in the schedule extending over a period of lb _\cars 


Manitac’TUEErs Enc'Ooraokment Act 1908 

By this Act the sum of £180,000 was ajipropi lated for the ])ur- 
I>ose of bounties on the production of the following goods 


DesKTiptitin of Goodb. 


Ratf of Ht>unty 


Pig iron made from Australian ore 
Puddled bar iron made from Australian pig iron 
Steel made from Austrahan pig iron . . 
Galvanized sheet or plate iron or steel made from 
Austrahan ore . . 

Wire netting, not being prison made and being 
made from Australian ore or from wire manu- 
factured 111 the United Kingdom 
Wire made from Australian ore 
Iron and steel tubes or pipes (except ri vetted or 
cast), not more than six inches internal 
diameter, made from Australian pig iron or 
steel . . 

t 


12s per ton 
128 per ton 
1 2s per ton 

10% on value 


10% on values 


10% on value. 
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SHAX.E Oils Bounties Act 1910. 

By this Act there was appropriated the sum of £50,000 payable 
as bounties during a period of th^ee years on the production of the 
following goods — 

JDpBcnption of Goods Rate of Bounty 


Kerosene, the product of shale, having a flashing 
point of not lower than 73 degrees Fahrenheit, 
as determined by the " Abel Pensky " test 
apparatus m manner presenbed . . 2d per gallon 

Refined Paraffin Wax . . . . . 2 6 per cwt. 


Sh.vle Oil Bounty Act 1017 

There was, by this Act, made payable during the jieriod of 
four years coniinenoing the l.st September, 1917, as boimtie.s for 
production in Australna of cnuie shale oil fioni iiiincd kerosene shale, 
the sum of £270,0(10 The total amount of the bounty authorized 
to be paid m one year mav not e,xceed the sum of £67,500 The 
rate of bounty ]iavahle in each year to each producer is 2Jd on 
each gallon produced U]i to 3.5(10 000 gallons, with a reduced rate 
for larger (luantities 

SuoAK Bounty Acts 1903-1913 

The Sugar Bounty ,\ct 1903 provided (m hen of the rebate 
under the Excise Tariff 1902) for payment of a bounty until the 
end of the year 1906 to evei\ growei of sugar caiic or beet in the 
production of which white labour only had been employed 

The Sugai Bounty Act 190.5 inereased the rate of the boimtv 
as follows VIZ — 0 - |>er ton on sugar-cane giving 10”'„ of sugar 
and on beet 60 - ])cr ton on the actual sugar yielding contents of 
beet The Act also extciuled the term of the operation of the 
bounty until the end of the year 1912, with successive redactions 
of one-third of the rate iliirmg the last two years of the term The 
limitation as to time, and the piovision for reduction, w'ere repealed 
by the Sugar Bounty Act 1910 The Sugar Bounty Abolition Act 
1912 (proclaimed to commence on 26th July, 1913) repealed the 
Sugar Bounty Acts— the excise duty on sugar being simultaneously 
abolished. A subsequent adjustment in connection wuth the ter- 
mination of the bounty and excise was effected by the Sugar Bounty 
Act 1913 and the Excise fTanff 1913. 
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81T0AB Botinty Act 1913, 

In order to meet the cases of producers of white-grown cane 
or beet who had not delivered their raw material for manufacture 
between 1st May and 26th July 1913 (date of proclamation of repeal 
of the Sugar Bounty Act) an Act was passetl on the 30th October, 
1913, extending the time within which such cane or beet could be 
delivered for manufacture and thus be entitled to bounty 

Wood Pulp and Rook Phosphate BorNTiEs Act 1912 

There shall be payable durmg the period of five years from 1st 
January, 1913, as bounties or rewards for the manufacture or pro- 
duction in Australia of wood pulp and rock phosphate, the sum of 
£75,000 subject to the conditions prescnbed The bonus for wood 
pulp was 15% of its market value, and of rock phosphate 10% of 
its market value The maximum amount which might be paid m 
any one year was fixed at £5,000. The payment of bounties on 
rook phosphate was afterwards extended for a period of 10 years 

Apple Bounty .'Kct 1918 

This Act passed in June 1918, appropriated the sum of £12,t»00 
to be distributed in bounties on export from Australia of evaporated 
apples, and sold to the British Government for delivery between 
the Ist April and 31st August 1918. The amount of the bounty 
in each case was to be 10 % of the value of the evajxirated ajijiles 
the value being taken at not exceeding 7d per lb 

Iron and Steel Bounty 1918 

This w'as an Act to provide for the payment of bounty on the 
manufacture, m Australia of black steel sheets and galvanized 
sheets. The Governor-General may authorize payment of bounties 
of these products according to the rates set out in the .schedule, viz .— 

Black steel sheets, £1 TO - per ton, galvanized sheets, 10/'- 
pw ton, varying according to the freight on imports. The total 
amount of bounty authorized is not to exceed £200,000, payable by 
aaanual instalments, not exceeding the sum of £40,0(K). If the net 
pdpfits of any person, firm or company, claiming bounty under the 
A«t exceeds m any year 15 % on the capital employed in the business, 
the Minister may withhold so much of the bounty payable as will 
rbdooe the net fHolits for that year to 16 % on the capital empbyed 
in the business. The Minister may make* application to the Presi* 
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dent (rf the Court of Conciliation and Arbi^tuxi, for a declaration 
ae to what wages, and conditions of emplojTnent are fair and reason- 
able for labour employed in the manufacture of black st'Oel sheets 
or galvanized sheets. 


CoMMONWEAI.TH EXPENDITURE IN BOUNTIES. 

The following return, prepared for this work by the C^immon- 
wealth Treasury shows the expenditure in bounties up to the end 
of the year IfllT — 


1 

Yeir j 

8ugaf Bouiitj 
Act 

1903/5/10/12 


HoUUtieH 

Act 

1907/12 

1 Manufartiirc^ 

Iron Bounties Bntouragcniont ' 

1 Act \ct , 

1914/15 1008/12 

Shale Oil 
Bounties 
1010/17. 




B 

tl 

i 

M 

1 

<1 

i 8 

d 


i 


<1 

£ « 

d 


1 

60,826 

11 

7 













1903-4 1 

90,806 

> 

9 













1904-1 1 

121.408 

12 

« 













1905-tt 1 

148,105 

14 

) 













l9tW-7 

)28.20« 

10 

3 













1 

■)77,U8 

8 


175 

16 

11 ' 



1 

) 648 






1908-9 1 

477,089 

19 

U 


10 

8 




0 

4 




1009-11) 

402,131 

16 

1 

.‘1,884 

16 

1 




i2.'>78 

12 


1,472 

19 


1910-11 1 

6 HI. 762 

7 

11 

10,266 

13 

0 1 




29.427 

) 

11 ' 

7 

19U-12 

343,502 

12 

4 

18,573 

14 

0 1 




2) 047 

13 

16 

4 

3,307 

18 

11 

1912-1) 

)70,12’> 

6 

8 

14,411 

10 

0 




18,097 

10 

1.759 

3 

17 

11 

19VM4 

149,243 

11 

‘2 i 

15,«7-> 

4 

7 




’>1.810 

8 

0 

•i28 

8 

1914-r> 

) 

10 

1 

8,477 

17 

7 

19,808 

(» 

U 

1 ') 072 

1 

6 




J9J5-10 




6,780 

12 

4 

24 464 

14 

) 







1916- 17 

1917- 18 

1918- 19 

174 

1 

1 

3 

7 

2,S94 

409 

18 

15 

S 1 

i 1 

i 

11 4>) 

17 





15,008 

14,372 

9 

3 

6 

3 


1 

) £3,89»,5iS 

10 

7 

t«5,.570 

10 

J 

t >'>.726 

12 

0 

1171,082 

4 11 £38,300 

12 10 


The total exjienditure .shown in the above return is 
£4 252,827 11 3 

No nionev has been paid b\ wa\ of bountv under the Wood 
Pulp and Rock Phosphate Act 1012-1917 


§ 51. “ UNIFORM THROUGHOUT THE COMMONWEALTH.” 

The Sugar Bounty Act 1905 (now repealed) discriminated be- 
tween sugar ])roduced from ' w'hite-grown ’ cane or beet, and 
sugar in the production of wdiich coloured labour had been employed 
• and on which no bounty could be claimed. The validity of this 
legislation was much discussed, but was never tested in the Courts 
Does the principle of The King v Barger, 6 (’ L R . 41, apiily, and 
is such legislation void as an attempt to control methods of manu- 
facture ? 

In this regard, an important distinction must be noted between 
a tax and a bounty. •The tax in Barger'a Case was held to be, 
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ia reality, not a tax but a penalty for not paying “ fair ” wages. 
In the case of a bounty no similar distinction applies. A bounty is 
a bounty , whatever the conditions of its grant A tax and a penalty 
m.»y lie different things, but their respective opposites are the same 
thing — a bounty or reward So that a bounty is not less a bounty 
because it appears, on the face of the Act granting it, that its pur- 
yiose IS to control the process of production 

Again, the power of the Commonwealth Parliament is to make 
laws with respect to “ bounties on the production or cx])ort of 
goods.” A bounty on prcxiuction is presumably for the ynirpose of 
encouraging or stimulating production , and it would ayipcai that 
the Federal Parliament has the power to .select not only the goods, 
the production of which it will encourage by mean.s of bounties, 
but also the particular methods or conditioii.s of yiroduction which 
it will so encourage The States arc forbidden, by section 9U of 
the Constitution, to stimulate production in this yiarticiilai wa,v, 
and therefore there is no reserve power of a State with which a 
Commonwealth bounty can conflict In this view, a giant of 
bounties bj' the Coniinoiiwealth Parliament may be made upon am 
conditions, as to employment of laViour or otherw !■.('. which the 
Parliament chooses to imyiose — subject, of course, to the liinitatum 
that the bounty must be ” uniform ” thioughout the ('oimiioii- 
wealth 

This view has been adopted by the Parlianient. not uni\ m 
the Sugar Bounty Act ItHtfl-lOIO, but also in the other Acts granting 
bounties, all of which contain conditions as to the jiavmeiit of 
standard Avages for latioiir employed in production 

In The King v Barger, 6 C L.ll., at p '70, the judgment of 
the majority of the High Court compared the words of limitation 
in this paragraph — ” but so that such bounties shall be uuifonii 
throughout the Commonwealth " — with the words of limitation 
in the preceding jiaragraph (51 (li ) ” but so as not to discriminate 

between States of parts of States ’’—treating the two phrases as 
substantially identical By these words, they said, ” the Parlia- 
ment is precluded from attempting to equalize the conditions 
which nature has made unequal.” 

Mr. Justice Isaacs, who dissented from the judgment of the 
majority, also referred to the question of discnmmatioii as regards 
houaties, and the application of section d!) of the Constitution. 
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He said • — “ I wieh to add, having regard to some obaervations that 
fell from me during the argument on the subject of bounties, that I 
recognize, in view of this decision, it may be argued that even a 
Bounty Act would fall withm the prohibition of section 99 I can 
understand the contention being presented that discrimination 
between two necessarily includes profereiice for one, and therefore 
an enactment in the terms of the proviso of the Excise Tariff Act 
1906 would mvalidate a Bounty Act equally with a taxing Act 
Of course, 1 express no opinion on the subject, but, as a good deal 
was said during the progress of the case, I wish, in vuew of the present 
decision, to guard myself against being thought to have any opinion 
one wav or the other with respect to bounties ’ 6 C L R , at p 111. 

51. (iv ) Borrowing^- money on the public credit of 
the Commontvealth ; 

§ 52. “ BORROWING MONEY.” 

LEGISLATION 

Thb Commonwealth Inscribed Stock Act 1911-1916 

This legislation marks the beginning, small and unambitious 
in its wa\ , of a system of Commonwealth borrowTiig. which subse- 
quently assumed fonnidable dimensions It was at first found to 
be a convenient method of bouowmg and using jnibJic trust funds. 
It authoiizod the creation and issue of capital stock, called ‘ Com- 
monwealth Gcwerniiieut liisenbed Stock, ' for raising loans author- 
ized b\ any loan Act and for jiha ing such exjx'nses of carrving the 
Act into etfect as arc dcclaicd bv Oider-m-Councii to be properly 
payable out of cajiital It piovides for the e.stablishment of regis- 
tries 111 the Conimomvealt li and m London, the mscnplion and transfer 
of stock, the issu(> of stock certificates to bearer and the ereation of 
a stock redemjition fund 

Section 44 (a), added m 191.3, provided for the satisfaction of 
judgments obtained against the (Vimmonwealth in the United 
Kingdom This was done m onler to fulfil the conditions required 
•by Imperial law, so that Commonwealth stock might be a security 
in whicli a trustee in the United Kingdom may invest See 
Colonial Stock Act 1900 (63 & 64 Vict c 62) and Treasur;^ Order 
of 6th December 1900, made thereundei 

Naval Loan Act 1910 

The first Act passed authorizing the raising of a Commonwealth 
loan was the Naval Liten Act 1910 It was introduced by the 



BeaMo Adsmiistration, and it atittoritied the borrowickg of 
£3t6CK),0OO for the purpose of organizing naval defenoe and estab- 
lishing the nucleus of a fleet unit. This Act was repealed in the 
following year by the Fisher Administration, which, with the help 
of additional taxation (chiefly the land tax) made provision for 
current naval expenditure and the acquisition of a portion of the 
fleet unit out of revenue 

Loan Act 1911 

The Loan Act 1911 was the first operative measure of its kind. 
It was declared by its preamble and schedule to be an Act to authorize 
the raising and expending of the sum of £2,460,476 for the following 
purposes — 

1. For the construction of a railway from Kal- 

goorlie to Port Augusta .. .. .. £1,(K)0,(KK) 

2. For the acqiusition of land in the Federal 

Capital Territory . . . . . . 600.000 

3 For the purchase of land and erection of build- 

ings in London . . . . . . 600,000 

4 To redeem treasury bills iasiied by the Govern- 

ment of South Australia on account of the 

Northern Temtory . . . . . 226,000 

5 To pay to the State of South Australia amount 

expended from revenue towards construction 

of railway from Port Augusta to Oodnadalta 34,476 


Loan Act 1912 


£2,460,476 


The Treasurer was authorized to raise and exj^nd £,'>29,526 to 
be appropriateil as follows . — 

1. For the acquisition for Commonwealth pur- 

poses of property in Perth, Western Australia 

and expenses incidental thereto . . . . £153,000 

2. To redeem loans raised by the Government of 

South Australia on account of the Northern 
Territory . . . . . . . . 71,945 

3. To redeem loans raised by the Government of 

South Australia on account of the Port 
Augusta Railway . . . . . . 304,581 


£529^6 
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Loan Act 1913. 

The Treasurer was authorized to raise and expend £2,780,000 
for the following purposes . — 

1. For the construction of a railway from Kal- 

goorlie to Port Augusta . . . . . . £1,400,000 

2. For the construction of a railway in the 

Northern Territory from Pine Creek to the 
Katherine River and southward . . . . 400,000 

3. For the construction of a railway from Phrt 

Moresby to Astrolabe , and for the construc- 
tion of wharves. Port Moiesby and Samarai, 

Papua . . . . . . . 60,000 

4. For the purchase of land for post and telegraph 

purpo-ses . . . . . . 170,000 

.j For the construction of conduits and for laying 

wires under ground . .. .. 425.000 

6 For machinery, machine shops, and construc- 

tion of wharves (,'ockatoo Island New South 

Wales . . . . . . 175,000 

7 For the erection of London offices . , . 150,000 


£2,780,000 


Lovn Ait 1914 

By this Act a further sum of £2.0(>(),000 for the construction 
of the railwav from Kalgooriic to Port Augusta was authorized to 
be borrowed and expended 


Loan .Ait (No 2) 1914 

This Aid authorized the raising and application of £7,986,tKX) 
for the following ])urposes 

1 To redeem loans raised In the Government of 
South Australia on account of the Northern 
Territory ■ • • • • • 400 1>00 

2. To redeem loans raised by the Government of 

South Australia on account of the Port 
Augusta Railway . . . . • £16,tKK) 

3. For the purchase of land for {lost and telegraph 

purposes 120,000 

4. For the construction of conduits and for laving 

wires underground . . • . • . 450,000 

5. To be paid into the consolidated revenue fund 7,000,000 

, Total .. .. £7,986,000 
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TuBAStTBy BiiiLS Act 1914. 

The Governor-General may authorize the Treasurer from time 
to time to make out and issue Treasury Bills for raising by way of 
loan any money, authority to borrow which is granted by any Act ; 
and paying any expenses of carrying this Act into effect which the 
Governor-General considers are properly payable out of capital. 
Treasury Bills may be issued and sold m such amounts and manner 
and at such prices and on such terms and conditions as the Governor- 
General may direct Treasury Bills shall cease on the date or dates 
fixed by the Governor-General as the dates upon which such Treasury 
Bills are redeemable 

Loan Act 191.") 

This was an Act to authorize the raising and expending of the 
sum of £l,5<X),tK>0 for the construction of a railway from Kalgoorlie 
to Port Augosta 

Loan Act 1917 

This was an Act to authorize the raising and exyiending of 
£1,862,(KK) for the follomiig purpo.ses — 

Under Control of Department of Works and 
Railways, viz - 

Naval bases. Cockatoo Island dock>ard.s. 
acetate of lime factory , arsenal works and 
buildings Perth General Post Office , Con- 
tribution under Ri\er Muriay Waters Act 
191.') , railw'aj' — Queanbeyan-CanbeiTa line 
capital required for ' ])lant and stores 
account 

Under the Control of the Postmaster-General’s 
Department - 

For the construction of conduits and for laying 
wires undergrouml 

Undbr Control of the Department of Defence 
(Military) — 

Acetate of lime factory — Machinery and plant , 

General arsenal— machinery and plant 

Und:^ xfitS Control of Department of the Navy •— 

* Cockatoo Island dockyards — macbinery and plant, 
fleet construction , Flinders naval depot ; 
wireless telegraphy . . . 


£96.1, 3(K» 


l()4,(KK) 


4.5,000 


550,000 
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Under Costeol of Home and Tbeeitories Dbfabt- 

MBNT . — 

Purchase of sites for public buildings — Federal 
Capital Territory, defence purposes, naval 
bases, post and telegraph purposes, light- 
house workshops, store and offices, at Port 
Adelaide and Brisbane, quarantine stations, 
land for laboratory at Royal Park, Melbourne 148,000 

Under Controi. ok Department of Trade and 
Customs — 

New lighthouses and additions . .. 51,100 

Total appropriation . .. £1,862,000 

SrOAR PURIHASE At'T 1015 

The treasurei may from tune to tune, borrow from the Common- 
wealth Bank, money not exceeding £.500,000 for the purchase of 
sugar by the (’omrnonwealth, and for the payment of customs duties 
on sugar imported by the Commonwealth 

The treasurer is required to pay into the Commonwealth Bank 
to the credit of an account, to be therein established, all moneys 
receu’^ed by the Commonwealth iii respect of the sale of sugar so 
purchased Such account is to be charged with interest at the 
rate of .5 pei aiumm on the nionev lent by the Bank The treasurer 
may close the account at any time when he is of opinion that there 
no longer exists any need for its continuance 

111 the year li)l,5. owing to the war, the Commonwealth Govern- 
ment dcsiied to control and-stabihzc the .sugar industry in order 
that the price paid for cane might be increased, thus assisting the 
farmers Raw sugar formerly sold at varying prices up to £13 and 
£14 jier ton, was m 1916 iiiiinediately raised, when the Government 
assumed control, to £18 per ton, and this price was continued in 
1917, and again raised to €21 per ton for the crops of 1918 and 
1919 The retail price was fixed at 3|d per lb , this being the 
lowest price m the woild As the result of operations m foreign 
.sugar which had to be import.ed to make good the shortage m the 
Australian crop, a profit accrued to the Commonwealth Government 
upon its sugar transactions of over £500,000, which was paid to the 
Commonwealth reveni^ To assist and encourage the fruit industry 



sugar is sdd to jam mauLufBotarsrs at aooiao«i8Bi<Ki ptios wMoh enaibte 
to successfully compete in the markets of the world for the 
sale of Australian jams and canned fruits. 


States’ Loas Act 1916. 

The treasurer may from time to time, borrow in the United 
Kingdom £8,940,000 sterling, to enable the Commonwealth Govern- 
ment to make loons to the States to the following amounts, namely : 


Victoria 
Queensland . . 
South Australia 
Western Australia 
Tasmania 


£1,720.000 

2.562.000 

2.062.000 
2,080,000 

516,000 

£8,940,000 


Pending the borrowing of the money authorized by this Act, 
the treasurer may advance to the respective States, out of War 
Loan’s moneys granted by the Government of the United Kingdom 
to the Commonwealth, the sum specified m this Act 


States’ Loan Act 1917. 

The treasurer may from time to time borrow £8,<XX),000 sterling 
for the purpose of making loans to the States of Victoria, Queensland, 
South Australia, Western Austraba and Tasmania Pending the 
borrowing of such money, the treasurer may make advances to such 
States out of war loan money obtamed by the Commonwealth 
Government from the Government of the United Kingdom 

The total money lent by the Commonwealth to the States 
amounts to £12,000,000. See supra, p. 54. 


War Loan Act 1914. 

By this Act passed 21st December, 1914, the treasurer was 
authoiized to borrow money from or through the British Govern- 
ment to the amount of £18,000,000 for war purposes. 


War Loan Act (No. 1) 1916. 

This was an Act authorizing the treasurer to borrow the sum 
of ^,000,000 In Australia, under the Inscribed Stock Act or by 
treasury bills, for war purposes. 
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Wae Loan Act (No. 2) 1916. 

This was an Act to authorize the treasurer to borrow the sum 
of £6,600,000 from the Government of the United Kingdom. 

Wae Loan Act (No 3) 1915 

This was an Act authorizing the treasurer to borrow the sum 
of £18,000,000 in Australia by inscribed stock or treasury bills for 
war purposes. 

War Loan Act 1916 

This was an Act authorizing the borrowing, in Australia, of 
the sum of £50,000,000 for war purposes, under the Inscribed Stock 
Act or by treasury bills 

War Loan (United Kingdom) (No 1) 1916 

By this Act certain amendments were made in the War Loan 
Act 1914-1916. 

War Loan (United Kingdom) (No 2) 1916 

The Treasurer was authorized to borrow £25,000,000 from the 
Government of the United Kingdom for war puqxises 

War Loan Act 1917 

This was ail Act to authorize the borrowing of £80,000.000 m 
Australia for war purposes under the Inscribed Stock Act or by 
treasury bills For further particulars and details of Commonwealth 
borrowings in the United Kingdom and in Au.straha, see Notes, 
supra, p 55, where it is stated that the total public debt and obliga- 
tions of the Commonwealth m June, 1918. was £362,518,347 

Freight Arrangements Act 1915. 

The Treasurer may from time to time borrow from the Com- 
monwealth Bank, money for the purpose of entering into contracts 
and making arrangements for freight on Australian produce All 
moneys advanced by the Commonwealth Bank under the Act and 
received and collected in respect of freight on Australian produce, 
are required to be entered in an account in the books of the Bank 
entitled “ Commonwealth Treasurer Freight Arrangements Account ” 
interest at the rate of 5 per cent, per annum is payable on the amount 
by which the said account is in debit. The account may be closed 
as soon sw the Treasurer is of opinion that there is no longer any need 
for its continuance. 
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51. (v.) Postal® telegraphic, telephonic, and other 
like** services ; 

LEGISLATION 

Post and Telegraph Act 190] -1913 
Provision is made for the administration of the postal, tele- 
graphic, and telephonic services of the Commonwealth. The 
administration of the Act and the control of the Department is 
vested in the Postmaster-General The Secretarj- to the Post- 
master-General, under the Postmaster-General, has the chief control 
of the Departments throughout the Commonwealth In each State 
there is a Dejmty Postmaster-General w'ho is the jinncipal olheer 
therein The Minister may delegate any of his ])owers iindiT the 
Act to any of the jirincipai ollieeis. The Governor-General may 
make arrangements with postal authoiitic.s of other countries for 
the transmission of mails between the Commonwealth and such 
countries Tlie Postmaster-General mav make eontiacls for the 
carriage of mails by land and sea, but all such contracts must con- 
tain a condition that only white labour shall he einplovcd in such 
carnage this condition however does not apply to the coaling ami 
loading of .ships at places licyond the limits of the Commonwealth. 
The railway authorities of the States and the nw ners ami managers 
of private railways and tramways in any State are reijuired to carry 
the mails subject to payment for such carnage on terms to he agreed 
upon or settled by arbitration Arrangements are made for the 
issue and payment through the department of money orders and 
postal notes. Authority is given to make arrangements with the 
Postal Departments of other countries for the issue and payment of 
inoiiev orders and postal notes iK'tw'een the Coiumonw'ealth and 
such other countne.s The Postmaster-General i.s given the exclu- 
sive pnvilege of jiroviding and niaintaming telegraph and telejihone 
Hues and of transmitting telegraphic and telejihonic messages 
within the (dmmonwealth 

Post and Tei.egraph Rates Ait 1902-1913 

Posta.ge rates are prescribed for the conveyance of newspapers, 
letters, and other postal articles posted within the Commonwealth 
for delivery therein, and rates for the transmission of telegrams 
within the Commonwealth. 






WIBBLSSS Telbgeaphy Aot 190S. 

Tiie Postmaster-Cteneral is given the exclusiye piivil^e of 
estabiishittg, maintaining and uaing stations and appliances in 
Australia for transmission or receipt of wireless messages, as regards 
communication either within Australia or with places or ships 
outside Austraha Provision is made for the grant of hcenoes by 
the Postmaster-Gleneral, on such conditions as he may prescribe, 
for the establishment and use of wireless stations and appliances 

Telegraph Act 1909 

The Commonwealth Gtovemment is authorized, in case of any 
emergency in the nature of war or danger of war, to take possession 
or control of any submarine cable or wireless telegraph station and 
apphances withm Australia 

Pacific Cable Ac-r 1911 

The Pacific Cable Board is authorized on the part of the Com- 
monwealth, to construct and work as part of the Pacific Cable 
a submarine cable between Doubtless Bay or any more convenient 
point in New Zealand and Austraha, either direct or partly bv 
means of a subterranean cable across the North Island of New 
Zealand, and any other extensions, connections, or re-arrangements 
in or near the Pacific Ocean which in the opinion of all the contribut- 
ing Governments, are necessary or exYiedient for the improvement 
of the Pacifie Cable Board’s undertaking ; and to apply towards 
the construction of that cable an\ moneys which it is authorized to 
apply to that purpose by an Act of the Parliament of the United 
Kingdom. 

Post and Telegraph Rates Act 1918. 

By this Act an extra war postage of Jd is levied on each letter, 
card and newspaper posted to be delivered m the Commonwealth. 

§53. “POSTAL.” 

Ezcliuion of Hatter from the Mails. 

The case of Ex parte Jackson, (1877) 96 U S , 727, decided that 
Congress had power to pass a law authorizing the exclusion of 
lottery tickets from the mails It was followed by the decision in 
Re Rapier, (1892) 143 US . 110, that Congress had an absolute 
discretion to determine the classes of matter which it would exclude 
as objeotwmable — irrespective altogether of the question whether 
CkmgreBS bad power to regulate directly the subject-matter of tiie 
correepmidenoe. In the ‘PiMvc Clearing House v. Coyne, (1964) 
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194 U S., 1907, it was held that the provisions of the postal law 
authorizing the Postmaster-General to make a “ fraud order ” for 
■the seizure and detention of all postal matter addressed to a person 
whom the Postmaster-General believes to be conducting a lottery 
or fraudulent scheme, was constitutional. In Australia, legislation 
similar to that thus upheld has been embodied in section 57 of the 
Post and Telegraph Act 1901 See The King v Arndel, (1906) 3 
C.L R , 567. Note by Sir Robert Garran. 

Classification of Mail Matter. 

In Lewis Publishing Co v MorgaVs (1913) 220 US., 288, it 
was held that — subject to the express or necessarily implied limita- 
tions of the Constitution — (kmgress has a comprehensive power right 
to classify mail matter, and may exercise its discretion " for the 
purpose of furthering the public welfare as it understands it ” Accord- 
ingly, it may favour the circulation of newspapers by 8]iecial atlvan- 
tages, and prescnbe the conditions on which these advantages may 
be exercised The provisions of the Post Office Appropriation Act 
of 1912, United States, which deny the pnvileges of • second class 
mail matter ” to penodicals unless they register with the Post- 
master-General, and supply him with certain sjiecified information, 
and which impose a penalty upon an editor or publisher who (after 
r^istration) prints, without marking it as “ advertisement,” 
editorial or other matter, the insertion of which is paid for were 
held to be valid Note by Sir Robert Garran 

§54. OTHER LIKE SERVICES.” 

Wireless Telegraphy. 

In the Attorney -General for Neu’ So'itth Wales v Brewery 
Employees' Union, 6 C L R , at p. .'>01, the Chief Justice (Sir Samuel 
Griffith), after observing that the meaning of the terms in the 
CJonstitution must be aiscertamed by their signification in KKK), 
said . — “ On the other hand, it must be remembered that with 
advancing civilization new developments, now unthought of, may 
arise with respect to many subject matters. So long as those nev 
developments relate to the same subject matter, the powers of the 
Pariiament wtU continue to extend to them For instance, I cannot 
doubt that the powers of the Ijegislature as to posts and telegraphs 
extend to wireless telegraphy and to any future discoveries of a 
like kind, although in detail they may be quite different from posts 
and telegraphs and telephones as known ip the nineteenth century.” 
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fie. «1 MlJxITARy DEFENCE. 

61. (vi.) The naval®® and military®® defence of the 
Commonwealth and of the several States, 
and the control of the forces to execute 
and maintain the laws of the Common- 
wealth ; 

Conspectus of Notes to Section 51 (vi ). 

§6ft “ MiuTABY DBrEUCE ” 

LEGISLATION 

First Defence (Barton-Forrest) Act 1903. 

A Citizens’ Army 
In times of peace 
In time of war 
The command. 

The amended command. 

Defence Act 1904 

Defence ( Deafem-Ewing) Biff iSOS 

Defence (Deakin Cook) Act 1909. 

Service iii Australia 
Service outside Australia 
Compulsory military training 
Viscount Kitchener’s visit 
Defence (Pearce) Act 1910 
Defence (Pearce) Act 1911 12 
Defence (Pearce) Act 1912. 

Exemptions and penalties 
Defence (Peaico) Act 1917. 

Summary of exemptions 
Subject to Aimy Act when abroad 
Obligations of employers 
Defence (Pearce) Aot 1918. 

Permanent force retained. 

Soldiers wlien discharged. 

Defence (Civil Employment) Act 1918. 

General summary of defence system. 

Growth of Commonwealth Citizen Forces 
Arms and branches of the Citizen Forces 
War powers 

Patents, Trade .Warks and Designs Aot 1914. 

Enemy Contracts Annulment Aot 1916. 

War Precautions Aot 1914-15. 

War Precautions Act 1918. 

Trading with the Enemy Act 1914-16. 

War Pensions Aot 1914-16. 

Unlawful Associations Act 1916. 

WTieat StoragesAot 1917. 
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AxiBtraliMk Scildiars' BapatriftlioiiL Aot 10ie>17. 
Deoeasod Soldiers' Estates Aet 1918. 

War Service Homes Aot 1918. 

Compulsory military service referendum. 
Trading with the enemy. 

Powers of Defence Minister. 

Fixing selling prices of goods during the war. 
Australian miUtary forces — Peace footing. 
Austraha in the Great War. 

Militeuy Cost of the war. 


§56. “BIILITAS.T DEFEKCE.” 

LEGISLATION 

Defence (Barton-Fobeest) Act 1903 

Pre-Fedtf al Military Forces. 

The strength of the military forces of the several States on the 
eve of Federation, 31at December, 1900, was as follows . — New 
South Wales, 9,338 , Victoria, 6,335 , Queensland, 4,028 , South 
Aufitralia, 2,932 , Western Austraha, 2,696 , Tasmania, 2,024 ; 
total for Australia, 27,353 

First Defence Act. 

Under the terms of the Constitution the Commonwealth, in 
March, 1901, took over the government of the defence forces, and 
they were admmistered according to the law of the several States 
until the passage of the first Commonwealth Defence Act in 1903. 
The Right Hon Sir John (afterwards Lord) Forrest, was the first 
Minister of Defence who had the honor of formulating and intro- 
ducing into Parliament, the newly federalized defence scheme 
The Act, which was assented to on 22nd October, 1903, provided for 
the re-orgamzation and unification of the defence forces, under 
Ckmimonwealth law 

The Governor-General was authorized to raise, maintain and 
oiigtuiize in the maipier prescribed by regulations such permanent 
add citizen forces as “ he deemed necessary for the defence and 
protection ot the Commonwealth and of the several States.” 

The naval and military foit^ existing at the commencem^t of 
the Act were deemed to have been raised under the Act, and 
'-nrsoiliero thereof, without any re-appointment ot re<«ilistinent. 
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A Whm Army, 

It was declared that the defence forces of Australia should 
consist of naval and military forces of the Commonwealth, and 
should be divided into two branches, called the Permanent Forces 
and the Citizen Forces 

No permanent military forces could be raised and maintained 
or organized except for admmistrative and instructional purposes, 
including Army Service, Medical and Ordnance Staffs, Garrison 
Artillery, Portress Engineers, and Siibmanne Mining Engineers. 
The Permanent Forces were to consist of officers, soldiers, petty 
officers and sailors who were bound to continuous naval or military 
service for a term These forces were used partially for garrisoning 
the naval strategical bases, for mamtenance of valuable stores and 
equipment, and above all, for the instruction of the Militia and 
Volunteer Forces during peace and for stiffening them in times of 
war The Permanent Force consisted of 1.329 of all ranks There 
was, in addition, a small permanent General and Instructional 
Staff, consisting of both commissioned and non -commissioned 
officers 

In Time of Peace. 

The Citizen Forces were divided into Mihtia Forces, Volunteer 
Forces and Reserve Forces The Militia Forces were to consist of 
officers, soldiers, petty officers and sailors w-ho are not bound to 
continuous naval or military service and who were partially paid 
for tbeir services as ]jre8cnbed 

The Mihtia made up the principal jiortion of the land forces, 
absorbing the great bulk of the Citizens' Array They constituted 
a mobile field force of troops w'hose duty was to caiTj"^ out active 
operations in the field in defence of the Commonwealth as a whole 
Its principal elements w'ere two light horse brigades and six divisions 
of infantry, two field artillery brigades, four companies of engmeers, 
^two compames of arniv service corps and three field ambulances. 
The members of this Mihtia were paid for their attendance at dnlls 
at rates which gave £12 a year to each member of the infantry and 
£14 to each horseman If any member of the military forces w’ere 
killed on active service or on duty, or died or became incapacitated 
from earning his living, from wounds or disease contracted on 
actiTe service on duty, provision had to be made for his widow and 
famffy or for himself, as the case might be, out of the Consolidated 
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Revenue Fund at the prescribed rates. Each unit of the field force 
had a peace as well as a war establishment. The peace establish- 
ments provided for nearly a full complement of officers and non- 
commissioned officers, with approximately one-half of the rank and 
file required for the war establishment. The peace cadres by this 
plan could be completed upon mobilisation to the requirements of 
war without difficulty 

The Volunteer Forces were to consist of officers, .soldiers, petty 
officers, and sailors who were not bound to continuous naval or 
military service and who were not ordinarily paid for their services 
in times of peace 

The Reserve Forces consulted of members of rifle clubs con- 
stituted in the manner prescribed, who had taken the oath set 
out in the second schedule, before an officer or justice of the peace, 
or before a person authorized by regulation to receive such oath , 
and persons who, having served in the active forces or otherwise 
as is prescribed, were enrolled as members of the Reserve Forces 

The Governor-General was authorized to establish and maintain 
naval and military cadet corps consisting of boys over twelve years 
of age who are attending school , or youths between fourteen and 
luneteen years of age who are not attending school 

Except in time of war the defence force was to be raised and 
kept up by voluntary enlistment only Persons voluntarily enlisting 
as members of the permanent and militia forces were required to 
engage to serve for a prescribed period of not less than three years, 
and as members of the Volunteer Forces and Reserves for a pre- 
scribed period of not less than two years 

la Time of War. 

In time of war the Governor-General was authorized by pro- 
clamation to call out the Citizen Forces or any part thereof for active 
service. The Citizen Forces were liable to be employed on active* 
service from the time of the publication of the proclamation calling 
out those Forces or any part thereof for active service until the 
publication of a proclamation notifying that the active services of 
those Forces or any part thereof were no longer required. 

Members of the Defence Force who were members of the Naval 
Forces might be required to serve either wfthin or beyond the limits 
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of the Commonwealth for the purpose of training or in time of war 
for the defence and protection of the Commonwealth and of the 
several States. 

Members of the Defence Force who were members of the Military 
Forces could not be requned, unless they voluntarily agreed to do so, 
to serve beyond the limits of the Commonwealth and those of any 
territory under the authority of the Commonwealth, but there was 
nothing to prevent any member of the Defence Force from volun- 
teering to serve in any Force that might be raised by the Common- 
wealth to augment any of the King’s Regular or other Forces, or 
to occupy or to defend any place beyond the limits of the Common- 
wealth 

In time of war all male inhabitants of Australia (excepting 
those who are exempt from service in the Defence Force) who have 
resided therein for six months and are British subjects and are 
between the ages of eighteen and sixty years wore liable to serve 
in the Militia Forces 

The Command. 

Under the heading of Administration, the Governor-General 
was authorized to appoint a military ofheer of the King's Regular 
Forces or of t he Defence F'orce to be the General Officer Commanding 
the Military Forces of the Commonwealth Major General Hutton 
K C M G , was the first and last G O C of the Commonwealth Forces. 
The Governor-General was also authorized to appoint a naval 
officer of the King’s Regular Naval Forces or of the Defence Force 
to be the Officer Commanding the Naval Forces of the Common- 
wealth The General Ofheer Commanding and the Naval Officer 
Commanding were to have such powers and perform such duties as 
are prescribed or as the Governor-General directs, ‘ and if there is 
no General Officer Commanding or Naval Officer Commanding or 
if those officers or either of them are absent from the Commonwealth 
or unable to exercise their powers or perform their duties those 
•powers or duties may be exercised or performed by any person 
directed by the Governor-General to exercise or perform them.” 

In time of war, the Governor-General, subject to the provisions 
of this Act was empowered to place the Defence Force or any part 
thereof under the orders of the Commander of any portion of the 
King’s Regular Forces or the King’s Regular Naval Forces, as the 
ocu9e may be. 



The Qo'V'eaiior'^ileaerat could jappoint a Board d Advice to 
advise on all matters relating to the Ddenoe Force submitted to it 
by the Minister. 

Defbncb Act 1904. 

Amended Comnumd. 

By this Act section 4 of the principal Act was amended by 
omitting therefrom the paragraphs defining “ General Officer 
Commanding ” and “ Nava) Officer Commanding,” and by mserting 
in lieu thereof the followmg paragraphs • — “ Inspector-General ” 
means the Inspector-General of the Military Forces appiomted under 
this Act. “ Naval Commanda^it ” means the officer in command 
<rf a State Division of the Nava! Forces Section 8 of the prmcipai 
Act was amended by authorizing the Governor-General to appoint 
a Military Officer to be Inspector-Genera) of the Mihtary Forces , 
to appoint a Naval Officer to be Director of the Naval Forces, and 
to appoint an officer or officers of the Defence Force to command 
the whole or any portion of the Defence Force in time of war The 
Inspector-General and the Director of the Naval Forces shall have 
such seniority and iiowers and perform such duties as are prescribed 
or as the Governor-General directs, and if there is no Inspector- 
General, or no Director of the Naval Forces, or if these officers, or 
either of them, is absent from the Commonwealth, or unable to 
exercise their powers or perform their duties those powers or duties 
may be exercised or performed by any person directed by the 
Governor-General to exercise or perform them 

In lieu of a Board of Advice, the Governor-General was author- 
ized to constitute a Council of Defence having such powers and 
functions that might be prescribed by regulations, and also to con- 
stitute a Board of Administration for the Mihtary Forces, to be 
called the Military Board, and a Board of Administration for the 
Naval Forces, to be called the Naval Board. The Military Board 
and Naval Board were to have such powers and functions as might 
be inescribed by regulations. 

The objects aimed at by this change were — ^To establish con- 
tinuity in defence policy ; to maintain a continuous connection 
between parliamentary responsibility and the control and develop- 
miRit of the Defence Forces ; to establish continuity of administra- 
tis ; to seiwrate administration from executive oommami so as 
to |levdk>p th^ independence of district eoenmaads, and by giving 

i 







MLrTAEY DEFENCE. 


377 


seofie to uidep«adent thought and initiative, make practicable a 
lU’ger measure of decentralisation and more partksulai’Iy to make 
possible the ultimate development of a citizen force ; to mamtain 
a continuous state of efficiency on a uniform basis by the supervision 
of the Inspector-General of the Forces, who has to report to the 
Military Board and Council of Defence upon the efficiency, system, 
training, and eqmpment of the troops, their preparedness for war, 
and the state and condition of the defence works 

The Defence (Deakin-Ewing) Bill 1908. 

The system of military defence established by the Act of 1903, 
whilst it made the most of the then existing military forces and 
material, was plainly inadequate, either for the immediate require- 
ments of Australia’s defence, the* development of Australia's man- 
hood or the due performance of Australia’s obligations as a portion 
of the British Empire Public opinion m the newly established 
Commonwealth soon became educated aiul interested in the vital 
importance of national defence and the recognition of Australia’s 
local as well as Imperial responsibilities The movement m favour 
of compulsory mihtary training and an instalment of compulsory 
military service for the defence of the Commonwealth on a wide 
and comprehensive footing was powerfully organized by the Aus- 
tralian Defence League. Fortunately the conscience of the country' 
was thoroughly aroused. The Australian Defence League, under 
the guidance of Mr W M Hughes, who in 1904 was Minister 
for External Affairs in the Labour Ministry of Mr J C Watson, 
and Colonel Campbell of the Rifles Section, and its organ The 
Call, successfully taught the lesson that “ defence is the business 
not of the goveniment or of a class, but of the people and of all the 
pieople.” Mr Alfeed Deakin, who was Prime Munster of Australia 
in the years 1907-1908, backed u]> by hberal and labour mem- 
bers, voiced the public sentiment of Australia in formulating a 
scheme of a national citizen army as an integral part of Australia’s 
defence policy. The scheme which was outlined by Mr Deakin 
in the House of Representatives on 13th December 1907 was after- 
wards, in October, 1908, materialised in a bill introduced into the 
House by Mr. (afterwards Sir) Thomas Ewing, the then Common- 
wealth Minister of Defence. 

The leading features of the Deakin-Ewii^ Bill, were to pxivide 
ihair aU male inhabitAats of Australia (except those who were 



378 


MILITARY DEFENCE. 


[Sbg. 51 <yt). 


exempted by reason of physical incapacity) who had resided therein 
for six months and were British subjects, should be liable to be 
trained to military service, as follows : — (a) From twelve to eighteen 
years of age, in cadet corps ; {h) from eighteen to twenty-six years 
of age, in the national guard 

Under this scheme Mr Deakin calculated that 83,000 men 
would always be in training who would be supplemented every year 
by 30,000 ; and that the same number would pass annually into 
the Reserve and be organized into Rifle Clubs. In the eighth year, 
he estiipatcd that 200.000 men would be available, fully armed, 
equipped and organized for the defence of the Commonwealth 

The central idea of Mr Deakin’s projiosals for the naval defence 
of Australia was the gradual creation of an Australian Navy, 
closely linked to that of the mother country m sympathy, tradition 
and training, but paid for and controlled by the Australian Govern- 
ment 

Defence (Deakin-Cook) Act 1909. 

Parliaraentarj’ and party difficulties prevented Mr Deakin 
from making any progress with his bill in Parliament The second 
Deakin Mmistrv was defeated and resigned on 12th November. 
liK)8. It was succeeded by the first Fishek Ministrv which remained 
m office, without takmg action in reference to military defence , it 
was defeated on 2nd June, 1909 It was succeeded by the Deakin- 
CooK (Fusion) Ministry This Government made national defence, 
based on compulsory military training and service, and the estab- 
lishment of an Austrahan naval unit, the mam planks in its policy. 

Mr. (afterwards Sir) Joseph Cook, was appointed Minister of 
Defence, and to him was entrusted the task of formulatmg the 
new scheme. Colonel Foxton, of Queensland, as an honorary 
Minister was sent to London to represent the Commonwealth Govern- 
ment at the Imperial Naval Conference. He performed his duty 
well, and brought back to Australia a new agreement with the ■ 
Admiralty which became the foundation of an Austrahan Navy 

The cardinal provisions of Mr Joseph Cook’s far-reaching 
measure assented to on i3th December 1909 were embodied in 
Part XII. under the heading of “ Universal Obligation in respect 
of Naval or Military Training,” as follows : — All male inhabitants 
ol Australia (excepting those who are exenf^ited by this Act), who 
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have resided therei^or six months, and are British subjects, shall 
be liable to be trained, as prescribed, as follows . — 

(а) From twelve years to fourteen years of age, in the Junior 
Cadets , and 

(б) From fourteen to eighteen years of age, in the Senior 

Cadets , and 

(c) Irom eighteen to twenty years of age, in the Citizen 

Forces , and 

(d) From twenty to twenty-six years of age, m the Citizen 

Forces ‘ provided that, except in time of imminent 
danger of war, service under paragraph (d) shall be 
limited to one registration or one muster-parade in each 
year ” 

Mandatory registration of the names and addresses of all 
male ]X!rsons being British subjects, who have resided in Australia 
for SIX months, upon attaining the age of fourteen years was made 
the foundation of the whole scheme of compulsion 

Be-classihcation. 

The Naval and Military Forces were re-classified and re-grouped 
a.s follows - 

Naval Forces. 

The Citizen Naval Forces were divided into Militia Forces, 
Volunteer Forces, and Reserve Forces The Naval Mihtia Forces 
consisted of officers, petty officers, and sailors who are not bound to 
continuous naval senuce, and who are paid for their services as 
prescribed The Naval Vohmteei Forces consisted of officers, 
petty officers, and sailors who are not bound to continuous naval 
service, and who are not ordinarily' paid for their services m times 
of peace The Naval Reserve Forces consisted of members of 
Rifle Clubs who are allotted to the Naval Reserve Forces , and 
persons who, having served in the active Naval Forces or otherwise, 
as 18 prescribed, are enrolled as members of the Naval Reserve Forces. 

Military Forces. 

The Citizen Military' Forces were to consist of Active Forces 
and Reserve Forces The Active Citizen Military Forces consisted 
of the Militia Forces, the Volunteer Forces, those undergoing military 
training under the provisions of paragraph (c) of section 126 of the 
Act, and officers on th# unattached list 
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The Military Reserve Forces consisted of Citizen Forces, and 
inolnded the offioeie shown on the Reserve of Officers’ last, the 
members of the Rifle Clubs who are allotted to the Military Reserve 
Forces, and all those liable to serve in time of war under section 69 
of the Act who are not included m the active Forces. 

Service Ontside Australia. 

Members of the Military Forces voluntarily serving with the 
Imperial Forces outside Australia , or on their way from Australia 
for the purpose of so serving ; or on their way back to Austraha 
after so serving, are subject to the Army Act as if they were part of 
the Regular Forces, with such modifications and adaptations as arc 
prescribed. 

Calling out the Reserves. 

In time of war it is lawful for the Governor-General, by proclama- 
tion, to call upon all persons liable to serve m the Citizen Forces 
to enlist and serve as prescribed A proclamation under the last 
precedmg sub-section may call upon all the persons liable to service 
in Miy military district or sub-distnet, who are specified m any 
one or more of the classes hereunder set out, so to enlist, but so that 
the persons specified in any class in that district or sub-distnct 
shall not be called upon to enlist until all the persons in that district 
or sub-district who are specified in the preceding classes are or have 
been called upon. The classes referred to are as follows . — 

Class I. — All men of the age of eighteen years and upwards 
but under thirty-five years, who are unmarried, or widowers without 
children. 

Class II. — All men of the age of thirty-five years and upwards 
but under forty-five years, who are unmarried, or widowers without 
ohSdren. 

Qass III. — All men of the age of eighteen years and upwards 
but under thirty-five years, who are married, or widowers with 
ehSihen. 

eSass IV. — All men of the age of thirty-five years and upwards 
but under forty-five years, who are married or widowers with 
ohfldxw ; and 

C3aBB V. — ^AH men of the age of forty^five years and upwards 
but under sixty years. 
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The Act farther provided that a person who had been trained 
under the proposed new law should receive pay t|« prescribed ; 
that a person who was liable to be trained shoald not be required 
to enrol himself as a member of the militia forces ; that every person 
who without lawful excuse failed to render the personal services 
required should be ineligible for employment of any kmd in the 
public service of the Commonwealth and other penalties were 
imposed. 

Viscoant Kitchener’s Visit. 

At the end of the year 1909 and before the Act of that year 
came into operation, Field Marshall Viscount Kitchknee visited 
Australia at the invitation of the Commonwealth Glovemment. 
After inspection of the military forces and the forts and defence works 
erected and in course of erection. Lord Kitchener submitted a 
valuable report based on the provisions of the Defence Acts 1903- 
1909 woth recommendations as to the organization of the proposed 
new defence forces of Australia, manv of w hich were adopted by the 
Government 

The new Act embodymg compulsory military trammg received 
the Royal Assent on 13th December, 1909, a few days before Vis- 
count Kitchener’s arrival m Australia . but it did not come into 
operation until Ist January 1911 By that time a change of govern- 
ment had taken place The Dkakin-('ook party was defeated af 
the general election held in April 1910 It was succeeded by the 
second Fisher (Labour) Government m which Senator George F 
Pearce was assigned the post of Minister of Defence That Govern- 
ment remained in office until the general election in June 1913. 
The new Mmister of Defence and his colleagues gave loyal and 
consistent support to the re-orgamzed sj'stem of the naval and 
military defence He had a number of perplexing problems to 
deal with in bringing the new scheme into operation Many altera- 
tions m the original jilan were found necessary in order to secure 
smooth working and to remove complaints and prevent anomaUes 
and hardships 
tJuiveisal Training. 

By the Act of 1999, the principle of universal obligation to 
submit to compulsory military training and service was for the 
first time recognized and legalized in an English-speaking community, 
II was accepted with the general consent of all political parties in 
Australia 
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A perusal of the amending Defence Acts shows slow tentative, 
Imt progressive, developments of the details of the scheme, embodying 
modifications and improvements which removed opposition and 
secured popular support 

Defence (Peabce) Act 1910. 

The section of the principal Act relating to the duration of 
universal training was by the Act of 1910 altered to read as follows . — 
(o) From twelve years to fourteen years of age, in the Junior 
Cadets, to continue for two years , and 
(6) From fourteen to eighteen years of age, in the Senior 
Cadets, to continue for four years ; and 

(c) From eighteen to twenty -five years of age, in the Citizen 

Forces to continue for seven years , and 

(d) From twenty-five to twenty-six years of age, in the 
Citizen Forces . provided that except in time of imminent 
danger of war service under paragraph (d) shall be 
limited to one registration or one muster-parade 

By the same Act the following compulsory tramiug in each year 
ending 30th June was prescribed (a) In the Junior Cadets ninety 
hours , and (b) In the Senior Cadets four whole days drill, twelve 
half days' drills, and twenty -four night drills , and (r) In the Citizen 
<f'orceB sixteen whole day drills, or their equivalent of which not less 
than eight shall be in camps of continuous traming Provided that, 
in the case of those allotted to the Naval Forces and to the Artillerj' 
and Engineer arms of the Military Forces, and to units of the Army 
Service Corps allotted to those arms the traimng shall be twenty-five 
whole-day drills or their equivalent of which not less than seventeen 
shall be in camps of contmuous training Defence Act 1903-12, secs. 
126 Mid 127. 


Defence (Pearce) Act 1911 

In the Senior Cadets the duration of a whole-day drill shall not 
be lees than four hours, of a half-day drill not less than two hours, 
and of a night-drill not less than one hour . 

In the Citizen Forces the duration of a whole-day drill shall not 
be less than six hours, of a half-day drill not less than three hours, 
and of a night drill not less than one hour and a half : 

In the Senior Cadets the number and duration of half-day anti 
night drills may be varied by the substitution of other drills as 
jwesoribed, oi a total duration of not less than forty-eight hours : 
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The Minister may, by Gazette, notice declare that wlu)le-day 
drills or half-day drills may be substituted for night drills in any 
districts or localities specified in the notice ; 

In the case of Senior Cadets, who reside over two milels from 
the place appointed for training, attendance for a less number of 
hours than prescribed above may be allowed to count as prescribed 
for the full statutory duration of drills, and power may be given to 
the prescribed officers to grant leave of absence from training 
required by this Act when the conditions of the weather, by reason 
of excessive rain or heat, would render attendance a hardship, 
and equivalent attendance as prescribed may be required in lieu 
thereof 

Defence (Pearce) Atrr 1911-1912. 

Residence of Trainees. 

The law relating to conipuJsorj' registration was amended to 
read as follows All male inhabitants of Australia, who have resided 
therein for six months and are British subjects and whose bona fide 
residence is within a distance of five miles, reckoned by the nearest 
practicable route, from the nearest place appointed for framing, 
shall register themselves, or be registered by a parent, guardian or 
other person acting in loco parentis, in the manner prescribed 
Every youth so residing was required to be registered on attainmg 
his fourteenth birthday 

Compulsory Training. 

.Tumor cadet traiiung, lasting for tw'o years, consists of 90 hours 
each year, and begins on the Ist .July in the year m which the trainee 
reaches the age of twelve years 

. Senior Cadet training, lasting for four years, begms on the 1st 
July of the year in which the trainee reaches the age of fourteen 
years It consists of forty drills each j’ear, of which four are classed 
as whole days of not less than four hours, twelve as half days of 
not less than two hours, the remainder bemg night drills of not less 
than one hour 

Training in the Mihtia Adult Citizen Forces, lastmg foi eight 
years, begins on 1st July of the year in which the soldier reaches the 
age of eighteen years. 

The work- consists of continuous training m camp for seventeen 
days in the case of th* naval forces, artillery, and engineer arms. 


days for oljior and ei^t days (or equitaWt) iran^ 
training {<»: all anns; The t(^«l servioe is thus tvmty-five days^ 
per aimom for the specialist and technical corps, and sixteen days 
per annum for other corps, the main body of whom are light horse 
and infantry. In the last year of their service only registration 
muster-parade in normal peace times is necessary. 

Defsnce (Pearce) Act 1912. 

Exemptums and Penalties. 

The Governor-General may by proclamation exempt from the 
training mentioned in Part XII. of this Act in time of peace all 
persons residing within any area specified in the proclamation . 
vMy or extend any area so specified , or withdraw any exemption 
under this section . or limit any exemption under this section to 
any part of the training required by this Act ; may grant a temporarj' 
exemption for a period not exceeding one year to persons who 
reside outside the areas in w'hich training is earned out , and to 
persons who reside at so great a distance from the place appointed 
for training that compulsory attendance at the traming would 
involve great hardships. 

Penalties for failure to attend compulsory dnll, or for breaeft 
of discipline are provided by the act, rendering offenders liable to a 
fine or detention in barracks. 

Defence (Pearce) Act 1917 

EzKaptioiis. 

This Act consolidates previous Acts and, among other things, 
the various exemptions from compulsory training are conveniently 
gathered together in one section. 

The exemptions from compulsory drill and service provided 
by the Act of 1909 as amended by subsequent Acts are as follows : 
via. i — 

(а) Those who have been reported by the prescribed medical 

authorities as imfit for any naval or military service 
whatever ; and 

(б) Those who are not substantially of European origin or 

descent, of which the medical authorities appointed in 
that behalf under tlie regulations shall be the judges : 
Provided that this exemption shall not extend to duties 
of a noQ-oombataait nature ; aiu? 
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(c) School teachers who have qualified at a school of naval 

or militaxy instruction or other prescribed course as 
instructors or officers of the J unior or Senior Cadets , and 

(d) Members of the permanent Naval or Military Forces , and 

(e) Persons emploved in the police or prison services of the 

Commonwealth or of a State , and 

(/) Persons whose bova fide residence is not within a distance 
of five miles, reckoned by the nearest practicable route, 
from the nearest jilace a]ipointed for traimng Provided 
that the regulations may authorize the District Com- 
mandant to grant temporary exemption for a period not 
exceeding one year, renewable from time to time, to 
jiersons who reside at so gieat a distance from the 
places appointed for training that compulsory attendance 
would involve great hardships 

(g) Persons liable to be trained m the Junior Cadets who are 

certified by any prescribed medical authority to be 
unfit to undergo the whole or any part of the prescribed 
training may be excm])ted from that training by any 
prescribed authority 

(h) Persons who are students at a theological college as 
defined by the regulations, or theological students as 
prescribed, mav, while they remam such students, 
on application bo exempted by any prescribed authority 
from the prescribed training, but shall on ceasing to be 
such students undergo such equivalent training as pre- 
scribed, unless exempted by some provisions of this Act. 

(i) Persons w ho have served on war service may be exempted 

from the jirescnbcd training for such period and under 
such conditions as are prescribed 

{]) The Minister mayy by order, under his hand, grant to any 
person njion whom, or upon whose parents or dejiendants, 
the Minister is satisfied that his compulsory' attendance 
at the prescribed traming w'ould impose great hardship, 
an exemption from the prescribed training , hut any 
exemption granted m pursuance of this sub-section 
shal' be for such ^leriod, and shall be subject to such 
conditions a^jd reservations, as the Minister thinks fit 

25 


t.p. 
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Members of the Military Forces whether on war service or not, 
serving with Imperial Forces outside Australia ; or on their way 
from Australia for the purpose of so serving or on their way back 
to Australia after so serving or after war service, shall be deemed 
to be on war service and shall be subject to the Army Act as if they 
were part of His Majesty’s Regular Land Forces, with such modifi- 
cations and adaptations as are prescribed. 

Subject to any Imperial Act, members of the Imperial Forces 
serving in Austraha with the Defence Force shall be subject to this 
Act. 

The Mihtary Forces shall at all times, whilst on war service, 
whether withm or without the limits of the Commonwealth, be 
subject to the Army Act save so far as it is inconsistent with this 
Act and subject to such modifications and adaptations as are pre- 
scribed, including the imposition of a fine not exceeding twenty 
pounds for an offence either in addition to or m substitution for the 
punishment provided bj’’ the Army Act, and the increase or reduc- 
tion of the amount of a fine provided by the Army Act Provided 
that the regulations shall not increase the fine for any offence so that 
it exceeds twenty pounds. 

Obligi^ons of Employeis. 

An employer is enjoined not to prevent an employee, and a 
parent or guardian must not prevent any son or ward from rendering 
the personal services required of him under the Act An employer 
shall not in any way penahze or prejudice, in his employment, any 
employee for rendering the personal service required of him under 
Parts III. and IV of this Act or for voluntarily enlisting or attempt- 
ing to enlist in any force raised for active service either within or 
without the limits qf the Commonwealth, either by reducing his 
wages or dismissing him from his employment or in any other way. 

The rendering of tbe personal service or the enlistment referred 
to in this section shall not terminate a contract of employment, 
but the contract shall be suspended during the absence of the employe, 
for the purposes referred to in this section ; but nothing in this 
section shaU render the employer liable to pay an employee for any 
time when he is absent from employment for the purposes referred 
to in this section. 
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In any proceedings for an offence against this section it shall 
lie npon the employer to show that any employee proved to have 
been dismissed or to have been prejudiced or penalized in his employ- 
ment or to have suffered a reduction of wages, was so dismissed, penal- 
ized or prejudiced in his employment or reduced for some reason 
other than that of having rendered the personal service required 
of him under Parts III. and IV of this Act or of having voluntarily 
enhsted or attempted to enhst in a force raised for active service, 
either within or without the limits of the Commonwealth 

The Court may direct that the whole or any part of the penalty 
recovered from an employer for an offence agamst this sectipn shall 
be paid to the employee 

Defence (Peaece) Act 1918. 

Permanent Forces. 

If the Governor-General by proclamation declares that by reason 
of the recent existence of a time of war it is necessary m the public 
interest that permanent military forces should be maintamed after 
the cessation of the time of war, permanent forces raised in time 
of war for purposes other than those specified in sub-section (2) of 
this section may be maintained after the time of war and so long 
as that proclamation remains in force 

Discharge. 

A soldier is entitled to be discharged if voluntarily enhsted or 
appointed — upon the expiration of the period for which he is engaged ; 
if serving under Part IV of this Act — when the time of war has 
ceased to exist , and if servmg under Part XII. of this Act — upon 
the expiration of the period dunng which he is by this Act required 
to serve. 

A soldier who would, under paragraph (a) or (c) of sub-section (1) 
of this section, be entitled to be discharged, shall not be entitled 
to be discharged, in time of war, or so long as a proclamation issued 
under sub-section (3) of section 31 of this Act remains in force. 

Any member of an Expeditionary Force raised for service out- 
side Australia m time of war, who returns to Australia after the 
cessation of the time of war, and while a proclamation issued under 
sub-section (3) of section thirty-one of this Act remains in force, 
who after arrival ak the port of his final disembarkation in 
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Australia makes written application to his Commanding Officer 
for his discharge, shall be entitled to be discharged within two months 
from the date of the makmg of the application 

When a soldier becomes entitlcil to be discharged he shall be 
discharged with all convenient s])eed. but until discharged shall 
remain a member of the Defence Force 

Dei'ence (Civil Employment) Act 1!)18 

Civil Service in Defence Department. 

On and after the passing of this Act all public service offices 
in the Department of Defence shall cease to be jiubhc service oflices, 
and become civd offices in the Defence Force , and all ]iubhc ser- 
vants emplojed permanently in the Dojiartment of Defence, and, 
subject to the next succeeding section, all jniblic servants employed 
temporaril5f in the Department, shall cease to be subject to the 
Commonwealth Public Service Act 1902-1917 wtcept Part IV. 
thereof and the regulations relating to that Part, and become and 
be deemed to be persons employed in civil capacity in connection 
with the Defence Force 

The Act will not be applied to public servants temporarily 
employed, if withm fourteen days from its commencement they 
enter an objection in wnting , if they object tliev will remain subject 
to the Commonwealth Public Service Act 1902-1917, 

This Act contmues m operation onh' during the war and tweh^e 
months thereafter. 


Defence Act (No. 2) 1918. 

Promotion. 

An officer who is eligible for promotion to a higher rank, and 
who has served on active sendee abroad, shall, other things being 
equal, be granted preference in promotion to an officer of the saijje 
rank who is eligible for promotion to that higher rank, and who has 
not sensed on active service abroad. 

lApprenticM. • 

In time of war any person who is employed under articles of 
appcenticeship may, notwithstanding ariy provision of or obligation 
onder the articles, enlist in the Military Forces, and any person 
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who 80 enlists shall not be liable, during the period of his service 
in the Forces, and until a reasonable jienod thereafter to be claimed 
for service under the articles 

An> person employed under articles of apprenticeship who has 
in time of war enlisted m the Militarj Forces shall, upon discharge 
from the Military Forces, unless the Minister otherwise determines, 
be entitled, within a jieriod of thiee months after the date of his dis- 
charge, or in the case of a ptisoii discharged before the commence- 
ment of this section, within three months after such commencement 
to resume his employment under his articles of apprenticeship and 
the period scried hi him after diseharge shall be deemed to be a 
continuance of tlie jiciiod siived 1>\ luni piior to enlistment 

If anv mastci upon tlu apjilication of an apprentice who is 
entitled under the la't ])reecding snh section to resume his employ- 
ment, refuses to re r mploi liini he shall he guilty of an offence 

B«sisting Draft. 

Anv iieisons who wht n <all(d upon in pursuance of this Act to 
enlist fails to attend at tlu time and place appointed for medical 
examination or enlistment or counsels or aids anv person, who is 
liable to enlist in the Dtteiice Foue to fail to enlist or to ev^ade 
erihstincnt or counsels or aids anv jicrson who has enlisted or who 
18 liable to enlist in anv ]iart i>t the Defence Force not to perform any 
diitj he is required bv this Vet to perform , or conceals or assists 
in concealing an> person who is liable to enlist m the Defence Foice, 
shall be guilt \ of an offence 

Detention of Trainees. 

No pel son is liable under am one order to detention in barracks 
ui excess of thirtv davs m respect of offences committed bj him 
against section 135 of the I’rineipal Act 

General Sonunary of Military Defence System. 

* 

By the Defence Acts of 1903 1904 all male inhabitants of 
Australia between the ages of eighteen and sixty years were made 
liable to serv'e m the defence forces time of war The more recent 
Acts make training and service coinpulaorj la time of ■peace. By the 
Act of 1909 the principle of universal hability to be trained was made 
law for the first time m any English-speaking community 
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The main provisions of the Act of 1909 were the enactment of 
compulsory military or naval training, with regulations for regis- 
tration, enrolment, and exemption. Statutes were passed subse- 
quently extending or modifying the legislative provisions, removing 
obstacles and difficulties, and, where necessary, providing machinery. 

Permanent Force. 

The permanent military forces which are recruited by voluntary 
milistment only are, in peace times, practically limited to a few 
thousand soldiers who provide instruction and administration for 
the citizen forces. 

CmnpDlsory Training. 

All boys, 12 to 14 3'ears of eige, are compelled to train in the 
Junior Cadets, and those 14 to 18 j-ears of age m the Senior Cadets. 
The training mcludea elementaiy drill and physical exercises. 
Young men, 18 to 26 years of age, are required to tram in the Citizen 
Forces from 16 to 25 whole daj's annually, m organizations known 
as the Militia At least 8 days must be in camps of continuous 
training. There are no exemptions except for men m outlying 
districts where training is impracticable, and those medically unfit 

War Service. 

In time of war all males, who are British subjects, and 18 to 
60 years of age, must serve when called out, bemg divided into 
classes where in the younger and unmarried men are first called out. 
The classes are called out by proclamation, and Parhament must be 
summoned, if not sitting, to meet within 10 days thereof. Ordinary 
exemptions are specified and not numerous, but m order to maintain 
necessary national work persons engaged in certain employment may 
be exempted by regulation or proclamation. 

Those who form part of the Militia are called out in their units, 
without reference to the conditions above set out for the “ levy 
en masse.” * 

Etovice Abroad. 

The Military Forces are intended for Australian defence, and 
arc not required to serve abroad except voluntarily, but troops for 
foreign service may be raised by voluntary enlistment under the 
authority of the Gkivemor-Greneral. 
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The whole of the Australian Imperial Force and the expedition 
to Grerman New Guinea were raised during the great war by voluntary 
enlistment, and organized in new units distinct from the Militia 

Discipline and Penalties. 

The disciplme of the troops is based on a code of regulations 
and orders practically the same as in the British Army During 
peace the penalties are, however, lighter, and mostty m the form of 
fines, owing to the character of the force Impnsonment is, when 
not laid down by the Act, limited to three months, and penalties 
to £20 More serious sentences are prescribed by the Act for sjiecial 
offences, and some of these apply to persons not members of the 
forces, e g. for fraud in relation to military supplies, and recruiting 
offences The procedure in the hearing of cases by Commanding 
Officers and trials by Courts Martial is similar to that of the British 
.A.rmy 

In time of war and for a limited period thereafter, all troops, 
serving in or outside of Australia, are subject to the Army Act, 
with a few limitations such as those affecting the infliction of the 
death penalty 

Powers in Regard to Property. 

For military purposes the Government maj take over railways 
and billet troops in time of war, and at any time may enter and use 
lands, stop traffic on roads, and order registration of and acquire 
any vehicle (for air, land or sea traffic) any transport animals, 
and goods Defence Act sections 64-72 

General Powers. 

Apart from the powers given for specified purposes the Defence 
Act, in section 63, empowers the Governor-General, subject to the 
provisions of the Act, to do all matters and things deemed by him 
to be necessary and desirable for the efficient defence and protection 
^of the Commonwealth or of any State. Under this authority 
was created, inter alia, the whole of the organization known as the 
censorship, to deal with commumcations by wireless, cable, tele- 
graph and postal means. 

Gaowth of OitiEen Forces. 

The following table prepared for this work by the Secretary Iot 
D efence (Mr Trumble) slfows the growing man strength and number 
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of the military forces of the Commonwealth between tbe establish- 
ment of the first Commonwealth Militia and during the years of 
the great war, also the various branches and divisions of the Forces : 


STRENGTH OF MILITARY (PERMANENT, CITIZEN AND 
VOLUNTEER) DEFENCE FORCES 1901 to 1018 


District. 

1/3/01 1 

1 

mi 

30/6/11 

• 1 

, 19V4 ' 

I 30/6 04 

1 

iftift 1 
30/6/16 

IftVS. 

30/6/18 

Headquarters 


141 

< 

3:10 1 

360 1 

506 

Queensland 

4.310 

3,371 

,5,844 

9,379 

13.948 

New South Wales 

9.772 

8,20() 

16,365 

24,761 

.i7,862 

Victoria 

7,011 

6,905 

’ 14,326 

23,830 

31.778 

South Australia 

2,»56 

1,900 

1 4,708 

8,154 

12.872 

Western Australia 

2,283 

1,600 

1 2.046 

4,197 

5,516 

Tasmania ^ 

2,554 

1,986 

2,02() 

1 

3.446 

4,5'0 

Total I 

28,886 

24,199 

1 15,645 1 

74,127 

110,072 


I 


ARMS AND HKANCHKS OF THE COMMONWEALTH (PERMANENT 
CITIZEN AND AOLUNIEEK) DEt ENCK FOH( 1 S, J'tic, 


Light Horse 
Field Artillery 
Gariison Artillery 
Engineers 
Infantry 

Intelligence Corps 
Army Service Corps 
Army Medical Corps 
Army Nursing Service 
Army Veterinary Corps 
Ordnance Department 
(including Armament 
Artificers) 


9,932 

3.975 

1,353 

3.977 

46.522 

5 

1.690 

2,675 

261 

25 


I 

Area Ofiicei s 202 

I Adininislriitivc iind In- I 

I stnictional Stall I 1,220 

Pav Deyiartinent 18 1 

Rifle Ranges, Rifle Clubs, ' 

Olfioers, etc. ^ 65 

Royal Military College 148 

Engineer and Railvia> Sliiff | 48 

1 Other I’ennancnt Uriifi. 1,.530 


315 


I Gkanii Total 

1 


74,127 


ARMS AND BRANCHES OF THE COMMONWEALTH PERMANENT, 
CITIZEN, AND VOLUNTEER FORCES, 1918. 


Light Horse 

10,676 

Ordnance Department 


Field Artillery 

5,628 

(including Armament 


Garrison Artillery 

1,711 

Artificers) 

321 


5,437 

Area Officers 

294 

Infsairy 

74,312 

Administrative and In- 


Intehigence Corps 

13 

structional Staff 

1,124 

Army Service Corps 

2,282 

Pay Department (Per- 


Army Medical Corps 

3,969 

menent) 

44 

Austealian Flymg Corps 

1 

Rifle Ranges, Rifle Clubs, 


Australian Army Pay 


Oificers, etc 

68 

Corps 

1,144 

Royal Military College 

144 

Army Veterinary Corps 

31 

Engineer and Railway 


Am^ Nursmg Service . . 

513 

Stafi 

Other Permanent Umts 

47 

2,313 



Grand Total . . 

* \ 

110,072 
! i_ 
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Patents, Trade Marks and Desions (Fisher-Hugiies) Act 1914. 

Suspension. 

The Governor-General, durmg the continuance of the present 
state of war and for a period of six months thereafter, is authorized 
to make rules under sections 108 and 109 of tlie Patents Acts 1903- 
1909, section 94 of the Trade Marks Act 1905-1912 and .section 41 
of the Designs Act 1906-1912 for avoiding or siisjiending in whole 
or in part any patent or licence, the person entitled to the benefit 
of which, IS the subject of any State at war with the King , for 
avoiding or siisjietiding the legistration, and all or any rights con- 
ferred by the regi. strut ion, of any trade mark or design the proprietor 
whereof IS a subject as afori'said , for avoiding or suspending any 
application made bv any such jiersnn muler any of the Acts referred 
to , and for enabling Hie Minister to grant, in favour of persons 
other than .such jicisons on sucli tenn.s and ronditions, and either 
for the whole term of the jiatcnt or registration, or for such less 
period as the Minister thinks fit, licences to make use exercise or 
vend patenteil inventions and registered de.signs, so liable to avoid- 
ance or susjHmsion as aforesaid This Act applies to any person 
resident and earrung on hu.suioss in the territory of a State at war 
with the King a.s if he were a subject ot that State 

Enemy Contract.s .Annulment (Fisher-Hughes) Act 1915 

Annulment. 

All contracts made befoii' oi during Hie war by a British subject 
with an enemy subject or m w Inch an eneinv subject has any material 
interest, made dm mg the date ot war, may be declared by the 
Attorney -General of tlie t'omiuoiiw'caltli, to be an enemy contract 
and null and void 

Either partv to a contract to which this section apjihes may, 
by notice in writing to the other party^, terminate the contract as 
regards all rights and obligations relating to any future siijiply or 
•delivery under the eoiifiact 

War Precautions (Fisher-Hughes) Act 1914-191.> 

Public Service Regulations. 

The Governor-General may make regulations for securing the 
public safety and the defence of the Commonwealth, and for confer- 
ring such powers and imposing such duties as he thinks fit, for 
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seouting the public safety and the defence of the Commonwealth, 
uptm the Minister and upon the Naval Board and the Military 
Board, and the members of the naval and military forces of the 
Commonwealth, and other persons. 

In particular the Governor-General may make regulations with 
a view to prevent persons communicating with the enemy or obtain- 
ing information for that purpose or for any purpose calculated to 
jeopardize the success of the operations of any of His Majesty’s 
forces in Australia or elsewhere, or the forces of His Majesty’s allies 
or to assist the enemy , or to prevent the transmission abroad, 
except through the post, of any letter, post-card, letter-card, written 
communication, or newspaper , or to secure the safety of His 
Majesty's forces and ships and the safety of any means of communica- 
tion or of any railways, ports, harbours, or public works , or to pre- 
vent the spread of false reports or reports hkely to cause disaffection 
to His Majesty or public alarm, or to interfere with the success 
of His Majesty’s forces by land or sea, or to prejudice His Majesty’s 
relations with foreign powers , or to confer on the Minister power, by 
warrant under his hand, to detain any person in military custody 
for such time as he thinks fit, if he is satisfied that such detention 
is desirable for securing the public safety and the defence of the 
Commonwealth ; or to secure the navigation of vessels in accordance 
with directions given by or under the authority of the Naval Board ; 
or otherwise to prevent assistance being given to the enemy or the 
successful prosecution of the war being endangered 

The Governor-General may by order published in the Gazette 
make provision for any matters which appear necessary or expedient 
with a view to the public safety and the defence of the Common- 
wealth, and in particular — for prohibiting aliens, either generally 
or m regards specified places, and either absolutely or except 
under specified conditions and restrictions, from landing or embark- 
ing in the Commonwealth ; for deporting aliens from the Common- 
weahh ; feu- requiring aliens to reside and remain within certain 
places or districts , for prohibiting aliens from residing or remaining 
in any areas specified in the order ; for requiring aliens residing 
in the Commonwealth to comply with such provisions as to regis- 
tration, change of abode, travelling, trading or otherwise as are 
specified in the order ; for applying to naturalized persons, with or 
without modifications, all or any provisiom of any order relating 
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to aliens , for requiring any person to disclose any infwmation in 
his possession as to any matter specified m the order ; for preventing 
money or goods being sent out of Australia except under conditions 
approved by the Minister , for appointing officers to carry the order 
into effect, and for conferring on such officers and on the Minister 
and on the Naval Board and the Military Board such powers as are 
necessar}' or expedient for the purposes of the order , and for 
conferring on such persons as are sjjecified m the order such powers 
with respect to the administration of oaths, arrest, detention, 
search of premises and persons, inspecting, impounding or reten- 
tion of books, documents and jiapers, and otherwise, as are specified 
in the order, and for any other matters necessary or expedient for 
giving effect to the order 

Any person who contravenes, or fails to comply with, any 
provision of an\ regulation or order made in pursuance of this Act 
shall be guilty of an offence against this Act 

An offence against this Act may be prosecuted either summarily 
or upon indictment, or if the regulations so provide by court-martial, 
but an offender shall not be liable to be punished more than once 
111 resiiect of the same offence. 

Daylight Saving Act 1916 

Sommer Time. 

From the hour of two in the morning of the Ist January 1917, 
until the hour of two in the morning of the last Sunday m March 
next follow mg that daj, and thereafter from the hour of two in 
the raommg of the last Sunday in September m each year until 
the hour of two in the morning of the last Sunday in March in the 
next following year, Australian clock time shall, as regards each 
State and each territory being part of the Commonwealth, be one 
hour in advance of the standard time Repealed 1917 

War Precautions (Hughes-Watt) Act 1918. 

Continuance of Act. 

The preamble of this Act is mteresting as showing its policy 
as a war measure. It is as follows — “ Whereas by the War Pre- 
cautions Act 1914-1916 it IS enacted that the Governor-General 
may make regulations and orders for securing the public safety 
and the defence of the Commonwealth ; and whereas the said Act 
and the Regulations ajjid Orders thereunder contmue in operation 
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during the continuanoe of the present state of war, and no longer : 
And whereas it may not be possible before the war has ceased to 
make complete provision for a return to the normal conditions of 
peace ■ and whereas the expiration of the said Act and of all Orders 
and Regulations made thereunder, in tlie absence of such provision, 
would cause great public danger and inconvenience ” 

The Act then goes on to declare that the principal Act shall 
continue in force durmg the state of war and for a period of three 
months thereafter, until the 31st July, 1919, or whichev'er period 
is the longer 

Trading with the Enemy (Eisher-Hi'ohes) Act 19141916 

Prohibition. 

Any person who, during the continuance of the jireseiit war, 
trades, or attempts, or directly or mdirectly offers or proposes or 
agrees, to trade or has before the commeucemeut of this Aet traded, 
or attempted, or directly or indirectly offered or ])roi'X)scd or agreed, 
to trade, with the enemy is deelariMl to he guilty of an offence 

If any iierson without lawful authority deals, or attempts or 
offers, proposes or agrees whether direeth or indireetli , to deal 
wdth any money or security for money or other prn]iortv which is 
in his hands or over which he has any claim or control foi the ])urpose 
of enabling an enemy subject to obtain money or credit tlieroon or 
thereby, he shall be deemed to be giiilti of the offence of (ratling 
with the enemj’ within the meaning of this Act 

Provision is made for the apjiointinpnt of a public trustee to 
act as custodian of enemy {irojierty m Aii^traha during the con- 
tinuance of the war. All money belonging to enemy subjects in 
Australia, must be paid into a trust account to the credit of a public 
trustee w'ho has to deal with the same as directed by the Act 
Persons holding or managing real or jiersonal projierty belonging 
to an enemy subject is required to disclose and hand over such 
property to the possession and control of the public trustee The 
public trustee is authorized to demand po8.session of all projierty < 
belonging to an enemy subject Out of such projierty or assets 
the public trustee is empowered to discharge all duties and 
obligations of the enemy subject and to hold the balance of 
the money or jiroperty so vested in him in trust, until the ter- 
mination of the present war, and thereafter to deal with the same 
in sufh manner as the Governor-General m^ direct. 
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The Minister of Trade and Customs,' in cases where it appears to 
him that a business carried on m Australia by any person, firm, or 
company is, by reason of the enemv' nationality or enemy associa- 
tion of that person, firm, or company, or of the members of that firm, 
or company or any of them, or otherw ise, carried on wholly or mainly 
for the benefit of or under the control of enemy subjects, may, if 
ho thinks fit, make an order requiring the business to be wound up. 

The Minister may appoint a controller to conduct the wmding up 
of the business, and in anj' ease where it ajijiears expedient to the 
Minister, he may as association requires, confer on the controller 
such powers as ate exerciseahle hv a liquidator in a voluntary 
winding uji of a comjiany inehiding power in the name of the person, 
firm, or company, or m his own name, and by deed or otherwise to 
convey or transfer anj' property 

The Minister may m any case where it appears to him to be 
exjiedient to do so, by order, vest m the Public Trustee any projierty, 
real or personal (including any rights whether legal or equitable, 
in or arising out of projierty, real or jiersonal), belonging to or 
held or managed for or on behalf of an enemy subject, or the right 
to transfer that projierty, and ma\ by any such order, or any 
subsequent order, confer on the Public Trustee such powers of 
selling, managing, aiul otherwise dealing with the projierty as to 
the Munster seems projier 

The War Pensions (Fisher-Hughes-Pearce) Act 1914 - 1916 . 

Death or Incapacity. 

By this senes of Acts jirovision is made for the payment of 
jiensions ujioii the death or incapacity of members of the Defence 
Force of the Commonwealth and members of the Imperial Reserve 
Forces resident in Australia, whose deatli or incapacity results from 
their emplo.vment m connection with warlike operations. 

Upon the death or incapacity of any member of the Forces 
whose death or incajiacity results or has rc.snlted from his employ- 
ment in connection with w'arlike ojierations m which His Majesty 
is, or has since the commencement of the jiresent state of war been 
engaged, the Commonwealth shall, subject to this Act be liable to- 
pay to the member or his dependants or both, as the case may be, 
pensions in accordance with this Act. 
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It ia, however, made a condition precedent to the right to claim 
a pension that the claim must be made, in the case of the death of 
a member of the Forces, by a dependant not more than six months 
after the date of the public notification by the Minister in the 
Gazette of the death of the member, except in the case of parents 
who, though not dependent upon the earnings of the member at 
the time of his death are at any time without adequate means of 
support , and in case of the incapacity of a member of the Forces 
by the member or a dependant not more than six months after the 
termination of the appointment or discharge of the member ; 
except where the Commissioner is satisfied that failure to make the 
claim within the prescribed period was owing to some reason which 
in the opinion of the Commissioner is adequate 

Iiegal Bight to Pensioa 

The right of any person to payment by way of pension in accord- 
dance with this Act shall be substituted for his nght to any payment 
in respect of incapacity or death, which, but for this Act would have 
been due under the Defence Act 1903-191.') or the Naval Defence 
Act 1910-1912, and any right of that person under either of those 
Acts shall be by force of this Act determined , and if the member 
or his dependants is or are entitled under any Imperial Act or 
State Act to receive any payment in respect of death or incapacity 
resulting from employment m connection with warlike operations 
in which His Majesty is, or has, smeo the commencement of the 
present state of war, been engaged, the rate or amount of that 
payment shall be taken into account in assessing the rate of pension 
payable under this Act. 

Bate of Pension, 

The rates of pensions payable under the Act are as follows . — 

In the case of the death of a member of the forces, to the widow 
or widowed mother of an unmarried son rates sjiecified in the 
flecond column of the first schedule to the Act averaging according 
to age from £2 per fortnight to £6 per fortmght, and to each child 
the rate of £2 per fortnight for the first child, fiifteen shillings per 
fortnight for the second child, and ten shillings per fortnight for 
the third and each subsequent child, and to the other dependant 
such rates as are assessed by the Commissioner or the Deputy 
Conpiissioner, as the case may be, but not exceeding in the aggre- 
gate the rates specified in the schedule. 
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In the case of the total incapacity of a member of the forcea, 
the pensions payable under the Act are those specified in the schedule 
ranging from £3 to £6 per fortnight 

At the present time the Pensions Department is a branch of 
the Commonwealth Treasurer's Department, but it has been decided 
to bring its admimstration under the Minister for Repatriation, 
and steps are now being taken to that end When the transfer 
has been accomphshed the work of the two orgamzations will be 
in some respects simphficd , and in the case of certain classes — as, 
for instance, widows with chddren and the totally incapacitated — 
the pension and repatriation allowances will be consolidated. 

Leading Features of Scheme. 

In actual practice and administration the war pensions system 
of the Commonwealth works out in the followmg manner — 

Prior to discharge, the soldier who has become incapacitated 
through war service is granted a pension The amount payable is 
generally fixed for a penod of six months, after which the extent 
of his incapacity is re-assessed Where definite permanent incapacity 
18 found, payments are on a fixed scale Such payments depend 
ujion the incapacity and upon the daily rate of pay of the soldier. 
A man who becomes totally and permanently incapacitated, and 
who is receivmg 6s jicr day (the pay of a pnvate), is awarded a 
pension of £1/16 - ■[ler week The scale mcreases in relation to 
rank, but the iiiaximuin for even the highest officer is £3 x>er week. 
Special disabilities, such as the loss of an arm or a leg, or an eye, 
carry' with them permanent pensions at fixed rates, the rates varying 
with the loss incurred Wives of incapacitated men are entitled to 
pensions at half the rates granted to their husbands Provision is 
also made for children If the father is totally and permanently 
incapacitated, or is deceased, the first child receives 10/- per week, 
the second child 7, 6, and each subsequent child 5/'- The pensions 
of widows of soldiers whose deaths result from war service vary 
according to the military rates of pay their husbands received. 
Where the soldier was paid 6^ - per day the widow receives £1 per 
week, the scale increasing to a maximum of £3 per week 

The liberal nature of the scheme is illustrated by the following 
features . — 

Apart from the wife and children of a soldier, the following 
members of his famHy are also entitled to pensions . — Father. 
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mother, grandfather, grandmother, step-father, step-mother, foster- 
mother, grand-son, grand-danghter, step-son, step-daughter, brother, 
sister, half-brother, half-sister, adopted child, mother-in-law, and 
ex-nuptial grand-child These dependents, however, must have 
been wholly or partiallj' do)»endent upon the soldier within twelve 
months pnor to his enlistment. The rate of pension m such cases 
is assessed according to ciroimistances 

Payments in Pensions. 

On 24th January 1919, the number of war pensions gianted in 
the Commonwealth totalled 1,12 304, making an annual liability at 
that date of £4, ,142. 742 In Victoria .10, .181 pensions had been 
granted representing an annual liability’^ of £1,404, .140, while in 
New South Wales the ]>en&ions niimbeied 48.244, re]iresenting a 
liabilit}’ of £1,172,908 In addition to the annual liability for war 
pensions the ('ommonyy'ealth has to meet the heavy expense of 
invalid aiul old-age jiensions Of invalid pensions, there vere 
31,004 in force in the ('ommonweaith on 24th January, 1919, 
while on the same date there yyeic 9.1,4.32 old-age jiensions in force 
The Commonyvealth Treasurer recentlv jiomted out to the representa 
tives of the States m Melbourne that the payments for the current 
year for old-age pensions u ere estimated at £3,92.1,000 When these 
heavy and essential payments are borne m mmd the need for rigid 
economy in other directions and for a determmation to abolish all 
wasteful and unnecessary extravagance m expenditure can be 
realized, in vieyv of the vast financial burdens incident to the great 
wax The Age, 3rd February, 1919 

Unlawful Associations (Huohes-Pearce) Act 191(5 

Members of LW.W. 

The preamble of this Act, which is as follows, clearly defines 
its objects and limits its operations — “ Whereas an Association 
known as the Industrial Workers of the World and members thereof 
have been concerned in advocatmg and inciting to the commission 
of divers crimes and offences and whereas it is expedient for the 
efBective prosecution of the present war that laws shall be enacted 
for the suppression of such practices,” 

The Act proceeds to declare the following to be unlawful 
associations — the Association known a.8 the Industrial Workers of 
the World ; and any association which, by its constitution or pro- 
p^anda, advocates or encourages, to the 'taking or endapgenng of 
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hutnan life, or the destruction or injury of property ; and any 
association which the Governor-General, by notice published in the 
Gazette, declares to be, in his opinion, an unlawful association 
within the meaning of the last preceding paragraph. Provided 
that this last sub-section shall not apply in the case of any associa- 
tion registered under any arbitration law of the Commonwealth 
or any State, or any law relating to trades unions in any State. 

Any person who becomes a member of an unlawful association , 
or after the expiration of one month, from the commencement of 
this section, continues to be a member of an unlawful association, 
shall be guilty of an oflenee 

Any person who advocates or encourages, or incites or instigates 
to the taking or endangering of human Me, or the destruction or 
injurs' to property shall be guilty of an offence 

Any jierson who being a member of an unlavfful association, 
advocates or oneomages anv action intended or calculated to prevent 
or hinder the jiroduction, maniifaeture or l.ransport, for purposes 
connected with the var. of troojis, arms, munitions, or warlike 
material, including foodstuffs, shall be guilty of an offence 

Any person who is convicted of an offence under any one of the 
last three preceding sections and who fails to satisfy the Attorney- 
General that he is a natural-boin British subject born m Austraha, 
shall be liable, m addition to the puuishiiient imposed upon him for 
the offence and either dm mg or upon the expiration of his term of 
imprisonment, to be deported from the ('ominonwealth pursuant to 
any order of the x\ttorney-General 

Anv iiersoii who prints or jiutilislu'd any writing advocating or 
encouraging, or inciting or instigating to, the taking or endaugenug 
of human life or the destruction or injury of property, shall bo 
guilty of ail offence 

* Any person who know ingly gives or contributes money or goods 
to an unlawful association , or receives or solicits subscriptions or 
contnbutions oi money or goods for an unlawful association, shall 
be guilty of an offence 

No book, periodical, pamphlet, handbill, poster or newspaper 
issued by or on behalf orjn the interests of any unlawful association 
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shall — if posted in Austoalia he isransmitted through the post ; 
or in the case of a newspaper, be registered as a newspaper under 
the provisions of the Post and Telegraph Act 1901-1916. 

An^' person who knowingly prints, publishes, sells or exposes 
for sale any book, periodical, pamphlet, handbill, poster or news- 
paper issued or intended to be issued by or on behalf or in the 
interests of any unlawful association shall be guilty of an offence. 

All projierty of any kind, real or personal, belonging to an 
unlawful association, or held by any person for or on behalf of an 
unlawful association may be taken jwssession of or seized by any 
person thereto authorized by a Mini.ster of .State or by a jiresenbed 
authority, and shall thereupon be forfeited to the (’ominoiiuealth 

Whe\t .Stokage (Hoohes-Russeli.) Act 1917. 

Storage of Wheat tor Export. 

A Wheat Storage Commission may be appointed liy the Governor- 
GeneraJ. consisting of one repre.sciitative of the Commonwealth and 
one representative of each of the States m w'hich silos are to be 
erected. 

The representative of the Commonwealth shall be appointed 
by the Governor-General and the representative of each State may 
be appointed by, or in such manner as is determined by, the Governor 
m Council of that State. The representative of the Commonwealth 
shall be ex offirAo chairman of the Commission. 

The Commission may determme the design of silo to be adopteil 
generally, or the particular design to be adopted in any particular 
place ; determine the number of silos to be erected, the places at 
which they are to be erected, the co.st of each silo to be erected, 
and the cost per bushel to be charged for stonng wheat therein ; 
arrange with the Governments of the respective States for the 
COBUtmetion and erection of silos by, or under the supervision of, 
the jffoper authorities of those States ; arrange with the Govern-, 
ments of the respective States for the erection of such other temporary 
structures as may be found necessary. For the purpose of facilitat- 
ing the construction and erection of silos in pursuance of this Act, 
thu Commonwealth may from time to time advance to the States 
a sum not exceeding in the whole the sum of two million eight 
himdrcd and fifty thousand pounds. I^e amount advanced to 
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each State shall bear interest at such rate, and be repayable in such 
manner and at such times as the Governor-Oeneral approves. The 
Govemor-Greneral may make regulations not inconsistent with this 
Act prescribing all matters which are necessary or convenient to be 
prescribed for carrying out or giving effect to this Act 

Attstkalian Soldiers’ Repatriation (Hughes-Millen) Act 1916. 

Regulations. 

This measure is entitled “ An Act to make provision for the 
repatriation of Australian soldiers ” The actual legislation on this 
subject IS very brief, being confined merely to the creation of a 
department jiresided over by a responsible Minister (Senator Millen 
being the first to occupy that office) and a Repatriation Commis- 
sion consisting of seven members, of whom the Minister is chairman, 
and six other persons appointed by the Governor-General in Council ; 
State repatriation boards and local committees ; 

The powers and functions of these bodies are to be defined by 
regulation The Governor-General is authorized to make regula- 
tions prescribing all matters which by this Act are required or 
permitted to be ])rescribcd or which are necessary or convenient to 
be prescribed for giving effect to this Act, and in particular for pro- 
viding for the granting of assistance and benefits to Australian 
soldiers upon their discharge from service , to the children, under 
the age of eighteen leais, of deceased and incapacitated Australian 
soldiers , and where, by reason of special circumstances, the Com- 
mission considers that assistance and benefits should be granted, 
to the widows of deceased Australian soldiers. 

Australian Soldiers' Repatriation (Millen) Act 1917, 

Benefits. 

The benefits of the Act are extended to the children of deceased 
or incapacitated Australian soldiers while those children are, by 
reason of physical or mental disability incapable of contributing 
to their own support or are under the age of eighteen years ; free 
* passages from abroad to Austraha may be granted to the wives and 
children of Australian soldiers who have been declared by the com- 
petent Naval or Military Medical Board at the head-quarters abroad' 
of the Australian Naval or Military Forces to be medically linfit for' 
service, and who have been returned, or whom it is proposed' to' 
return, to Australia, or who at the termination of the war are awaiting 
return to Australia. 
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i^ieiQiAl oixtiiundtaac&s lihe Commiesion may grant assistance 
asod beimiits to the ctiildpon of AastraKan soldiers still on active 
■service who have become motheriess or are neglected, the widows 
df vleceased Australian soldiers, the mothers of deceased or mcapaci- 
tated Australian soldiers who are widows and were, prior to the 
enlistment of those soldiers, dependent upon them, or whose husbands 
are so incapacitated as to be unable to contribute materially to 
their support, and the incapacitated fathers of deceased or incapaci- 
tated Australian soldiers who were prior to the enlistment of those 
soldiers, dependent upon them 

No person to whom a gift or Joan of money or goods has been 
made or granted nnder this Act for any purpose shall without 
first obtammg the consent of a State Board use the money or goods 
for any other purpose or sell or otherwise dispose of oi in any way 
^edge, mortgage or deposit, by wa\ of 3ecurit\ , anj goods so granted 
or any goods purchased w ith any money so gn cn or lent 

No person is allow^ed, without the approval m writing of the 
Commission or State Board to invite subscriptions or raise nionev 
by any means whatsoever for am patriotic fund or am fund in 
relation to the wai 

Provision for Returned Soldiers. 

Under this legislation Australia has undcrfakcn the care of the 
returned soldier as a national resjionsibihtv No man who, upon 
the conclusion of his military service is m need of assistance to re- 
establish himself in cnil life is left to take his (haiii,e Piosisiori 
for his future welfare has lieen intrusted to the Depaitment of 
Repatriation Under the scheme which that Department has formu- 
lated the solcher can pass direct from railitaiv to civil life It 
aeeltXi to enable the individual who was drawing his military pay one 
day, to become a wage-earner the next Should employment not 
ipuaediately be available a sustenance allowance is jiaid until it is 
Shcmld a soldier, through war senuce, not be in a position to immedi 
atd^ commence to earn his livmg again, a sustenance allow ance is 
paid him until he is Where a family has lost its breadwinner, 
“iHroViaion is made for its supjjort, and the dependants of the deceased 
OCdd^r are maintained in comfort Every feature of the scheme 
Aimy at ropmting, as far as practicable, the economic loss which 
ifii0|tary service has entailed. 
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A soldier’s pension having, for the time being, 
and his physical condition warranting it, he is dischArge^ from the 
military forces The soldier again becomes a citizen, and the 
responsibility of the Repatriation Department commences If the 
ex-soldier needs assistance to re-establish himself in civil life, it is 
the duty of that Department to pro\ide it This does not mean 
that an applicant necessanlv receives whatever assistance he fancies. 
His application rnu.st fall within the scope of the regulations framed 
by the Department 

Method of Relief. 

The Department gives leiief and hetternient to the returned 
soldier by vocational training, medical treatment and general and 
financial assistance 

Financial Assistance. 

Ihider the general assistance section provision for civil re-estab- 
lishment is afforded 111 a variety of wa.^'s A marned soldier, unable 
to engage in his usual employment, or a soldier who, was dejiendent 
on a business which he conducted, may he advanced up to £250 
to purchase a business, plant, or stock to again sot himself up in 
life Relief from onerous mortgages is provided In such a case 
a sum not e.xoeeding £150 is advanced to enable the debt to be trans- 
ferred to an ajiproved institution where interest terms are easier 
Similarly an amount not exceeduig £75 may be advanced to a 
soldier who is not iiica])acitate<l or his w'lfe For the purchase of 
tools of trade, professional instruments or other articles of personal 
equipment necessary to an applicant in the exercise of his calling, 
a sum not cxccotling £10 may he given by wav of gift, and a sum 
not exceeding £50 by way of loan A totally incapacitated soldier, 
or a widow' in necessitous circumstances, is eligible for a gift of 
furniture to the value of £2.5, while soldiers who are not mcapacitated 
are advanced up lo £.35 hv wav of loan for the purchase of furniture 
Free ]>a,ssages to and from the Commonwealth are granted in a 
number of specified circumstances W here it is shown that it will 
be of advantage to the recipient, free passages from the Common- 
wealth are given to incapacitated soldiers and their wives and 
children Similarly, fnee passages to the Commonwealth are giv^ft 
to widow's and orphans desiring to return to Australia, to the wiyeei 
and children of soldiers who desire to join their husbands in A«s^r*4i^ 
and to the fiancees, under certain guarantees, of soldmis. 
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Btindail Scddien. 

Irrespective of any other benefits to which blinded soldiers 
may be entitled under the regulations, the Department undertakes 
to provide each blinded soldier with a home, provided that the cost 
to the Department of such home shall not exceed the aggregate 
amount of £700, and further, that where a blinded soldier is not 
provided with a home under the housing scheme he may be granted 
as an alternative an allowance of £52 per annum The premises 
are at the disposal of the soldier for as long a time as he may w ish 
to occupy the same as a home, at a jieppercoin rental of 1 - jier 
annum. On the death of a blmded soldier the widoiv (if any) and 
other dependants are treated in the same manner as vulow.s and 
Other dependants of soldiers whose death ha' resulted from war 
service. 

Homes for Married Men. 

An Act has been passed providing tor advances to enable men 
now' mamed. or who will subsequently marfv to ac-qiiirc homes 
on most liberal terms 

Care of Soldiers and Dependants. 

Soldiers who are so serioush meapacitatcd that they aie not 
in a position to provide for themselves, and widows and orphans, 
are the special care of the Department For the totally and per- 
manently mcapacitated a living allow'anee on a liberal scale is 
provided. For the dependant mothers and fathers of soldiers, 
provision is also made 

Land Settlement. 

Arrangements have been made by the Commonwealth with the 
State Gov'emments to facilitate the grant of land to soldiers for land 
settlement Land is offered to the soldiers on most favourable 
terms and conditions, coupled with loan and allow ance of money to 
give them a start. 

Mamotpal Public Works. 

In pursuance of the intimation of the Commonwealth Govem- 
mmit at the Premiers' Conference that it was prepared to advance 
money to local governing bodies to carry ouFnecessary public works 
on which returned soldiers would be employed, the Minister of 
X^patriation {Senator Millem) announced on 4th March, 1919, 
pending the completion of arrangements regarding the loan, 



Itoo. 81 (n.V] 


WAR POWERS. 


407 


and with a view to meeting present needs, and providing immediate 
employment, the sum of £.500,000 would be made available by way 
of gift to the local governing bodies throughout the Commonwealth 
This money is to be expended exclusively on works which will pro- 
vide immediate employment for returned soldiers, and such works 
must be completed withm six months, contingent upon a sufficient 
number of soldiers liemg available during the period The Age, 
4th March, 1919 

Deceased Soldiers' Estates (Watt-Groom) Act 1918 

This Act shall apply m respect of the military estate of any 
member dying or killed while on war service, or within three months 
from the date of his discharge, and irrespective of the place where 
the death occurs 

In the event of the death of a member while on war service 
the military estate of the member mav be paid or delivered to the 
personal representative of the member , to any person who, in the 
opinion of the pre.scnbefl authority is beneficially entitled thereto ; 
or to such ]x;rsnns or classes of yiensons as arc prescribed 

The pa-s'meut or delivery of any money or other property m 
pursuance of this Act shall operate as a discharge of the Common- 
wealth from ani' liabihti- m resjiect of the money or ])roj>orty 

Where it ajipcars that there is no jierson to whom the military 
estate of a deceased member may be ])aid or ilelivercd under section 
4 of this Act, the proceeds of the estate shall he applied, as prescribed, 
to the creation or mamteuaiiee of any presciibcd fund for the benefit 
of persons who are or have been members or dependants of members 

War Service Homes (Watt-Groom) Act 1918. 

This measure is eiititletl an Act to make provision for homes 
for Australian soldiers and female dependants of Australian soldiers 
The purposes of the Act are to be carried out by a commissioner 
subject to the directions of the Minister 

The benefits of the Act are limited to eligible persons as defined 
bj' the Act, including Austrahan soldiers w'ho are married or w'ho are 
about to marry or who have dependants for whom it is necessary 
for them to maintain homes . or the female dependants of Aua- 
trafian soldiers, including the widows and mothers of such soldiers. 
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Any private land, or, with the consent of the Minister, any land 
being Crown land of a State, road or land which has been dedicated, 
reserved, or set apart for any pubhc or other purpose, whether by 
any State or by any pnvate person, and whether or not such land 
• is vacant or has dwelling-houses or other buildings already erected 
thereon, may be acquired by the Commissioner for the purposes of 
this Act 

Before exercising any power under this section which involves 
the expenditure of more than Five thousand pounds, the Commis- 
sioner shall submit his proposal for the approval of the Minister 

The Commissioner may erect dwelling-houses on land acquired 
for the purposes of this Act, or may enter into contracts for the 
erection of dwelling-houses on laud so acquired 

The total cost to the Commissioner of any dwellmg-hoiist' 
acquired or erected m pursuance of this ]>art together with the cos! 
of the land on which it is erected, shall not exceed sc\en hundred 
pounds 

Subject to this Act the Commissioner may sell to any eligible 
person, who is not the owner of a dwelling-house vithm Australia 
or elsewhere, a dwelling-house acquired or erected in pursuance of 
the last preceding part, together with the land on which it is erected 

The sale may be ujion such terms and subject to such conditions 
as are prescribed or are fixed by the Commissioner 

The price shall not excecsl the capital cost to the Commissioner 
of the dwelling-house and land 

With the approval of the commissioner, a dwelling-house, 
together with the land on which it is erected, may be sold -to an 
eligible person without a dejwsit 

The purchaser shall be permitted to occupy the dwelling-house 
and land as a weekly tenant, and shall pay therefor a rental sufficient g 
to cover interest at the prescribed rate, not exceeding Five pounds 
per centum per annum, on the capital cost of the property, together 
, bSBttraace rates (if any), repairs, and such sum in reduction of 
the purchase money as the Commissioner thinks fit. 

The Commissioner may, upon application in writing, make an 
advance to any eligible person on the prescribed security, for the 
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purpose of enabling him to erect a dwelling-house on land owned by 
him ; to purchase land and erect thereon a dwelling-house ; to 
purchase a dwelling-house, together with the land on which it is 
erected , to complete a partially erected dwelling-house owned by 
him , to enlarge a dweJhng-house ow'iied by him , or to discharge 
any mortgage, charge, or encumbrance already existing on his 
holding. 

The amount of the advance which may be made to any applicant 
under this Part shall be the amount (not exceeding ninety per centum 
of the total v'alue of the property in respect of which the advance 
is made) which the Commissioner considers necessary m order to 
giye effect to the purpose for which the advance is made, but the 
amount of the adv'ance shall not in any event exceed the sum of 
£700 

The First Compulsory Mihtary Service Referendum. 

On the 28th October, 1016, a special referendum was held 
throughout the Commonwealth, when the following question with 
reference to compiilsory militar\ .service was submitted to the 
people - ■ Arc \ou in favour of the Government havmg, m this 
grave emergency, the same com])nl.sory jiowers over citizens in 
regard to reiininng their miliTar\ service, for the term of this War, 
outside the Commonwealth, as it now has m regard to military 
.service within tlie Coininonwealth ' " hi New South Wales, 
Qucen.sland and South Australia the majority of voters were not 
in favour of the jirescnbcd questiou, and in Vutoria, Western Aus- 
tralia and Tasinaiiia the majority of votes east wore in it.s favour, 
the net result being a niajontv of 72,467 votes not m favour of the 
jireserilx'd (jnestion 

The Second Compulsory Service Referendum. 

A further referendum was held on 20th December, 1917, the 
*que8tion being, ‘ Are \ou m favour of the jiroposal of the Common- 
wealth Government for reinforcing the .A.ustralian Imperial Force 
oversea ^ ' The jiropo.sal w'as that, while voluntary^ enhstment was 
to continue, compulsory reinforcements should be called up by 
ballot to make the total reinforcements up to 7, 0(H) per month. 
In New South Wales, Victoria, Queensland and South Australia, 
the majority of voters were not m favour of the prescribed question ; 



«10 


WAE powiass. 


[SWB. SI 


acnd in Western Australia, Tasmania and the Federal Territories, 
the majority of votes were cast in its favour, the net result being a 
majority of 166,588 votes not in favour 

Trading with the Enemy. 

The Tradmg with the Enemy Act (1914), section 2 providing 
that for the purposes of the Act, a person shall be deemed to trade 
with the enemy if he jierforms or takes part m “ (6) anj' act or 
transaction which is prohibited by or under any proclamation made 
by the Governor-General and published in the Gazette," is a valid 
exercise of the legislative power of the Commonwealth Parliament. 
A proclamation was issued by the Governor-General declaring that 
““ any transaction with or for the benefit of a company to which this 
proclamation applies is hereby declared to be tradmg with the enemy, 
and is prohibited " , and (2) that '■ this Proclamation apjilies to 
any compan}", whether incorporated m any enemy country or not 
. . {b) which the Attornej'-General, by notice published in the 

Gazette, declare.s to be, in his opinion, managed or controlled, 
directly or indirectly, by or under the influence of, or carried on 
wholly or mainly, for the benefit or on behalf of. yiersons of enemy 
nationality, or resident or carr^'ing on busineas in an enemy country " 
By a notice published in the Gazette the Attorney-General declared 
the Welsbach Light (’o. of Australasia Ltd to be, in his opinion, 

“ managed or controlled, directlv or indirectly by or under the 
influence of, or carried on wholly or mainly for the benefit or on 
behalf of, persons of enemy nationality or resident or rarrj'ing on 
bumness in an enemy country ” In an action by the plaintiff 
Company against the Commonwealth and the Attorney-General 
claiming declarations that the proclamation was unlawful and that 
the notice was unlawful and contrarj' to fact and a consequent 
injunction and damages, it w'as held, by Griffith, C J , and 
Baeton. Isaacs, Higgins, Gavan Duffy and Rich, JJ (Powers, 
J. dissenting), that the Act was a valid exercise of the legislative 
power of the Commonwealth Parliament and that the plaintiff^ 
Cffltnpany was not entitled to either declaration . Welsbach Light 
Company of Australasia Ud v The Commonwenlth,(\Q\Q) 22 
268. 

V - 

Powers of Defence Minister. 

The War Precautions Act (1914) as amended by the Act of 
(1915), enacts that “ The Govemor-Generel may make regulations 
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for sectiring the public safety and the defence of the Commonwealth, 
and in particular with a view to " — ^then follows enumeration of 
six particular objects to which the regulations may be directed. 
Under this power the following regulations were made . — “ 55. (1) 
Where the Minister has reason to believe that any naturalized 
person is disaffected or disloyal, he may by w^arrant under his hand, 
order him to be detained in military custody in such place as he 
thinks fit during the continuance of the present state of war.” 

On the 9th July, 1915, Franz Wallach of the Australian Metal 
Company, a person naturalized in Australia, was believed by the 
Minister of Defence to be disaffected and disloyal The Minister, 
acting under regulation 55 (1), issued his warrant for the arrest and 
detention of the accused in militarj’ custody in Victoria The 
prisoner appheil to the Ru])reme Court of Victoria for a writ of 
habeas corpus for liis discharge On the return of the wTit the Full 
Court by a majority (MAunr.x. C J and a Beckett. .T . Cussen, J. 
dissenting) ordered Wallach to be discharged R v Lloyd , Ex 
parte Wallach, (1915) VLR . 47b 

The grounds of this decision were that the particular regulation 
relied on was ultra vues and that the return to the writ w^as bad. 
The Crown, represented by Maior Lloyd, appealed to the High Court 
On its behalf it was contended that the War Precautions Act 1914- 
1915, which was passed under the jtower conferred by section 51 (vi ) 
of the Constitution to make laws with resiiect to naval and military 
defence, had, as its primary pur|)o.sc, the making of regulations for 
the safety of the Commonwealth during the present state of war. 
The Act 18 a delegation of legislative power under jieculiar circum- 
stances and for siiecial purposes and its object is to provide means 
of legislating freely and quickly on all sorts of matters as they may 
arise and whether Parliament is sitting or not It w'as urged that 
the grounds of the Ministei s belief were not examinable R v. 
Arndel, 3 C L R , 577 

It waa further argued that the Act does not repeal or infringe 
upon the Habeas Corpus Act, but authorizes the issue of a warrant 
which, like other warrants issued under the authonty^ of a Statute, 
18 a good answer to a writ of habeas corpus The warrant in this 
ease is a good answer, and the recitals in it cannot be mquired into 
on habeas corpus. If the warrant can be mquired. into at aD, th4 
inquiry is ended when tRe Minister refuses to answer 



412 


WAR v&wm&. 


|i»e. la (mlk 


The Cliief Justice (Sir Samusl GiUFFiTit) said : — “ The firs* 
question to be determined is as to the validity of the regulation. 
That depends on the proper construction of the Statute under which 
it purports to have been made. In my judgment this regulation 
falls within both branches of the enacting section. It lay.s down 
certain conditions under which persons may be detained m military 
custody, and imposes on the Minister of Defence the duty, first, of 
considering whether those conditions exist with resiiect to a particular 
person, and. secomlly, if he has reason to believe that they do exist, 
of issuing a warrant ortlering his detention I think, therefore, 
that the regulation is w ithin the jmwer conferred by the Act, and is 
valid.” 

The Chief .lustice continued — ‘ The next question to be 
considered is as to the validity of the return This question arises 
upon the construction of the regulation itself 

" The return sets out that the respondent was detained m military 
custody under the authority of a warrant under the hand of the 
Minister of Defence which recited that he had reason to believe 
and did believe that the resiwrident, being a person naturalized m 
the Commonwealth, was disaffected or disloyal The learned (Tiief 
Justice, Sir .Torn Madden, thought, as I understand his judgment, 
that this return did not show a good cause of detention, inasmuch 
as the warrant <hd not set out on its face the facts ou which the 
Minister founded his belief, and further that the foundation of his 
belief was examinable b}' the Court on the return of the writ In 
my opimon the regulation, upon its proper construction, means 
that the Minister, while required to satisfy himself of the facts, is 
permitted to do so by any means of which he chooses to avail himself. 

“As to the fact of the Minister's belief, I am of opinion that the 
same principles are applicable as in the case of a claim of privilege 
against disclosure of documents or facts on the ground that such 
disclosure would be injunous to the public interests, in which case^ 
the statement of the public officer making the claim is conclusive, 
if tiie case is within the rule. So in this case the Minister cannot, 
m,,^y judgment, be called upon to answer any question on the 
pomt, nor can any evidence be given to controvert his statement 
(m the face of the warrant. It follows that for all practical purposes 
statement is not examinable on the return of the writ (even if 
case is within the Act, 56 Geo. III. c. IfiO, which I doubt), but 
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must be treated as conclusive If it could be established tdtunde 
in other proceedings that the statement wafe not true, that is, that 
the Minister had not, m fact, formed any such belief, the person 
aggrieved might perhaps have other means of redress against him. 

“We are told tliat on the return of the writ the Minister at the 
re()[uest of the Court attended and was sworn as a witness, but 
refused to answer any questions as to his reasons for formmg his 
belief Apart from grounds of public txiliey, which would undoubt- 
edly justify his refusal, the jiroposed inqiiirv was, as already pointed 
out, irrelevant to anv matter which it was within the competence of 
the Court to determine For the.se reasons I am of opinion that the 
return W'as good, and that tin* respondent should have been remanded 
to custody ” 

The Court unaniinouslv ilecidcd that the appeal should be 
allow'ed, and aceorcbngly the .susjx?cted ]ierson was re-arrested and 
interned Lloyd v Wallac/i, (1910) 20 C L R . 299 

Fixed Selling Prices of Goods Ounng the War. 

The War PrecautioiLs Act (No 10 of 1914) as amended bv the 
Act (No 3 of 1910) authorized the making of certain regulations 
and orders by the Governor-General ‘ prescribing and regulating " 
(mier alia) the conditions ' (including times, places and prices) 
of the disj^Kjsal or use of any proiK-rtv giaxls, articles or things of 
any kind By an order of 10th April, 1916, the Governor-General 
determined the maximum prices which might be charged for flour 
and bread in the proclaimed aiea.s The apjiellant Farey, a baker, 
was convicted for selling bread in a proclaimed area, at a greater 
price than that so determined He appealed to the High Court, 
impcaching the ^alKllt^ of this legislation The High Court held, 
per Griffith, C .1 and Barton, Isaacs, Higoins and Powers, JJ 
(Gavan Duffy and Rk h, JJ dissenting) that the legislative powers 
of the ('oiiimon wealth Parliament conferred by section 51 (vi.) 
and (xxxix ) of the Constitution include a power during a state of 
war to fix within limits of locality the highest price which during 
the conjtinuance of the war, may be charged for bread, and the con- 
viction w'as confirmed i arey t Burvett , (1916) 21 C L R , at p, 433. 

In the course of his judgment, Griffith, C.J. quoted the well- 
known passage from the judgment of Marshall, C.J. in the cole- 
hinted ease of McCitllochv. Maryland, 4 Wheat., 316, at p. 421 : — 
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“ We admit, as all must admit, that the powers of the Government 
are limited, and that its limits are not to be transcended. But we 
think the sound construction of the Constitution naust allow to the 
National Legislature that discretion, with respect to the means by 
which the power it confers are to be carried into execution, which 
will enable that body to perform the high duties assigned to it, 
in the manner most beneficial to the people Let the end be 
legitimate, let it be within the .scope of the Constitution and all 
means which are appropriate which are plainly adapted to that end 
which are not prohibited, but consist with the letter and spirit of 
the Constitution arc constitutional 

Applying these ]trmcipals of consl ruction the Chief .Instice 
(Sir Samitel Griffith) proceeded — “ It is hardly necessary to say 
that the best security of Australia lies in success of the British Arms 
Certainly anj measure which may have the effect of tending to 
secure an adequate food supply to Great Britain during the war, 
and so increasing, or preventmg the diminution of the resources of 
that part of the Empire, would be a measure tending also to the 
more efficient defence of the Commonwealth as a part of it ” 

“ The control of finance or trade may be the most potent 
weapion of war One test, however, must always be applied, 
namely ; — Can the measure m question conduce to the efficiency 
of the force of the Empire, or is the connection of cause and effect 
between the measure and the desired efficiency so remote that the 
one cannot reasonably be regarded as effecting the other 
History, as well as common sense, tells us how infinitely vanous 
the means may be of securmg efficiency in war Sumptuary laws 
have always been common war measures. No one would dispute 
that the regulation of the supply and price of food in a beleaguered 
city would be a proper, and might be a necessary, war measure 
The legislative Act now in question is in substance a sumptuary 
law. . . What could not rationally be regarded as a measure 

of defence in time of peace may be obviously a measure of defence 
ia time of war ... A law passed by the Commonwealth, 
Parliament in tune of profound peace prohibiting the aocumulatmg 
of food stuffs could not be regarded as substantially an exercise of 
,,the defence power. In time of war the same act might well be 
niade a capital offence.” 

“ The Coprt may, I think,” said the Chief Justioe» “ take 
tAUdidal notice of the fact that the past season’s harvest was most 
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abundant, and that vast quantities of wheat, far exoeoding the 
possible oonsumption of the C!ommonwealth, are awaiting export, 
while owing to the operations of war the supply of freight is deficient. 
It is obvious that for economical as well as other reasons the export 
of the surplus to the United Kingdom or the Allied Nations may be 
bigbly desirable for the more efficient jirosecution of the war It 
seems to follow that any law which may tend, with or without the 
aid of other measures to encourage such export may be conducive 
to the more efficient conduct of the war ' Per Griffith, C.J., 21 
C L.R., at pp. 441-442. 

Legislative and Judicial Functions in Defence Matters. 

It was contended in the Fixing of Prices Case (Farcy v. Burvett), 
(1916) 21 C L R , 443, that the necessity and desirability of any 
law yiassed in the exercise of the war powers of the Commonwealth 
were questions of fact by determination of the High Court in appeal. 
On this point the Cffiief Justice (Griffith, C J ) referred to the 
following passage m the judgment of Marshall, C J. in M’Cvlloch 
V Maryland, 4 Wheat , 310, at p 423, also quoted by Bartoh, J. 
in the Jumbunna Case, 0 C L R , 309, at p 345 — “ Where the law 
is not prohibited, and is really calculated to effect any of the objects 
entrusted to the Government, to undertake here, to mquire mto 
the degree of its necessity, would be to pass the line which circum- 
scribes the judicial department and to tread in legislative grounds.” 

The Court,” said the Chief Justice, ” would not assume the function 
of determining whether the facts were, at the time when the Act 
was passed, such as to warrant the Parliament in exercising the 
defence power by passing it Whether it was or was not authorized 
to do so must, so far as the authority depends upon facts, depend 
upon the facts as they appeared to it, of which we have not and 
cannot have any knowledge. In my opmion, there is no principle, 
and there is certamly no precedent which would justify a Court m 
entermg upon such an inquiry if upon any state of facts the exercise 
of the legislative power in the particular way adopted could be 
• warranted If it appeared on the face of the Act that it could not 
be substantially an exercise of the defence power, different questions 
would arise. I am not prepared to say that it may not have some 
and some important, influence upon the successful conduct of the 
war. If the attack is transferred, as it must be, to the regulation, 
that is, if it is treated as a denial of the desirability of making it 
»t the time when it was made the question though not formally 
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tbe same is the same in substance. The Act exjaessly designates 
tile Governor-General as the person to determine that question of 
fact. How can this Ckmrt say that it will assume the function of 
revising his opinion ? In this aspect of the case Lloyd v. Wallach, 
(1916) 20 C L R , 299, decided by this Court last year, is exactly in 
point, and is conclusive. For these reasons I am of the opinion 
that, since the existence of a state of war might under some circiim- 
.stances create an exigency justifying the exercise of the jiower to 
legislate with respect to defence in the way in which it has been 
exercised by the Parliament and by the Governor-General, it is 
not competent for any Court to entertain the question whether the 
circiimstance.s were in fact of such a character In my judgment, 
therefore, the Act and the regulation are valid Per Griffith 
C.J., 21 C L R , at pp 443-444 

“ Theend," said Barton, J , *’ lieiug once found to be legitimate, 
that is, authorized by the (Constitution, then, whether it i.-< ‘ wise 
and expedient ' to resort to the means proposed is, to adajit the ivords 
oi Gray, J , ‘ A political question to be determined by [Parlia- 
ment when the question of exigency arises and not a judicial question, 
to be afterwards jiassed upon by the Courts ’ Quoting again from 
the judgment of Marshall, C J mM'Cullockv Maryland, 4 W’he&t., 
316, at p. 423 --‘To undertake here to inquire into the degiw of 
its necessity, would he to pass the line ivhieh circiiniseribes the 
judicial department, and to tread on legislative ground 

“ What IS necessary in the control and di.sj)osal of this country's 
resources m food as well as in arms, ships and men, is a matter that 
can only be known b.v those who, as Government and Parliament, 
have the best knowledge of the facts relating to the strategy of the 
W 9 r and the conditions under wliich the people can be victonou.s 
Sucb facts are not lightly disclosed beymnd the eyes and ears of 
those who alone can determine the degree of necessity or fitness 
For us to determine it would be to repeat a phrase already quoted 
‘ to tread on legislative ground ’ ” Per Barton, J , 21 C.L.R . at 
pp 445-448 

“ The Constitution as I view it,” said Isaacs, J. “ is not so 
Impotent a document as to fail at the very moment when the' whote 
existence of the nation it is designed to serve is imperilled Let 
Pi first consider its bare words. By section 51, sub-section vi., the 
Imperial Parliament has oommittqd to ti(p hands of the General 
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Government of Australia, the power of legislating with respect to 
the naval and military defence of the Commonwealth, and it has 
added these words of great significance, ‘ and of the several States.’ 
Not only has this legislative power been placed in the hands of the 
Commonwealth Parliament but its effective exertion has been made 
exclusive, because by section 114, the States themselves are forbidden, 
unless they have the consent of the Commonwealth Parliament, 
to raise or maintain any naval or military force , by section 119 the 
Commonwealth is commanded to protect every State against 
invasion. Besides the legislative power, there is the executive 
authority of the Commonwealth These provisions carry with them 
the royal war prerogative, and all that the common law' of England 
includes in that prerogative so far as it is applicable to Australia. 
The creation of a state of w'ar and the establishment of peace neces- 
sarily reside in the Sovereign himself as the Head of the Empire, 
but ajiart from that the prerogative powers of the Crown are exer- 
cisable locally The full extent ot the prerogative it is not necessary 
now to define but it is certainly great in relation to the national 
emergency which calls for its exercise as may be seen by reference 
to Chilly on the Prerogative of the Crown (pp 49 and 50) The only 
importance of it now is the fact that it is included in the Common- 
wealth powers and indicates the completeness of authority vested. 
Superatlded to all this section 51, subsection (xxxix ), which 
enables the Parliament to legislate as to all matters incidental to the 
execution of the legislative powers of the Parliament itself, and 
of the executive power of the Crown So that by the very words 
of the Constitution there us vested, m the most ample and absolute 
terms, in the Commonwealth the full jiovver and duty of taking 
everj' measure of defence which the circumstances may require as 
they present themselves to the proyier organs of Government, to 
protect this Continent from foreign aggression, for maintaining its 
freedom — alw'ays under the British Crown and, in short, for 
preserving its very existence as a unit ot the Imperial Family of 
Nations . 1 do not hold that the Legislature is at liberty 

wantonly and with manifest caprice to enter upon the domain 
ordinarilv' reserv'ed to the States In a certain sense and to a certain 
extent the position is examinable by the Court. If there were no 
war and no sign of war the position would be entirely different. 
But when we see before us a mighty and unexampled struggle i» 
which we as a people, as^an indivisible people, are not spectators 
bwt actors when we, as a judicial tribunal can see beyond the eon- 
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troversy that co-ordinated effort in every department of our life 
may be needed- to ensure success and maintain our freedom, the 
Court has then reached the limit of its jurisdiction. If the measure 
■questioned may conceivably in such circumstances, even incidentally, 
aid the effectuation of the power of defence, the Court must hold 
its hand and leave the rest to the judgment and wisdom and dis- 
cretion of the Parliament and the executive it controls, for they 
alone have the information the knowledge and the experience and 
also by the Constitution, the authority to judge of the situation and 
lead the nation to the desired end Certain facts are before the 
Court by admission , others are notorious I do not enter into the 
circumstances further than to perform my duty as I have stated it 
As to the desirability or wisdom of the regulation complained of 
it is not my province to speak, but as a matter of law I have no 
hesitation in holding that such a regulation i.s one which, as a defence 
regulation, is within the competency of the Legislature in the 
condition of affairs that now exist ” Per J.saacs, J . 21 C L R , at 
pp 432-435 

Mr Justice Higgins said — “ Now I have taken a view which 
I have sometimes expressed in this Court (see Baxter v Commis- 
sioners of Taxation, New South Wales, 4 C L R , 1087, at pp, 1165 
et seq , that m the famous decision of M'Ctdloch v. Maryland, 4 
Wheat., 316, MAKSHAnL, C J. pushed the doctrine of imphed powers 
and implied prohibitions bej^ond legitimate bounds But the 
present is not a case of implication , it ls a question as to the inter- 
pretation of an express power What is the ambit of the power * 
Not merely to make laws for the control oi the forces, but to make 
laws (not for, but) ‘ with respect to ’ naval and military defence 
and to matters incidental to that power and the powers of the Govern- 
ment * All the subjects for legislation in section 61 are on the 
same logical level , there is no hierarchy in the powers, with the 
power as to defence on the top. But, from the nature of defence 
the necessity for supreme national effort to preserve national 
existence the power to legislate as to defence although it shows 
itself on the same level as the other powers, has a deeper tap-root, 
far greater height of growth, wider branches and overshadows all 
the other powers. Defence — ^naval and military defence — is 
primarily a matter of force, actual or potential ; the whole force 
0 f the nation may be required ; and for the purpose of bringing 
the whole force of the nation to bear, the policy of the States may 
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have to be temporarily superseded , the law made under the Federal 
Constitution prevailmg (section 109). The temporary suspension 
of the policy of a State may possibly help to prevent the total and 
permanent paralysis of the State’s policy and functions and of the 
State itself, under foreign inva.sion and domination . . . The 

appellant’s counsel urge that it is for this Court to decide whether 
the military necessities now existing arc sufficient to justify the Act 
— or, as finally stated, whether this Act is capable of being a defen- 
sive Act in the cireumstances of the country In my opinion this 
IS not our function As Marshall, C J said in M' Ctdloch v. Mary- 
land, 4 Wheat , 31fi ‘ '^Phe degree of nece.ssity for any Congressiotnal 
enactment or the relative degiee of its appropnateness, if it have 
any appropriatene.ss, is for coiihidcration in Congress not here.’ 
As was said in A'nox v Lee, 12 Wall., 457, at p. 531 — ‘The 
judiciary should jiresume until the contrary is clearly shown, that 
there has been no transgre.ssion of power by Congress ' As Holmes, 
.1 said in Mifisouri <L-c Radioay Co v May, 194 U.S , 267, at p 
270, ' it must be roinenibered that Legislatures are ultimate guardians 
of the liberties and welfare of the people in quite as great a degree 
as the Courts ' As was said by the Court in the Legal Tender Case 
(JmUatd V Creenam), 110 US, 421, at p 4.50) — ‘The question 
whether at anv jiarticular time m war or m peace the exigency is 
such, by reason of unusual and pressing demands on the resources 
of the Government or of the inadequacy of the supply of gold and 
silver coin to furnish the currency needed for the uses of the Govern- 
ment and of the jieople, that it is, as matter of fact, wise and expedi- 
ent to resort to this means, is a political question to be determined 
by Congress when the question of exigency arises, and not a judicial 
question to be afterwards to be passed upon by the Courts.’ ‘ We 
have not in this Court the evidence we have not even the means of 
oompellmg the Ministers to state the information on which they or 
Parliament acted. If we attempted the function of determining 
whether the circumstances of the country and the military neoes- 
sities are such as to justify this Act we should be trespassmg on 
legislative ground ” Per Hiooins, J , 21 C L R , at pp. 457-460. 

The judgment of the Court was concurred in by PowuBS, J. 
and dissented from by Gavan Duffy and Rich, JJ., who held that 
the power to fix the price of bread in Melbourne and its subuihs 
at that time was not m any sense conducive to the defence ®f 
•Commonwealth, nor it any rdatiwis whatever to the psngtecis 
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of the war. “ If we are wrong, and such a power be neoessaiy 
now, or if it becomes necessary in the future, it can be exercised by 
the States or delegated by the States to the Commonwealth It is a 
gross and pernicious error to propose that in the conduct of the 
present war the interests of the States and the Commonwealth are 
diverse ; they are identical, and the people of Australia will no doubt 
be as willing to protect and forward those interests through their 
State Legislatures as through the Commonwealth Parliament In 
our opinion the order should be made absolute quashing the con- 
viction ” ; (1916) 21 C-L.E. , at pp 467-468. 

Anstralian Military Forces— Peace Footing. 

In the quarter ending 30tli June, 1914. on the ev-^e of the 
great war, the Commonwealth of Australia was possessed of a 
legally constituted, highly organized and well-officered defence force. 
It consisted of permanent men and militia, including light horse, 
field artillery, garrison artillery, engineers and infantry In actual 
strength it was composed of 45,600 men, whilst its establishment 
was equal to 57,700 men, in addition to which there were reserves 
consisting of 48,000 m rille clubs ami 86,000 in senior cadet-. 

This force formed the foundation and micleiis of a fine citizen 
army, capable of growth and expansion and having all the attractive 
and cohesive strength of an army in being, bound together b\ laM 
having its maintenance, discipline and remforcement secured by law 

It must be remembered also that during the first 14 wars of 
Commonwealth Kistorj' the military and jiatnotic spirit m Australia 
had been develojx'd and received a great impulse, first fiom the 
voluntary defence s_\'stem and the preparation and training carried 
out under the Baktos-Forkest legislation of 1903 as well as from 
the corapulsoiy training system introduc ed by the Deakir-Cook 
laWa of 1909 

The combined operation of these two systems must have 
turned out thousands of young Austrahans imbued with the 
military spirit and prepared for active military service. Many had r 
pwsed through the ranks and afterwards became part of a natural 
and valuable reserve force to which an appeal could be made in 
the hour of need and danger. The following table prepared by the 
Defence Department and placed at the writer’s disposal for this 
work by ISeoator Russell, the Acting Minister of Defence, shows 
thp establishment and strength of the Australian Military Forces 
a| the dedaration of war on 3rd August 1^14. 
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Sitablishmeat and Strength—Australian Forces. 


A return of the efetablishment and strength of the Australian 
Military Forces and Senior Cadets during the quarter ended 30th 
June, 1914, is as follows — 


Description of Corps. 


Pbrmasi-nt 

Adnunistrative and Instructional btatf 
Royal Military College (Staff) 

Royal Military College (Staff Cadets) 

Royal Australian Field Artillery 
Royal Australian Garrison Artillery 
Royal Australian Engineers 
Australian Survey Corps 
Australian Army Service Corps 
Australian Army Medical Corps 
Australian Army Veterinary Corps 
Ordnance Department 
Pay Department 
Armament Artificers 
Rifle Clubs and Rifle Range Staffs 

Total 

Militia 

Area Officers 
Light Horse 
Field Artillery 
Garrison Artillery 
Engineers (Field Compaines) 

Engineers (Signal Troops) 

Engineers (Signal Companies) 

Engineers (Forti'ess Compames) 

Infantry 

Australian Intelligence Corps 
Australian ■Vrmy Service Corps 
Australian Arinv Medical Corps 
Australian Army Veterinary Corps 
Australian Flying Corps 

Total 

VoiUNTCrBS 

\u8tralian Army Nursing Service 
Australian Automobile Corps 

Total 

» TOTAi Permanent, Militia, Voluntkebs 

Engineers and Railway Staff Corps 

Unattached List 

CHiaploins 

Reserve of Officers 

Rifle Clubs 

Senior Cadets 


Grand Total 


EBtabliBhment 

Total 

Strength. 

Total 

1,033 

882 

51 

43 

147 

147 

.347 

282 

862 1 

797 

278 

213 

30 

13 

199 

164 

43 

38 

11 

5 

268 

269 

67 

60 

40 

31 

76 

55 

3,462 

2,989 

' 217 

215 

9,191 

1 6,964 

2,704 

1 2,273 

1.126 

826 

780 

662 

180 

162 

hlO 

1 481 

1 659 

518 

35,773 

1 27,814 

74 

1 64 

990 

831 

1,795 

1,720 

45 

1 " 

64,143 

j 42,547 


108 , 101 



31 

108 

1 

132 

57,703 

45,668 

68 

i 46 

1 

266 


187 

1 

1,001 

48,231 

1 2,882 

86,698 

1 

1 

) 

182,097 
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’ The dHference between the ooiaains headed Eatahliehmente ’’ 
»ad “ Strength ” indicates the number required to complete the 
fqU establishment. It will be seen from the foregoing table that 
the Australian Military Forces contain units and representatives of 
the various branches of military work and usefulness. 

AUBTBALIA IN THE OSEAT WAR 

It 18 m the arena of defence and m the operations m which the 
Naval and Military Forces of Australia participated in the great war. 
for the defence of the Empire, civilization and human liberty at 
large, that the sovereign power of the Commonwealth has been made 
manifest. Whatever complaints may have been made as to the 
limitations of some Commonwealth jiowers it cannot be suggested 
that there is any deficiency in the defence ]>ow er. As illustrated iii the 
war now closed, it stands forth in glittering armour, in full panoply, 
unlimited and without restriction There can be no doubt as to 
the constitutional power of the Commonivoalth to organize fleets 
and armies, either by vohmtarj' enli.stment or by conipiilsorv pro- 
cess to fight for the defence of the ('ommoiiwealth m aiiv part of 
the world 

Bare legislative enactment.^ and executive regulations which 
have been herein given in detail can give no adeijuate idea of the 
transcendent power of defence : it can be seen oul\ in law s material- 
ized in the form of fleet.s and armies, .sailing forth from the .southern 
Continent in teeming Argosies, dottmg the surface of the seas, 
covering the waste tracts of ocean and yiourmg into the harbours 
of Egypt, Mesopotamia, Gallijioii, Salonica, England, Prance, and 
Belgium It is in these demonstrations of yaiwer and patriotism, 
man power, machine power, money power, food yiower, that the 
might (rf the new-born Commonwealth was made manifest fo an 
astonished world and the record was told that will be emblazoned 
in history for all time We sec the awakening of a new-born Nation 
We see once more the vision pictured by John Milton, the Puritan 
bard in describing England of the seventeenth century 

■■ Melhinks I see tn my mind a noble and pmssafU nation rousing 
herself like a strong man after sleep, and shaking her invincible locks ; 
meihinks I see her as an eagle mevnng her mighty yonth and kindling 
her nndeaesled eyes at the full midday beam." 

.fi The England that Milton saw was that little island in the 
jlsrth Sea, secure within her ocean frontiers^ which had just received 
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hef revolutionary baptism of fire and became, for awbile, known as 
the “ Free Commonwealth,” from which Australia has taken its 
name. Profound, as was his prescience, peenng into the future, 
he could not foretell that subsequent expansion of England beyond 
her sea-girt limits and the establishment of new Britannias and 
new British realms beyond the seas He knew nothing of the 
United States of America , the Indian Empire, Dominion of Canada, 
the Commonwealth of Australia, the Dominion of New Zealand and 
the Union of South Africa, The reality of nobility and puissance 
was more magnificent than the dream That “ noble and puissant 
Nation ’’ became a family of nations under the British Crown, the 
most of whose members sjirang from the same loins, the same cradle, 
from the same ancient home, the British Isles From that cradle 
and home, they went forth in swarms, like bees from the mother 
hiv'e, to fouad new settlements in distant lands, scattered all over 
the habitable surface of the globe The old race, the old stock, did 
not suffer by the change of scene and environment It gained new 
energy and fresh vitalit\ in the new regions where the pioneers of 
British colonization built their new homes beneath western and 
southern skies 

Indeed, it became an aphorism of history that British colonies 
were more intensely Pinglish than the Engli.sh. lia\'ing the tenderest 
attachment to the country whence they sprang mid the So\ereign 
presiding over tlie Empire, the supreme rejircsentative of Imperial 
unity 

The time came when the loyalty of the.se oversea Colonies, 
Provinces, and Dominions was to be called upon to suffei the 
severe te.st of duty and sacrifice and when that time came, the people 
of those countries, without anv special a]ipeal for help, responded 
to the call of the blood, the call of affection and gratitude for all 
that they owed to the mighty Mother 

The stor^' of Australia s ciitrv into the Great Wax is recorded 
in the official history compiled by the Commonwealth Defence 
. Department, which has been placed at the disposal of the writer, 
and from which the following comlensed notes are taken — 

The First Division, A.I.F. 

On the 3rd of August 1914 the Governor-General on the advice 
of the Cook-Millen Administration sent the following cable to the 
Imperial Gloverniuent 



" In the event war . . . parepared to dee^toh 
Expeditionary Force of 20,000 men of any suggested 
composition to any destination desired by Home (Jovem- 
ment Force to be at complete disposal Home Govern- 
ment Cost of despatch and maintenance would be 

« 

borne by this Government ” 

On the 6th August the Governor-General received the following 
reply 

“ His Majesty’s Government gratefully accept offer of jour 
Ministers to send force of 20,000 men to this country, 
and would be glad if it could be despatched as soon as 
possible ” 

The Commonwealth Government cabled — 

“ We fully expected 20,000 men to go, and have begun 
organizing division on that basis on Home regular army 
establishments with three brigades of four-gun batteries, 
but without howitzer brigade and heavy battery. We 
are also organizing Light Horse Brigade on Australian 
establishments, namely, 2,226 personnel and 2,315 
horses We anticipate men embarking in four to six 
weeks " 

To this the Impenal Government replied on the 9th August — 

'' His Majesty’s Government will be glad to avail themselves 
of the offer of your Government of one Division and of 
one Light Horse Brigade ” 

Invitations for volunteers to enlist in the Australian Impenal 
Force were issued on 11th August, and the Imperial Government 
was advised on the same day as follows : — 

“ Arrangements being made for despatch of Expeditionary 
Force to England in accordance with your telegram of 
9th August ” 

Such were the preliminary stejw taken to form and despatch < 
the First Expeditionary Forces to the seat of war It was decided 
that the Division should be placed under the command of Sir W. T 
Bb 11 >OE 8 , K C B., C M G , the then Inspector-General of the Aus- 
tralian Militai^ Forces, and that it should consist of units laid down 
in British War Establishments, 1914 (but with three Field Artillerv 
Brigades only), while the establishments of the units were those 
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detailed in Australian War Establishments, 1912. The units and 
establishments of the Light Horse Brigade were in accordance with 
Australian War Establishments, 1912 

It was fulli anticipated that the 1st Division and 1st Light 
Horse Brigade, conipnsing the 1st Convoy of the Australian Imperial 
Force, would be readj to sail in September, but, owing to uncer- 
tainty as to the exact location of German ivarships, it was considered 
advisable that they should not sail until a strong escort was avail- 
able. There has been conjecture bv the public as to whether there 
was some other reason for the dela_\ , but it can be definitely stated 
that it was the proximity of German warships to Australia and New 
Zealand which was responsible 

Twenty -eight transports were employed to carry the Australian 
force, and it took a further ten to accommodate the New Zealanders 
These loaded up at different ports, and only at Albany were they 
seen together King George s Sound was the rendezvous appointed 
and between 24th and 28th October thev assembled The fleet 
of transports compnsed some of the largest and finest commercial 
steamers trading with Australia, and they came from all the States 
of the C’ommonwealth, as well as from New Zealand 

The fleet of transports left Australia on Sunday, Ist November, 
1914, at o 4.5 a m At that hour H M S Minotaur left the harbour, 
follow'ed bv H M A S Melbourne The Minotaur took the lead. 
The Orvieto then left her anchorage m the Sound and was followed 
by the transports m order, each line being taken in turn The last 
boats to leave were the New Zealand transports, which went out 
in three lines The Australian division proceeded out to sea, and 
then abruptly turned and went west, and it was 10 o clock before 
the last ship disappeared from view 

The Na\al escort consisted of — 

H M S Minolaiti Flagship of the China Station Cruiser, 
HUMS Ibuki .lajiaiiese cruiser 

HM AS Sylnei/ and HMAS Mdbomne. cruisers, of the 
Ro\af Australian Navy 

HMS Psyche and HMS Pytamus, light cruisers, of the 
New Zealand Squ.wlron 

The Force, together with the New Zealand Expeditionary 
Force, landed m Egypt earli m December, for the defence of that 
count^, and to uiiderco war training m the vicinity of Cairo. 



A eal>le was received as follows 

“ It has been found advisable to disembark Australian. 
Contingent in Egypt to assist in its defence and to com- 
plete their training When this is completed they will 
go direct to the front to fight with other British troops 
in Europe ” 

This was three weeks after the convoy sailed, and on the 2nd 
December, 1914, advice was received that the Aiistrahan and New 
Zealand contingents were landing in Egypt Australia therefore 
landed 20,000 troops, fullj' equipped in every respect, in less than 
four months after the outbreak of war in a war zone, over 7 000 miles 
from the place of embarkation 

On the 26th November, 1914, advice was received that Major- 
Ghsneral Sir William Birdwood (Indian Army) had been ap]K>inted 
to command the Australian and New Zealand Forces 

Subsequently these Forces were formed into the ' Australian 
and New Zealand Army Corps, ’ consisting of the " 1st Australian 
Division," under the command of Major-General Bridges, and the 
“ Australian and New Zealand Division, " commanded bv Major- 
General Sir A .1 Godley The latter Division was comjiosed of the 
4th Australian Infantry Brigade and the New Zealand Infaritiy' 
Brigade, while the Australian and New Zealand Mounted Brigades 
were attached 

On the 10th August, 1914 (Cook-Millen Administration), an 
Expeditionary Force of l-.'iOO men was organized by the Common- 
wealth Government and despatched on merchant cruisers carrying 
4.7 mch guns to seize German wireless station at New Guinea, Yap, 
Marshal Island and Nauru in Pleasant Island Instructions were 
given to hoist the Britisli Flag, and make arrangements for temporary 
administration, but no territory was to be formally annexed, this 
being a matter for settlement at the end of war The capital of 
German New Gumea was captured on 12th September, 1914, but 
not without loss of life and other places were as a consequence* 
oeoupied, thus making the expedition completely successful 

Later on the Commonwealth Government provided a line of 
oommanication units complete with transport and equipments 
spMHinting to 2,000 men and about 150 motor lorries and 150 horse 
waggons. 
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On the 3rd September, the Commonwealth Governnumt (COQK- 
Muxen) arranged for the despatch early in November of another 
Infantry Brigade and a Light Horse Brigade, total 6,383, with 
2,386 horses and 181 vehicles These were m addition to the first 
Expeditionary Force of 20,000 with reinforcements from time to 
time 


The foregoing new umts and reinforcements with four small 
veterinary units, numbering 258 (these are all shown on A I.F. 
table No, 2), made up about 10,000 men, and, with the exception 
of the Reserve Park and the Army Pay Details, which left with the 
1st Convoy, the\ formed the 2nd f'onvoy, and left Australia at the 
latter end of December, 1914 

After the departure of the 2iul Convoy, as the seas were clear 
of the enemy, the system of des))atching troops in convoys was 
discontinued 

Later on additional infantry brigades, light horse brigsuies, 
signal troop, brigade tram and held ambulance were despatched. 

The Au-stralian Force then consisted of one division, three 
infantri brigades and four light horse brigades 

In May 1915 (FisHER-HruHES-PEARC'E Administration), a 
umt of aviators and necessary mechanic.s for service m the Tigris 
Valley, Mesopotamia, was embarked 

A bridging tram to be iiiaiiiied by naval ratings drawn from 
the ranks of the Ro\'al Australian Naval Reserve, was supplied 

A seige Artillery heav\ brigade foi service in Europe was 
offered and accepted 

Reinforcements to replace wastage in cavalry and infantry 
were sent in regular series 

The Austrahan Division. 

In July, 1915, the Commonwealth (Fisher-Htjghes-Peaeci) 
Government suggested the constitution of a second Austrahan 
• division out of three Australian infantry brigades then in Egypt 
under the command of Brigadier-General Legge and offered to 
organize the necessary divisional troops Thus the 2nd Australian 
division was constituted Then followed the formation of other 
umts, viz , the postal unit, the printing section, re-mount units, 
mining corps, including tuimelling companies and flying aviation 
squadrmis. 
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M «Ch and 5th DiviBhuuu 

On the 28th January, 1&16, the following cablegram was 
received from the Imperial Government : — 

As a result of communications with the General Officer 
Commanding in Egypt, and on further consideration of 
offer of the Commonwealth Government, conveyed in 
your telegram 26th November, to provide three addi- 
tional Australian Divisions, less artillery and certain 
head-quarters units. War Office suggest that as there is 
at present In Egypt large accumulation of Australian 
and New Zealand personnel surplus to the establishment 
existing divisions, the formation of two of the three 
additional Australian Divisions should lie begun in 
Egypt at once.” 

On 2nd February, 1916, the following intimation of acceptance 
of the proposal was despatched by the Hughes-Peakce Adminis- 
tration ; — 

*■ Your cable 28th January detailed proposal to form two 
Dimions in Egypt and one in Australia accepted. 
Australia can supply personnel required, but Artillery 
will be untrained ” 

General Birdwood was also informed to this effect on the same 

date 

The formation of the 4th and 5th Australian Divisions from the 
accumulated personnel in Egypt was earned out in that country. 
It may be observed, in explanation of the accumulation of reinforce- 
ments in Egypt at this time, that the evacuation of Gallipoli at the 
end of the year had considerably reduced the demands upon the 
reinforcements available in Egypt, and, m addition, the large special 
reinforcements despatched from Australia in October and November, 
1915, were just then arriving. 

Advice was also received early in March, 1916, that the 1st. ^ 
2ad and 3rd Australian Light Horse Brigades and the New Zealand 
Mounted Rifle Brigade had been formed into the " Anzac ” Mounted 
Division, with Major-General H. G. Chauvkl, C.B., C.M.G., in 
command. 

In October, 1616, approval was ^ven for the organization of 
tyfo Camel Battalions, each consisting of :Jour Australian and one 
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New Zealand Company, the designation of these units being “ Ist 
and 2nd “ Anzac ” Section, Imperial Camel Corps. 

Owing to the increase in (darnel Force requirements in Egypt, 
approval was given for 11th and 12th Ught Horse Regiments to be 
mounted on camels without changing their organization 

On 17th August, 1910, the following cablegram was received 
from the A.I F Head-Quarters, London - 

■■ Insufficiency of reinforcements especially pressmg owmg to 
recent casualties causing War Office anxiety As suffi- 
cient not immediately available from traming centres. 
War Oftice decided to borrow shortage from 3rd Division 
now training here Alternative proposal discussed by 
War Council was to disband 3rd Division, dividing 
members among other Divisions 

A cablegram was despatched by the Commonwealth Govern- 
ment (Huohes-Pkaiu'E) in which the desire was expressed that the 
3rd Division should not be broken up. and on 31st August the 
Imperial Government va.s informed that the special draft of 20,000 
men and increased reinforcements, amounting to 16,500 men per 
month, iiould be forwarded 

The official record goes on to say that the Army Council took 
a very serious view of the situation It was after the receipt of 
these cablegrams that the Conmioiiwealth (Hoghes) Government 
decided to take a referendum of the jieople to decide whether any 
shortage in the number of volunteers coming forward should be 
made good by the coaqmlsorv enlistment of single men The 
people, how'ever. having decided against the Government’s pro- 
posals, the following cablegram wa.s despatched on 11th November, 
1916 — 

Not possible now to provide the 20,000 nor 
large reinforcements promised Suggest 3rd Division 
be retained in England for present. 

A reply was received, dated London, 16th November .— 

3rd Division must proceed to France, November 
21st, as already arranged To cancel this decision wonid 
senoiialy mteVfere with plana in progress. 
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“ Army ConiK^ therefore orge that mo effort be spared to 
maintain adequate reinforoement for five Divieiona, 
even if it be not feasible to provide whole or part of 
20,000 special draft.” 

The second refer«idum held in December, 1917, was also 
decided in the negative These two decisions constitute grave blots 
on what would otherwise have been an undimmed record of Aus- 
tralian patriotism and national glory 

This summary of Australia s military contribution may be 
closed with the statement that the total embarkation of troo]i8 up to 
3i8t December, 1918, was 329,682 men 

The following statement, dated January, 1919, shows the 
expenditure incurred m connection with the Australian Imperial 
Forces m Australia and overseas from the year 1914-1.1 to the end 
of the year 1918 — 


Financial 

Exjienditure 

Expenditure 

Year. 

in Australia. 

Abroad 

1914-15 

£8,576,202 

Total 

. £1,786,938 

1916-16 

24,731,127 

7,558,397 

1916-17 

33,243,035 

.. 36,813,121 

1917-18 

34,426,397 

. . 36,605,990 

1918-19 (from ^/6/18 to 

30/11/18 — five months) 10,045,46.5 

17,517,116 


The figures embodied in this statement give an idea of the 
enormous mcrease in the responsibilities of the Minister for Defence 
and the burdens of the people since the commencement of the war 

§ 55. « NAVAL DEFENCE.” 

LEGISLATION. 

Naval Agreement 1887. 

Naval Agreement (Barton) Act 1903 

Before the year 1887 the several Colonies of Australasia had 
made some modest provision for naval defence in the shape of gun- 
boats, torpedo-boats and small cruisers In that year an agree- 
ment was arrived at by the Australian Colomes and New Zealand, 
urith the Admiralty for the supply and maintenance, of an auxiliary 
^uadron in the Australasian seas According to the terms of this 
ligreenmnt, which was ratified by tbe Colonial Legislatnres between 
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1^7 and 1891 , a naval force additional to the British war vessels of 
the Australaeaan station, was to act as auxiliary squadron. The 
total annual contribution of the Colonies towards this new naval 
force was to be £126,000 (at most) and the agreement was to last 
for ten years 

On the Federation of the Australian Colonies in 1901, a new 
naval agreement was considered necessary and in 1 902 an Impenal 
Conference was held in London at which Sir Ebmund Bartok 
represented the Commonwealth and an amended agreement was 
arrived at, and its acceptance was recommended to the Common- 
wealth Parliament by the Barton Ministry This important con- 
tract involving high policy began with a recital that the parties 
thereto recognized “ the importance of sea jmwer m the control 
which it gives over sea eommiinications, the necessity of a single 
navy under one authority, bv which alone concerted action can be 
assured, and the advantages which wall be derived from developing 
the sea power of Australia and New Zealand ” 

It w'as agreed that there wa.s to be a new naval force on the 
Australasian station consisting of sea-going warships, including one 
armoured crmser (first class) and of a Iloyal naval reserve of 725 
officers and men The base of this force was to be the ports of 
Australia and New Zealand and the sphere of operations was to be 
the oceans adjacent to x\u8<ralia. New Zealand, Chma, and the 
East Indies The Admiralty was to provide the necessary force and 
equipments together with drill ships, officers and men, but the drill 
ships and one other ship were to be manned by Australians and 
New Zealanders as far as procurable In consideration of this 
seiwdce Australia and New Zealand agreed to pay the Imperial 
Government five-twelfths and one-tw^elfth respoclively of the total 
annual cost of maiiitanung the naval force on the. Australian station, 
provided that the payment to lie made by each should not exceed 
£200,000 and £40,000 respectively m any one year. This agreement 
* having been ratified bv Parliament contmued m force until it wag 
superseded by a new plan of Australian naval defence 

Coast and Harboi r Defence Appropriation (Deakin) Act 1908. 

In June 1908 the Coramonw'ealth Parliament on the advice of 
Mr. Dbakin, then Prime Minister, passed an Act appropriating, oat 
'aif surplus revenue, thb sum of £250,000 for coastal and hhiffior 
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defence pnrpo^. Mr, Dbakik gave a promise that none of this 
money should be spent until Parliament was informed of the details 
of the proposed scheme Subsequently, when the Fishbb Govern- 
ment came into power they declined to be bound by Mr. Dbakin's 
promise to Parliament, and entered into contracts for the constamc- 
tion and supply of three destroyers of the Australian River typo, 
which were afterwards known as the Yarra, Paramatta and the 
IForresfo. 


Naval Agreement (Pearce) Act 1912 

In July 1909, a naval conference was held in London, con- 
vened bj' the Inqierial Defence Committee, at which Australia, 
Canada, New Zealand and South Africa were rej)resentt'd. One of 
the aiTangements arrived at by this conftTcnce was that the Com- 
monwealth should, in place of the siibsidj’ supply an Australian 
fleet unit to consist of — one armoured cruiser (New IndomUahle 
class), tliree unarmoiired cruisers (Bristol class) .six destroyers 
(Rtver class), three submarines ((’ class) also the necessarv 
auxiliaries, such as docks and depot ships The coat of construction 
at English prices would lie about £3,700,009 and tlie estimated 
annual coat about £750 (HXI Of this sum the Imperial Government 
offered to contribute £250,{K)0 but at a latoi date the Commonwealth 
Government decided to bear the whole cost It was agreed that 
the annual subsidy of £2(K),000 payable by the Commonwealth to the 
Admiralty would continue to be paid up to the time when the then 
existuig Imperial Squadron m Australian waters should lie relieved 
by the new' Australian fleet unit , it would then cease 

The Naval Agreement amved at in London at the Inijicnal 
Naval Conference in 1909 was at once acted on and was afterwards 
ratified by the Commonwealth Parliament in the Naval Agreement 
Aot 1912 m the following words • — " The Naval Agreement Act 1903 
is amended by adding, after section 3, the following section — The 
Governor-General may, from time to time, arrange with the Imperial 
Government for the reduction of the Naval Force to lie provided 
under the agreement on the Australian station, and for a reduction 
in. the amount of the subsidy payable under the agreement by the 
Commonwealth, and for any alteration of the agreement to give 
effect to any such arrangement. The provisions of this section 
ah«Il extend to authorize any arrangement already entered into for 
«d^ of the purposes mentioned in this sectiisn.’’ 
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Naval Loan (Deakin) Act 1909. 

This Act passed by Parliament on the advice of the DbaWIt- 
COOK Administration, authorized the borrowing of £3,600,000 for 
the purpose of establishing the nucleus of an Australian Fleet Unit, 
It was, however, never brought into force, being repealed on the 
motion of the Fisher Administration m 1910 

Naval Deience (Pearce) Act 1910-11-12 

The Naval Defence Act 1910, as amended by the Acts of 1911 
and 1912, consolidated the naval provisions of the Defence Acts 
1903-11 and made arrangements for the organization, discipline and 
development of a new naval force of the Commonwealth 

The Governor General may raise, mamtain, and orgamze such 
naval force.s as he deems necessary for the defence and protection 
of the Commonwealth and of the several States 

The Naval Forces arc divided into two branches called the 
Permanent Naval Forces and the Citizen Naval Forces The 
Permanent Naval Forces consist of officers who are appointed 
officers of those Forces and seamen who have enlisted or engaged 
as members of those Forces and viho are bound to continuous naval 
service for the term of their enlistment or engagement The Citizen 
Naval Forces are divided into* the Naval Reserve Forces and the 
Naval \ olunteor Reserve Forces The Naval Reserve Forces con- 
sists of officers and stamen who are not bound m time of peace to 
contmuous naval soiviie and who are paid for their services as pre- 
scribed 

Except as provided m the Defence Act, the Naval Forces shall 
be raised and kept b\ voluiitarv enlistment only Enlistment in 
the Naval Forces sliall be for such i>enod as is prescribed, but no 
prescribed pei lod shall be less than two 3 ears The Permanent 
Naval Forces are liable to toiitiniious naval service, and shall at all 
times be liable to be emiiloyed on any naval servuce, including 
active service, and the defence and protection of the Commonwealth 
and of the several States 

The Citizen Naval Forces are not liable 111 time of peace to 
continuous naval service, but are liable to such naval servnee as the 
regulations prescribe The Citizen Forces shall only be liable to be 
employed on active service when called out for active service by 
proclamation 

* AA 
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Membeis of’ tbe Naval' Poroea may be required to serve for 
traioing or for naval service either within or beyond the limits of 
the Commonwefdth. The Naval Forces shall be subject to such 
drill training and inspection as are prescribed by the regulations. 

The Governor-General may, for the purpose of naval service 
or training, place any part of the Naval Forces on board any ship 
of the King’s Navy or in any naval training establishment or school 
in connexion with the King's Navy The members of the Naval 
Forces while so placed shall be under the command of the officer 
commanding the ship, training establishment, or school , and be 
subject to the laws and regulations to which the members of the 
King's Naval Forces on the ship or attending the training establish- 
ment or school are subject 

The Naval Discipbne -Act and the King's -Rc'gyJa tions- and 
Admiralty Instructions for the time being m force m relation to the 
King’s Naval Forces shall, subject to this Act and to any modifica- 
tions and adaptations prescribed by the regnlation.s, ajiply to the 
Naval Forces 

Whenever the Commonwealth Naval Forces or any part thereof 
are acting uith any part of the King's Naval Forcem and any part 
of the Naval Forces or any part of fhe King's Dominions, or with 
any part of any of those Forces, then, subject to any order made by 
the Governor-General, the Forces so acting together shall, while so 
actmg, be deemed to be one force or unit of a force m command of 
the senior naval officer present and actmg m a position of command, 
and, subject to his orders, all officers in the force or unit shall have 
as regards command and discipline in relation to the Commonwealth 
Naval Forces, the same jxiwers and authority as if they were olficers 
of the Commonwealth Naval Forces. 

Where any arrangement has lieen made betwet-n the Govern- 
iBent of the Commonwealth and the Government of the United 
Kingdom or the Government of any part of the King’s Dommions' 
in relation to any joint action or mutual action in relation to training 
or service by the Naval Forces of the Commonwealth and the Naval 
Forces of the King and the Naval Forces of any part of the King’s 
Bominions or any of those Forces, the Govemor-Gijneral may, by 
published in the Gazette, give such directions or mstractiems 
M fan tfainks fit to carry out tfae arrangement. 
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When in March 1898 the Federal Convention had completed its 
first draft of a Constitution to establish the Commonwealth of Aus- 
tralia, the London Timet:, ever foremost m its prescience of Imperial 
events, welcomed the dawning outlines of a new power in the Pacific 
in these memorable words — “ It will immensely increase th» 
dignity and national life of the Australian Colonies, and practically 
create a new British power m the Pacific ’ 

This atatel} passage gave the forecast that Austraha, as an 
island continent, commanding a maritime position in the Southern 
Seas would not be content with mere exclusive self-contained in- 
sularity, but would aspire to hegemonv and qnasi-sovereignty over 
the islands of tlie Pacific To gratify such an asjiiration sea power 
was the essential condition 

Australia has not let lecognized its debt of gratitude to those 
naval officers, public men and press writers, who, in pre-Federal 
and early Commonwealth yeais, advocated a forward naval policy 
for Au.stralia, including the acquisition and maintenance of a naval 
force of sufficient strength to ])articipato in the defence of the Com- 
monw'ealth and, m as.sociation and co-operation with the Imperial 
fleet, in the defence of the Empire The advocates of such a bold 
policy, 111 tho.se days, required courage to sustain their position, as 
at first, the idea of an Australian Navy was m certam quarters, not 
only ridiculed as being eoiitiary to sound naval strategy, and branded 
as a “ navv lu a corner.” but it was also denounced as disloyal and 
suggestive of separation It was not at first understood that the 
real author of the suggestion was a distingmshed British Naval 
Officer, who, at one time, occupied the position of Admiral in charge 
of the Australian station 

In the year 1880. when the gieat Russian war scare occurrpd,' 
Admiral Tryon commissioned and armed two mail steamers to act 
as warships on the Australian trade routes This showed thW 
deficiency of the Australian squadron in these seas. Admiral Tryon' 
was the first to suggest the establishment of a sea going ColiHiiat 
fleet, consisting of six cruiser catchers, and eight torpedo boats, ^ 
be furnished, manned and* maintained by the Admiralty at 
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of tile Colonies and to be located in Australian waters. In 1887, 
Admiral Tbyon proposed a naval force to be managed by the Colonies 
in times of peace and to be under the Admiralty in time of war. 
These proposals resulted in the Naval Agreement of 1887-1891 by 
which Australian Colonies granted a subsidy of £126,000 to the 
Admiralty towards the up-keep of an auxiliary squadron in Aus- 
tralaaan seas 

Admiral Tbyon acquiesced in the* subsidy, as a temporary 
measure only. In his public writings his views were expressed in 
the following words • — “ It is not a mere subsidised force that will 
do what is wanted It is not only money that is required to produce 
efltective forces, but it is the personal service of our countrymen all 
over the World , it is blood rather than gold, that is the basis of 
every true force , and to awaken the true spirit, the Government of 
each Colony, the people of each Colony, should manage, as far as 
possible, their local forces during time of jieace Unless they do so 
the burden of cost will be irksome, and the interest of the people in 
their maintenance — which is a first factor for success — will not be 
evoked.” 

Admiral Penrose Fitzgebaed, in his Life cf Admiral Tryon, 
published in February 1897. wrote — “ Whatever the future may 
have in store for them (Australians) — federation, monarchy, republic, 
or some new and, as yet, unheard of form of government — it is 
certain that their extensive maritime interests will eventually 
require a powerful navy for their protection , and it will be on record 
in the archives of the various Australasian Governments that 
Admiral TrYon had more to do with the initiation of that navy 
lAan any other man.” 

The importance and necessity of Australia participating m the 
spa power of the Empire w'as. shortly before, and after the establish- 
ment of Federation, strongly advocated by a small number of naval 
cdfioers, public men and press writers. Public and ofificial opinion 
tpas, at that time, apparently satisfied with the subsidy system, 
under which Australia had contributed the total sum of £2,401,774 
and New Zealand gave £480,355 to the Admiralty tow'ards the 
up-keep of the auxiliary squadron in Australasian waters. In course 
of time, however, opposition to the subsidy increased, and a number 
of daring men began to attack it and to advocate the adoption 
Af an Anafratian Nuvy on the lines suggp&ted by Admiral TbyoN- 
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Thd public were reminded that Admiral Teyon was the first to 
support the personal participation of Australians in the work of 
naval defence, in preference to a money contribution. 

A Naval Conference was held in Melbourne in August 1899 in 
which the following naval officer-s took part —Captain W. R Cees- 
WELL, Naval Commandant, South Australia , Captain Fraucis 
Hixson . Commanding New South Wales Naval Forces ; Commander 
F. Tickell, V N , Commanding Victorian Naval Forces and Captain 
R M CouJNS, Secretary for Defence, Victoria , Commander Walton 
Drake, Acting Naval Commandant, Queensland Resolutions 
were adopted which called attention to the fact that there was every 
indication that the Pacific would play a part m the future, analogous 
to that of the Mediterranean in the past, as an arena of national 
contending forces “ France, Russia and Japan have established 
naval bases, and possess powerful fleets in the seas to our north. 
Every consideration, both of defence and the position of influence of 
Australia as ' the new power in the Pacific,’ will demand from those 
responsible for the organization of Federal defence the recogmtion 
of the primary imjiortance of naval provision ” The view gained 
ground that however convenient the subsidy system was, a cash 
nexus was not the most effective means of welding together the 
Empire 

Captain Robert Collins, at one time secretary for defence of 
the Colony of Victoria, and afterwards secretary for defence under 
the Commonwealth, published a valuable memorandum dated 27th 
September 1900 based on the report of the Naval Conference in 
in which he wrote — “ So far, the Australian Colomes have estab- 
lished small local naial forces, costing m the aggregate about 
£65,000 a year and they combine in a subsidy of £126,000 per 
annum to the Imperial Government for the maintenance of the 
Australian Squadron When the Australian Squadron was first 
established it was understood m Australia that it would form the 
means of drilling and training Australian seamen, and thus develop 
Australian naval efficiency This has not been the result Thus, 
whilst the niilitarv defences of Australia have assumed some definite 
policy and organization naval defences are embryonic and unorgan- 
ized. But it IS important to Australia, from her geographical 
position and her manifest maritime future, to develop her own local 
resources. This cannot be done if her naval defence is restricted to 
the payment of subsidies. A scheme for raising and maintaini*^ 
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ncwi^ut^. jPrpvision if^puld hav« to be made for suitable v«#K?el8 
at the chief eolouial ports, op which the reserves could drill and 
periodically go to sea ” 

In 1902 Captain (afterwards Admiral) W R Cbesweix, 
.C.M.G., then Naval Commandant of Queensland, proposed that the 
iCommonwealth iDefenoe Department should purchase four cruisers 
at a capital cost of £300,000 each, and man and equip them for the 
naval defence of the Commonwealth. This proposal, however, was 
not entertained by the Government Then came the Imperial 
.Conference in London and the Naval Agreement Act of 1903 
Not diwjouraged by the failure of his first suggestion Captain CIrks- 
.WSLL, who in 1904 had become Director of the Commonwealth 
Naval forces, in 1905 submitted another scheme for the purchase 
of three new cruiser destroyers to be used for open sea scouting and 
patrolling the trade routes, also 16 coastal destroyers and 1,5 torpedo 
.boats 

In September 1906 another plan of Australian naval defence 
yras formulated by Captain Crk8WKI,l. C.M.G , This plan included 
tlpree ocean going destroyers of the Tartar and Afrui^ t.Vfie, 13,000 
tone each, one ocean going destroyer of 800 tons, 16 coastal 
destroyers of the River Class and 4 first class torjiedo boats of 
1^7 tons each, to be associated with the British Navy m such a 
way that there could be periodical changes of officers and men for 
instructional purposes Shortly afterwaids Mr Deakin, then 
Prime Minister, informed the House of Representatives that the 
Government intended to recommend the adoption of a iiortion of 
the scheme, vuz , 8 coastal destroyers and 4 first class torpedo boats 
'^ese, he said, were the best tried, best known and most economical 
0 # the naval proposals that he was aware of 

In 1907 an Imperial Conferfence was held m England at which 
Ifr. Deakin represented the Commonwealth Government At 61iat« 
conference the Admiralty, represented by Lord Tweedmouth. the 
first Lord, said the Dominions could either continue the naval 
subsidy, repeal the subsidy or supplement the subsidy by a local 
forqe of small ersft destroyers or submannea. The Impenal Govem- 
tpent, he said, would not press for contributions of rjxen or money, 
hut would welcome the co-operat,ion of the Dominions in whatev/ijr 
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’forin they thoiight it was most desirable. This was iadeed a-gimt 
change in the attitude of the British Admiralty on'the quectiou'of 
inaval defence and co-operation 

Upon Mr. I>kaki?< s return to Australia from the Imperial Con- 
ference, in December, 1907 , he abandoned his proposals of September, 
1906, and referring to the 1906 scheme he described it as an isolated 
little service which would never be progressive , he was impressed 
with the necesaitv of an Australian Naval Force when established, 
being on a larger scale and working more in unison with the British 
Fleet Mr DJ;AKl^ proposed to enter into negotiations with the 
Admvraltv foi the provision and payment of 1,000 Australian sea- 
men to scTve in the British nav\ for training and instructional 
purposes He also propo.scd an addition or supplement to the 
subsidy in the sha^ie of 6 destroyers and 9 submarines to be pro- 
vided, manner), maintained and controlled by the Commonw'ealth. 

Parliamentary troubles, however, prevented Mr Dkakin giving 
effect to his plans and proposals, with one exception , in June 1908 
he introduced a lull into the House of Representatives entitled the 
Coast Defence .■ippropnation Act, by which the sum of £250,000 was 
set aside out of .surjilus revenue and appropriated for the special 
purpose of Australian coastal defence Mr Deakxn did not give full 
particulars of the jiroposed ajiphcation of tlie vote which was earned 
unanimously in I’arhaiiient on the understanding that no money 
would be spent uiidiT this appropriation iinle^ and until full par- 
ticulars of the purposes and destination should he presented to 
Parliament Short I v aftcrwaids namely . in November 1908,_ the 
second Deakin Ministry ivas defeated and retired from office , it 
was succeeded by tlie first Fisher Ministry which remained in office 
until the Iht June 1999 It was dunng the official career of this 
Labour Government that the famous Dreadnovght agitation occurred 
in Australia under the following circumstances 

The instinct of all Britishers in all parts of the world to defend 
their race and countiy m time of danger was strongly aroused 
throughout the Emjiire m the month of March 1909, caused by a 
statement made in the House of Commons by Mr McKenna, First 
Lord of the Admiralty, that the naval supremacy of Britain, was 
tlweatened by Germany The House of Commons ig not commonly 
a place of emotion, but it is said that after the speeches whisb 
explained the naval position at that momentous crisis these ttiasA 
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pwise, during wbioh ih> one rrae to speidc and all sat mute and 
atuni^ beneath the weight of the most sensational announcement 
ever made in the House of (Commons since the time of Napoleon 
Buonaparte : The World's Work, August 1909. 

Mr. McKenna’s disclosure found nothing ready except an 
abstract desire that the Dominions should contribute in some form 
towards British naval power. Throughout the British Dominions 
the response was immediate and electrical. A great wave of patriot- 
ism swept over the British people, and a universal demand arose in 
favour of the reinforcement of the navy by colonial and over-sea 
assistance. The Dominion of New Zealand promptly made an 
offer of two Dreadnoughts , and a public movement in favour of a 
similar offer soon gathered momentum throughout the length and 
breadth of Australia. The Fisher Ministry, however, refused to 
support the movement in favour of Australia granting a Dreadnought 
It was resolved to spend the sum of £250,000 appropriated by Mr 
Deakin’s Ckiaat and Harbour Defence Act in coastal destroj'Crs 
Accordingly the Fisher Government sent orders to Great Britain 
for the preparation of designs and the construction of three 
destroyers to be known as the Australian River Class Orders 
■were given by the High Commissioner and the construction of the 
destroyers was commenced and prosecuted , they afterwards re- 
ceived the names of the Yarra, Parramatta and the Warrego 

The defects of Mr. Fisher’s scheme were that it conUnnplated 
simply a local navy, and a local destroyer jiohcy only It had no 
reference to the British Fleet or Australia’s participation in sea 
power Mr Fisher strongly denounced the IJreadnovght proposal 
as “ a mere spectacular display.” He did not perceive that destroyers 
and submarines, such as came within his scheme, were mere small 
crafts and mere incidents of the main fleet Referring to Mr. 
Fisher’s scheme. The Age of the 23rd March, 1909, wrote . — “ Mr. 
Fisher has faileil to grasp the fact that our local navy would lose its 
raison d’etre if Britain were to lose her naval pre-eminence in European 
Waters. This is the great peril which faces the Empire at this 
moment and which must continue to menace the entire Imperial 
fabric until Britain’s battleship efficiency is made supreme.” 

The Dhakih-Cook Ministry succeeded the first Fisher Ministry 
Oiod hdd office from 2nd June 1909 to 26th April 1910. On 6th 
June, immediately after its assumption o^ office, Mr. Deakin, the 
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Prime Minister of the new Pusion Government, sent a cablegram to 
the Imperial Government, offering a Dreadnovght as Australia’s gift 
to the British Navy, or naval assistance in any other form desired 
by the Imperial Government On the 9th June a reply was received 
thanking the Commonwealth Government and cordially accepting 
the offer Referring to these messages The Times wrote — “ Aus- 
tralia has the honor to be the second Dominion to offer a DreadncrngM. 
The gratitude with which His Majesty’s Government accepts the 
offer will be shared to the full by the whole nation, as well as by the 
citizens in the oversea Dominions ” 

The Imperial Government had, in the meantime, made arrange- 
ments for the convening and holding of a Naval Conference in 
England to consider the question of naval defence generally, and 
the share which the Dominions should take therein At this con- 
ference the Commonwealth Government was represented by an 
honorary Minister (Colonel Foxton of Queensland), who was accom- 
jianied by naval and military expert advisers It was agreed, -with 
the concurrence of the Admiralty that the then Naval Subsidy 
should be abolished and that instead thereof the Commonwealth 
of Australia should provide a fleet unit, consisting of an armoured 
cruiser of the Indomitable class, three unarmoured cruisers of the 
Bristol class, six destroyers of the improved “ River " class, and 
three submarines of *' C " class , since altered to two submarmes 
of “ E ” class , also the necessary auxiliaries, such as docks and 
depot ships, for tins fleet, which is to form a complete naval umt, 
and be one of the three divisions of the Eastern fleet It was 
stated that the Britisli Goiernment might provide an addition to 
this fleet The cost of construction at English pnees would be 
about £3,750.1H)(), and the estimated annual cost about £750,000 
Of this sum the Imperial Government offered to contribute £250,000, 
but the Commonwealth Government decided to bear the whole 
cost 

The war ships actually ordereil by the Deakin-Cook Ministry, 
in pursuance of this agreement, before they left office were, an 
armoured cruiser (now called a battle cruiser), which afterwards 
received the name of AustralM and two smaller cruisers the Md- 
bourne and the Sydney The remaining elements of the fleet unit, 
including two submarines and three other destroyers, which received 
the name of the Torrens, Swan and Huon, were subsequently 
ordered by the second JFisHER Ministry which took office on STth 



AprU IflftO Mid .proceeded to loyally oaary oot tiie programme .eon- 
Qpi^red in by the Admiralty. 

Mecmwhile the construction of the three destroyers ordOTed *by 
the first Fishbe Ministry namely, the Parramatta, Yarra and Warrtgo 
■was proceeding The Parramatta was built at Govan-on-Clyde, 
launched and christened 9th February 1910, commissioned Septem- 
ber 1910, arrived i»i Australia December 1910 The Yarra was 
launched and christened at Dumbarton the 9th April 1910, com- 
missioned in September 1910, arrived in Australian waters Decem- 
ber 1910 The Warrego, built in Great Britain, was shipped to 
Sydney in parts and le-ereoted in the Government dockyard Cocka- 
too Island, christened and launched on the 4th April, 1911, com- 
missioned on the 1st June, 1912 

The Yarra and Parramatta left Portsmouth on the 19th Sep- 
tember 1910 on their voyage to Australia, manned by crews which 
had been sent from Australia to work them , The Adnnralty loaned 
thirty ratings to furnish the complements The Admiralty also 
arranged for the cruiser H.M S Otbraltar to sail to Australia in 
company with the destroyers She accordingly kept in touch with 
the destroyers throughout the voyage , they arrived in Australian 
.waters December 1910 

These destroyers are each of 700 tons displacement, with a 
Imigth of 246 feet , beam of 24 feet 3 inches , draft, H feet 1 1 inches 
depth 14 feet 9 inches They have turbines, water-tube boilers and 
oil fuel, and have a legend speed of 26 knots The armament 
consists of one 4 inch 30-pounder, three 12 pounders, and three 
l^S-inch deck discharge tubes for torpedoes The ratlius of action 
alt, cruising speed is nearly 3,000 miles The complement is 66 
officers and men Three other destroyers, the Torrenf!, Simn and 
the H%on. were built by the CJoraraonwealth at Cockatoo, and two 
sfUbmannes of the “ C ” class were obtained from England 

The battle cruiser Auitralia ordered by the Dkakin-Cook 
Mmiatiry was placed in construction by the British Admiralty early 
19H) ; tenders being invited in January of that year The first' 
I^Kxrtion of the keel was laid on 23rd June 1910, the cruiser was 
launched on 25th October 1911 completed in November 1912 ; 
omnmiBsioned in June 1913, and arrived in Australian waters in 
fieptemb^ 1913. The ship is of the Dreadnought type ; Indomit- 
Mih olase ; about 19,200 tons, with turtle engines. Her speed is 
knots, her annament ei^t 12'inoh fuid*m«teea 44noh guns, and 





■6c^ twbes. SJie an 8-inch, aswowr belt #Qu>(i»bipB, and 

j), 4-inoh >l)elt at the ends. TJie estimated total cost of the vessel 
is £1,800*000 

The light cruisers afterwards named the Melbourne and Sydney 
were ordered by the Deakin-Cook Ministry m 1909 to be built in 
Great Britain The keel of the Sydney was laid on the 11th Febru- 
ary 1911, and that of the Melbourne on the 4th April 1911. Both 
these cruisers arrived in Australian waters m 1913 

The third cruiser, named Brisbane, was built at the Common- 
wealth dockyard m Sydney Pending the completion of the Bris- 
bane the Admiralty lent to the Commonwealth, from the Royal 
Navy, the cruiser Encounter for service in the Australian navy 
In March 1913 the Admiralty presented to the Commonwealth 
the cruiser Pioneer for service in the Australian navy 

Admiral Henderson’s Visit. 

In the year 1910 the Phsher Go\crnment sent an invitation to 
Admiral Sir Rkgi.nald Hendkr.son to visit Australia and advise 
upon naval matters generally His report submitted in 1911, 
after an inspection of the various Australian capitals the coast 
line and jKirts of the Continent, recommended the provision of 
ftfty'-two ves.sels and 15,0(K) men , expenditure on construction, 
works, etc £40, 000. 000, with an ultimate annual naval vote of 
£4,794,01 K) Six naval bases, and eleven sub-bases, were recom- 
mended The tifty-two vessels would consist of eight armoured 
cruisers, ten [irotectcd ciuisers, eighteen destroyers, tw'elve sub- 
marines, three depot ships, one fleet lepair ship and the construc- 
tion would extend over twenty-two jears The annual cost of 
personnel would be £601,000 in 1913-14, and would increase to 
£2,226,000 ill 1933-34 Annual cost of maintenance of ships in 
commission would be £262 000 in 1913-14, rising to £1,226,000 in 
1933-34, Annual oxpendituie on construction and maintenance 
of ships would increase from £2,349,000 in 1913-14 to £4,824,000 in 
1932-33 The strength of the fleet would be twenty-three ships in 
* 1918, forty-eight ships m 1928, and hfty-two ships in 1933 In 
the earlier years portion of the crews w’ould be obtamed from Great 
Britain, but this would cease m the peiiod 1923-28. 

Australia’s Share in Sea Power. 

The Secretary of the Navy, Mr Macandie, has, at the request of 
the author, kindly prepared for mciusioii in this work, the two 
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foUowiag tables : one lowing ships comprising the Royal Australian 
Navy at the outbreak of the Great War in Ausust 1914, Mid the 
o^er showing the ships of the Royal Australian Navy commis- 
signed since the commenoement of hostilities. All of these vessels 
have shared in the naval defence of Australia and several of them 
have co-operated in aictual fighting with the Grand Fleet of the 
Empire. 


LIST OF SHIPS OF THE ROYAL AUSTRALIAN NAVY AT THE 
OUTBREAK OF WAR. 


Veaeel. 

Deacnption. 

1 1 

{ Displtu^ement i 

i 

^ Power. 


j 

Tons. 


Avairolia . 

Rattle cruiser 

1 19,200 

■ff.OOOhp. 

OhMere 

let class torpedo boat 



OotaUtM of HnpeUnin 

1st class torpedo boat 

. . 


SncomUer 

1 Light cruiser 

5,880 

12.500 h.p. 

Oayundah 

‘ Gunboat 

' 360 

400 hp. 

Melbourne 

1 Light cruiser 

1 5,600 

22.000 h.p. 

Parramalla 

1 Torpedo boat destroyer 

1 700 

12,000 b p. 

Ptoneer 

Light cruiser 

, 2,200 

7,000 h p. 

ProUetor 

Gunboat 

1 920 

1,641 hp. 

Sj/dney 

> Light cruiser 

5,600 

22,000 h.p 

Warrego 

Torpedo boat destroyer 

1 ’00 ! 

12,000 h.p 

Tarra 

Torpedo boat destroyer 


12.000 hp 

A.E. 1 

Subraanne 

1 800 j 

1,760 h p 

A.E. 2 

Submarine 

j 800 

1,750 h p. 


LIST OF SHIPS OF THE ROYAL AUSTRALIAN NAVY COMMISSIONED 
SINCE THE OUTBREAK OF WAR 


Vessel 

I>e8cnption , 

1 

OiKplace 

meat 

1 Power 

1 

Date oommiHRioned 

1 

Britbant 

Light cruiser 

tons 

.5,400 

25,000 hp 

Slst Uotohor 1816. 

FtuUom * 

Sloop . . . ' 

1.070 , 

1 1,400 h p 

, 27th October 1917. 

Suon 

Torpedo boat destroyer | 

700 ' 

' 10,600 hp 

14th Deceni ber 1916. 

Kvnoriba f 

Fleet Auxiliary (Oiler) ' 

— 1 

— 

1 23rd May 1918 

Mottrilffm f . . 

Armed Patrol Vessel 

1.348 1 

— 

Coogu\ 

Armed Patrol Vessel > 

762 . 

— 

20th May 1918. 

PkUpjmt t 

Submanno Depot .Ship 

3,476 

2.650 h p 

1 2l8t March 1917. 

Pwiche* 

Light cruiser 

2,136 

5,000 h p 

1 

NimdA, late Enat Patrol vessel . . , 

108 

160 h.p. 

j 17th December 1917. 

Staaa 

Torpedo boat dostrpvor 

700 . 

! 10,600 bp 

J ]6tb Ausugt 1010. 

Torrent 

Torpedo boat destroyer 

700 i 

1 10,600 hp 

1 3rd July 1916 

1 

1 

Sloop 

1,438 

1 1..350 h.p 

I 17th Novemlier 1914. 

Osrman Navy) 

' 


1 



* Lent from Royal Navy for war aarviee. 

t Lent to Royal Navy wnce date of commianoning for aervioe m North Sea. 
J Sired for war tervioe. 
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A complete record of the history and estabUshment as well as 
the achievements of the Royal Australian Navy during the war 
would fill a large and interesting volume. In the following summary 
of its performances each paragraph gives a fiashlight view of stirring 
work done by the Navy which would make thrilling piassages in 
such a history 

(1) Capture of Samoa, 

(2) Capture of German New Guinea, 

(3) Destruction of Emden b y H M S Sydney 

(4) Convoy duty with Australian troops, 

(5) Protection of Australian trade routes, 

(6) Service on China Station based on Singapore, countering 
enemy plots, 

(7) Service m West Indies, patrolling off New York (light 
cruisers Melbourne and Sydney), 

(8) Service in Mediterranean combating submarine menace 

(destroyers Yarra, Warrego, Parramatta, Torrens, Huon 
and Swan), 

(9) Service at Dardanelles vhere submarine AE2 was lost, 

(10) Service in the North Sea with the Grand Fleet (H M A S. 
Auslrahu, Melbourne and Sydney) 

The Cost of Sea Power. 

The capital expenditure involved in the construction and 
establishment of the Royal Australian Navy, including the estimate 
for the year 1918-19 amounts to £5,868,000 

The estimated cost of manning, maintaming and working the 
Australian Fleet during the whole period of the war, is £23,000,000 
sterling, that is. of course, additional to the capital expenditure. 

The foregoing facts and figures demonstrate in bold relief the 
soundness of the policy which promoted the establishment of an 
Australian Navy, and this realized the prediction of the writer in 
The Times on the eve of Australian Federation, that a new British 
power was about to appear in the Pacific Ocean. 





541 ('^) l!i]^tllotlsi6S, lightlhips, tieacdris arid* buoys. 
LEGISLATION. 

Lighthouses (Fisher-HUohes) Act 1911. 

The Commonwealth Government is empowered to make an 
agreement with any State or person for the acquisition by the 
Commonwealth of any light-house or marine mark, and to erect 
light-houses and marine marks within thq jurisdiction of the Com- 
monwealth. 

It contains the necessary provisions for the protection of • 
Commonwealth lights and marks, for removing misleading lights 
or marks, and for imposing light dues which are to supersede the 
light dues previously imjiosed by the States 

61. (vm.) Astronomical and meteorological obser- 
vations : 

LEGISI^TION 

Meteorology (Deakin-Groom) Act JfK>6 

The Governor-General is empowered to establish meteorological 
observatories, and to appoint a Commonwealth Meteoiologist, who 
may, under the direction of the Minaster be charged with — the 
taking and reconling of meteorological observations , the fore- 
casting of weather , the issue of storm -w'arnings , the display of 
weather and flood signals , the display of frost and cold-wave 
si^aSs , the distribution of meteorological information , and such 
other duties as are prescribed by regulation to give effect to the Act 

The Governor-General may enter into an arrangement with the 
Governor of any State in respect of the transfer to the Common- 
wealth of any observatory , the taking and recording of meteor- 
ologicai observations by State officers ; the inter-change of meteor- 
ological information between the Commonwealth and State author- 
ities ; and incidental matters. 

The Governor-General may also enter into arrangements with 
the Governments of other countries for the interchange of meteor- 
ological information and incidental matters.* 
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511 (li. ) Quarantine®'’ ; 

§ 57. [ QUABAKTIHK.1 

LEGISLATION 

The Qharantine (Deakin) Act 1908. 

The Quarantine (Fisher) Act 1912. 

The Quarantine (Hughes) Act 1915. 

The Quarantine (Consoudated) Act 1908-15 

Scope ol Quarantine. 

The Consolidated Act opens with a definition of quarantine, 
which IS declared to mean measures for the inspection, exclusion, 
detention, observation, .scgiegation, i.solation, protection, treatment, 
•sanitary regulation and dMnfectiim of vessels, persons, goods, 
things, animals, or jilants and having as their object the prevention 
of the introduction or .spread of disease or pests affecting man, 
animals or plants 

A definition is then given of the following expressions, namely : 
— “ Disease ” in lelation to animals means glanders, farcy plettro- 
pneuinonia contagio.sa, foot and mouth disease, rinderpest, anthrax, 
Texas or tick fever, hog cholera, swine plague, mange, scab, surra, 
dourine, rabies, tuberculosis, actinomycosis, variola ovina, or any 
disease declared b_\ the Governor-General by jiroclaination to be a 
disease affecting animals 

“ Disease " in relation to plants means any disease or pest 
declared bv the Gov ernor-General by proclamation to be a disease 
affecting plants 

“ Qiiarantinable disease” means small-pox, plague, cholera, 
yellow fever, typhus fever, or leprosy, or any disease declared by 
the Governor-General, by proclamation, to be a quarantinable 
*di8ease. 

Administration. 

The Act then proceeds to make provnsion for an administration 
of quarantine laws and regulations. There is to be a DireotOT of 
Quarantine who shall, under the Minister, be charged with tlwt 
e»»ootion of this Act and the regulations thereunder. 






There ere also to be chi^ quarantine officers for suoh divisions 
quarantine as the Governor-General thinks fit, who shall have 
such powers and functions as are conferred upon them by this Act 
or the regulations. 

All quarantine officers (including chief quarantine officers) shall 
perform their powers and functions under and subject to the direc- 
tions of the Director of Quarantine. The Governor-General is 
authorized to appoint all other quarantine officers necessary for 
carrying out the Act. 

Qaaiaatine Powers. 

The Governor-General may enter into an arrangement with 
the Governor of any State in respect of all or any of the following 
matters ; — The use of any State quarantine station or other place 
as a quarantine station under this Act, and the control and manage- 
ment of any such quarantine station , also m matters necessary 
or convenient to be arranged in order to enable the Commonwealth 
quarantine authorities and the State health or other authorities to 
act in aid of each other in preventing the introduction or spread of 
diseases affecting man, animals, or plants. 

The Governor-General may by proclamation declare any ports 
in Australia to be first ports of entry for ovcrse<a \ essels , declare 
any ports in Australia to be ports where imported animals and plants 
or any particular kinds of importeii animals or plants may be landed , 
appoint places on land or sea to be quarantine stations for the 
performance of quarantine by vessels, persons, goods, animals, or 
plants , prohibit the introduction into Australia of any noxious 
insect or any pest, or any disense germ or microbe, or any disease 
agent, or any culture virus or substance or article containing any 
noxious insect, pest, disease germ microbe, or disease agent , pro- 
hibit the importation into Australia of any articles likely, in his 
Ofnnkm, to introduce any infectious or contagious disease , prohibit 
the importation into Australia of any animals or plants, or any parts 
of animals or plants , (g) prohibit the removal of any animals, 
plaids, or goods, or parts of animals or plants, from any part of the 
Commonwealth in which any quarantinable disease, or disease 
affecting animals or plants, exists, to any part of the Commonwealth 
in which the disease dot's not exist , (h) declare any part of the 
Commonwealth in which any quarantinable disease or any disease 
cat pest affecting animals or plants existstto be a quarantinable 
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•*ea ; (t) or declare that any vessel, peirsone, noinuds, pUuBtS, or 
goods in wiy quarantine area, or in any pjat of the Commonweaift 
in which any quarantinable disease, or any disease or pest aSecting 
plants or animals, exists, shall be subject to quarantine. 

The power of prohibition under this section shall extend to 
authorize prohibition generally or with limitations as to place and 
subject-matter, and either absolutely or subject to any specified 
conditions or restrictions 

The powers conferred on the Governor-General by this section, 
in relation to the matters specified in paragraphs (^), (h) and (i) of 
sub-section 1, so far as they relate to animals or plants or any 
disease affecting animals or plants shall, as regards a part of the 
Commonwealth being a State or part of a State, only be exercised 
in cases where the Governor-General is satisfied that the exercise of 
those powers is necessary for the purjxise of preventing the spread of 
a disease or pest affecting animals or plants, beyond the boundanea 
of that State 

The following vessels are declared to be subject to qiiarantme , 
Every oversea vessel until pratique has been granted or until she 
has been released from quarantine , every' vessel (whether an 
Australian vessel or an overseas vessel) on board which any quaran- 
tinable disease or disease which there is reason to believe or suspect 
to be a quarantinable disease has broken out or been discovered 
(notwithstanding that piatique has been granted or that she has 
been released fiom quaiantme) , and every vessel which is ordered 
into quarantine by a quarantine officer 

The following peisoii.s shall be subject to quarantine . — Eveiy 
person w'ho is on board a vessel subject to quarantine, or who has 
been on board the vessel (being an oversea vessel) since her arnval 
in Australia , every peison infected with a quarantinable disease 
and every person who lias been in contact with or exposed to infec- 
tion from any person or goods subject to quarantmc 

• The following goods shall be subject to quarantine . — All goods 
which are on board a vessel subject to quarantine, or which have 
been on board the vessel (being an oversea vessel) since her arrival 
in Australia , all goods infected with a quarantinable disease ; 
and all goods which have been in contact with or exposed to infec- 
tion from any person or goods subject to quarantine. 


L.P. 







All vessels, persons, and goods sabject to quarantine shall 
ocHiUnue to be so subject from the time when they became subject 
to quarantine until they are released from quarantine or until 
pratique has been granted. 

A quarantine officer may, by order in writing, order into quaran- 
tine any vessel, person, or goods (whether subject to quarantine or 
not), being or likely to be, in his opinion, infected with a quarantin- 
able disease or a source of infection with a quarantinable disease. 

Quarantine of Animals and Plants. 

No person shall land any imported animals or plants in any port 
or place in Australia except a port declared by proclamation to be 
a port where the imported animals or plants may be landed 

No imported animals or plants, and no hay, straw, fodder, 
litter, fittings, clothing, utensils, appliances, or packages used on any 
vessel in connection with imported animals or plants shall, until 
released from quarantine, be moved, dealt wnth, or interfered with 
except by authority and in accordance ivith this Act and the regu- 
lations 

No imported ammals or jjlants, and no hay straw, fodder, 
litter, fittings, clothing, utensils, appliances or packages used on any 
veasel in connection with imjxirted animals or plants shall be landed 
or removed from the vessel until a permit for their landing or removal 
from the vessel has been granted by a quarantine officer 

fexpenses of Quarantine. 

The master, owner and agent, of any vessel ordered into quaran- 
tine, or of any vessel from which any person is removed to perform 
quarantine, shall severally be responsible for the removal of the 
passengers and crew to the quarantine station , the care and main- 
tenance of the passengers and crew while detained at the quarantine 
station ; and the conveyance of the passengers from the quarantine 
station to their ports of destination ; and the medical surveillance 
of persons released under quarantine surveillance, and shall supply, 
to the satisfaction of the Minister, all such service attendance, meals, 
and other things as are required for those purposes, including domes- 
tic and laundry service, medicines, medical comforts, nursing, and 
attendance for the sick. 



Ink. ii 


QUARAN13KB1, 


4&1 


The master, owner or agent, of the vessel may arrange with the 
Minister lor the carrying out of any responsibility under this section 
and for the payment of the expenses thereof, but in any case the 
Minister may take action if he thinks it necessary to do so, and any 
expense incurred shall be paid by the master, owner, or agent, of 
the vessel to the Commonwealth 

A passenger shall not be liable to compensate the master, owner, 
or agent for any cost incurred by the master, owner, or agent under 
this section, and any contract or stipulation purportmg to impose 
any such liability upon him shall to that extent be null and void. 

The master, owner, or agent, of any vessel ordered into quaran- 
tine, or ordered to be cleaned, fumigated, disinfected, or treated, 
shall pay all costs incurred m the cleamng, fumigation, disinfection, 
or treatment, of the vessel, or of any goods or thmgs taken from the 
vessel 

Before jiermitting anv persons, goods, personal effects, or things 
to leave or be lemoved from a vessel ordered into quarantine, the 
quarantine officer inuy require the master, owner, or agent, of the 
vessel to give security to the satisfaction of the quarantine officer 
that all responsibilities under this Part of the master, owner, and 
agent of the vessel, in ie,spect of those iiersons, goods personal 
effects, or things shall tie faitlifiilly carried out. 

The owniers and agents of any vessel subject to quarantine 
shall piy to the (‘oninuuniealth all expenses incurred by it in pro- 
viding jiersons, who wore removed from the vessel in order to per- 
form quarantine, witli jiassages to their ports of destination 

Any person detained m (iiiarantine, who is not one of the 
crew or passengers of a vessel ordered mto quarantine, shall, if he 
18 reasonably able so to do, and is thereunto required by the Minister, 
pay to the Commonwealth the cost of any food and medicines sup- 
plied to him and those dependent on him during their removal to, 
or detention in qiiarautme 

Qaarantine generally. 

“ The prevention of disease is the essence of quarantine law. 
Such law is directed not only to the actually diseased, but to what 
has become exjiosed to disease \ STtiith v St Louis ^ <fcc. 

<1901) 181 U.S., at pp, 255-256. To “ quarantine ” persons measis 






*to 'lebep Vhea snspeeted of haviag c^trtMsted ia been exposed 
to'nJeotious dkease, Out of the community. Or to confine thei^ to m 
place therein, and to prevent intercourse between them and 
the people generally erf such community 

Land Quarantine. 

Numerous State Acts in America apply the term quarantine 
to measures for the prevention of the spread of diseases within the 
State. Thus the Statutes of Alabama enable any town to establish 
a quarantine ground, and enable the local authorities, not only to 
prescribe quarantine to vessels and to persons and things on board, 
but also to compel any person commg mto the town by land to 
perform quarantine Code of 1876, sections 1507-12 , Greensboro, 

V. Ehremeich, (1886) 60 Amer Rep , 130. The Charter of the Town 
erf Kosciusko (Miss ) empowers the municipal authorities to make 
quarantine regulations for the health of the touTi Kosciusko v. 
Slomberg, (1891) 24 Amer St Rep, 281 The Constitution of 
Georgia, Art 7, paragraph 6, empowers county officials to levy a 
tax for the performance of " quarantine ” , Daniel v Putnam 
County, 113 Georgia, 570 Inter-state quarantine lines for cattle 
were authorized by Texas Rev Stat 1895, Art 5043 (c) , see 
Smith V St Louis, tfer Raxheay, 181 I’ H , 248 Quarantine on 
land boundaries is also provided for by the Unitetl States Acts of 
29th Apnl 1878, ch 66, and I9th June 1906, ch .3433 Note by 
Sir Robekt Gabjeun 

Defects of Commonwealth Law. 

The legislative power of the Commonwealth Parliament with 
respect to the subject matter of Quarantine is not, by the Constitu- 
tion, limited in its definition as a matter of substance, nor is it re- 
stricted in its area of operation The power is not broken by State 
boundaries. It covers all possible quarantine junsdiction through- 
0Qt the length and breadth of Australia from ocean to ocean. The 
Ooiwtitution treats the power as one and indivisible , vested in the 
Commonwealth as plenary in grant as such jKiwer could be exercised ‘ 
by the British Parliament. 

Now for the defimtion of Quarantine It means that legislative 
power, as understood in all English-speaking communities, upon the- 
establishment of the Commonwealth in 1901. Parliament cannot 
eniiu'ge the definition nor the grant as so understood. The inter- 
^«tati<m placed by the Commonwealth Pbrfiammit on the tern 
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*s given in the Act of 1908, amended hf tb© Act ei lOlSi- 
1916, is : — “ nwiasures for the inspection, exclusion, detention, 
observation, segregation, isolation, protection, treatment, saoitaay 
regulation, and disinfection of vessels, persons, goods, thin^, animals 
or plants, and having as their object the prevention of the intro- 
duction or spread of diseases or pests affecting man, animals or 
plants ” 

In exercising its legislative power in the Acts of 1908, of 1912, 
and of 1915, Parliament has taken less than the whole power con- 
tained in the Constitution and even less than its own definition of 
its power in its owii Act It has taken over only part of the power 
and left the balance to the States The subject of quarantine has 
not lieen federalized as it ought to have been done Parliament does 
not occupy the whole possible field of quarantine legislation Par- 
liament, possibly yielding to the tender susceptibilities of the 
States did not desire to interfere with the health laws and regulations 
of the States On a subject of such vital and national importance 
it has only Igeislated in a half-hearted manner without adequate 
regard as to the requirements of the situation For the recent 
failure and break-down of federal quarantine laws (January and 
February, 1919) exjienenced m the first great trial of strength and 
efficiency, the Constitution itself is not to blame If anyone is to 
blame, it is the Federal Parliament and its advisers, and in a second- 
ary degree the State Governments and their advisers for their limited 
vision and short-sighted policy m not completely federalizing the 
power 

The quarantine laws of the Commonwealth, as contained in 
the above recited Acts, limits the Federal authority — 

1 To vessels, persons and goods imported into Australia from 
beyond the seas and to limited proclaimed areas within Australia. 

2 To ammals and plants within Australia declared by proclama- 
tion to be the subject of quarantine. 

* Under this limited legislation the Commonwealth Government 
has no effective authority to proclaim a State a quarantine area 
and to exercise sovereign power therein. For the limited purpose 
of quarantine control over ammals and plants the power may be 
OGHiaidered to be federalized and the Commonwealth can occupy tbe 
vhole field of jurisdiction to the exclusion of the States, but witti 
napect to persons and ether goods, not being animals and 
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tbA CSommonwealth govereign and exduaive authority ig neetrioted 
to such persong and goods coining from across the seas. This limited 
assumption of poww by the Federal Parliament, leaves the whole 
residue of potential authority including the police, health and 
sanitary jurisdiction of the States in the hands of the States. 

With respect to inter-state traffic, the mandatory provisions 
of section 92 of the Constitution intervene. It reads as follows ; — 

“ On the imposition of uniform duties of customs, trade, commerce 
and intercourse among the States whether by means of internal 
cimdage or ocean navigation shall be absolutely free " 

The High Court has decided on the case of The King v. Smxthera , 
Ex parte Benson, 16 C L R , 99, that the scheme of Federal union, 
as well as the express terms of section 02 largely curtails the original 
police powers of the States with respect to preventing passenger 
tiafhc into and through the States The police powers of the States, 
including their quarantine authority have been largely cut down by 
the absolute mandate of section 92, that “ intercourse shall be 
absolutely free ” This section would, no doubt, be construed to 
prohibit the States from interfering with the free traffic of healthy 
passengers across the borders It w'oiild also reasonably prevent 
the States from prohibiting the transit of goods across the borders 
even for alleged quarantine purposes The mandate of the Con- 
stitution would be stronger and more effective than any reserved 
powers of the States, but there would be a natural limit to the 
operation of the Constitutional mandate The States might allow 
goods and passengers to cross their borders but immediately upon 
their entenng the State domains and mingling among the mass of 
State population and State property they would, in the existing 
state of quarantine law, become liable to State laws. 

All these debatable questions might have lieen avoided if the 
Federal Parliament had exercised its undoubted authority under 
the Constitution and dealt generally, and exhaustively, with the 
question of quarantine restrictions and control and taken to itself * 
all the necessary powers. 

Federal laws with reference to quarantine would be on the 
same plane as section 92 of tue Constitution. If there were any 
conflict between the mandate of section 92 and Commonwealth 
quarantine i^islation, there could be no doubt that the safety of 
the State and the preservation of the health^of the community would 
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b© allowed to prevail over all other oonsideratiotts- Whilst, there- 
fore, State laws with reference to quarantine would be subordinate 
to tlw constitutional mandate. Federal laws would in the end prevail. 
This would secure certainty as well as uniformity of law in dealing 
with quarantine 

Inter-state Agreement. 

At a conference of Commonwealth and State Premiers held on 
27th November 1918, at which the quarantine and health officers 
of the Commonwealth and the States were present, an agreement 
was arrived at as to what was to be done m case of a sudden out- 
break of an infectious disease 

All the Governments concerned gave their assent to a scheme 
of action and co-operation of which the following were the principal 
terms , — 

4. That upon the proclamation of any State as infecteil, all traffic with 
that State be suspended until a case breaks out m a neighbouring State, when 
tiaffic may be resumed between the infected States — 

Provided that inter state sea traffic be permitted, subject to strict 
quarantine, no person being allowed to travel from the infected State 
except on a permit issued by the Commonwealth Government, 

Provided further that these restnctions shall not apply to inter-state 
local traffic amongst residents withm ten miles of the border of any 
State in any area which is clean, or to such further areas as may be 
exempted with the concurrence of the continuous States and of the 
Commonwealth Government 

5. That upon the proclamation of any State, as infected, the Common, 
nealth should take complete control of all inter-state traffic, both by land and 
sea, and that the States should reader to the Commonwealth every possible 
aid and co-operate in the effective carrying out of the regulations. 

Qn 30th .January 1919, it became manifest that pneumonic- 
influenza had been introduced into both Victona and New South 
Wales and that it was suspected that infected persons were travellers 
from one State into another State The Government of New South 
Wales decided to take the drastic step of stopping passenger traffic 
altogether between Victoria and New South Wales. Both States 
having been admittedly infected with mfluenza, the obvious policy 
would have been that prescribed by the inter-state agreement ; 
both States should have been regarded as one quarantine area 
within wffiich, of course, land traffic should have been allowed to 
proceed as usual 







^ Wehvwry nafttton caiQ«' to a erisia, tbe Aotjag FItiiiiB 
]@Bis4er, Mr Wamr, made a fuH statement regarding the Commoit- 
weatth's positkm in epidemic. He said that he had received 
rof^ieB from the States to his telegram regarding the breach of the 
agreement entered into on 27th November. Tasmania asked the 
Commonwealth to contmue to operate the quarantine in all its 
terms. New South Wales intimated that while they were desiroos 
erf oo>operatuig in every possible way with the Commonwealth 
Government, it did not propose to depart from the attitude which it 
had adopted in regard to the matter Then Western Australia and 
Queensland indicated that they did not wish to vary the procedure 
which they had adopted As Victoria and South Australia had not 
broken the agreement, he did not receive replies from them In 
view of the happenings it was almost impossible for the Commonwealth 
to continue to co-operate with ail the States. The Commonwealth 
Government, said Mr. Watt, had decided to renounce the agree- 
m^t, and the Commonwealth quarantine laws would operate from 
February The existing restrictions against infection for all 
oversea ports would be enforced The Commonwealth would control 
all the sea traffic between the infected States and no person would 
be allowed to travel by sea between the States unless he had a 
permit from the quarantine authorities Vague references were 
made to the intention of the Commonwealth “ to fall back on its 
constitutional powers.” But, unfortunately, the Federal Parlia- 
ment had refused to accept all the power which the Constitution 
permitted it to take Then came the announcement and the admis- 
sion that the Federal Government was powerless to act except at 
the sea-board Yet neither this agreement nor the fact that, when 
quarantine measures were in force, the Commonwealth authorities 
have legally the exclusive control of inter-state traffic weighed with 
the New South Wales Ministry. Although it had been announced 
when the States were quarantmed that the Commonwealth had 
taken control of the traffic. New South Wales decided to reuse a 
ooiatitational issue by acting independently. What is still more 
renoMkable is the fact that no news whatever as to the situation in 
New South Wales or the action proposed to be taken there in regard 
to intercourse with Victoria or the other States reached the Common- 
weirfth authoritiw from New South Wales. The Commonwealth 
Government received an intimation from the Western Australian 
authorities ttu^ it was proposed to apply qmurantine measures to 
the hxpresB train which left Port Augusta fos KaJgoorlie on Wedims- 







(tey, and to hold the tmn up at Paiheston brfoi» ^ reaped Kal- 
gooriie. As South Australia was a “ clean ” State, ^^eBumaWy 
aetkm was decided upon in case infected passengers from Melhoume 
or other eastward States should be on the express. But obviously, 
sHMse the train and the line itself is Commonwealth jwoperty, the 
proposal involved some critical constitutional points The Com" 
monwealth Government was in communication with the Western 
Australian autbontiee regarding the position Thus, the Common- 
wealth quarantine service, which should legally have had co-ordin- 
ated control of the traffic and quarantine arrangements, and should 
have been in a position to kno« all the details of the situation in the 
various States, and to issue proper instructions relating to the 
treatment of trains, ships and jiassengers, found itself practically 
powerless Complaints poured m from aggrieved intending travel- 
lers, some of whom were very unfortunate}}' placed, and chaos 
reigned The Age, .31st Januarv' 1919 

Dr ('umpston said that the Commonwealth authorities had 
ample powers to intervene within the States to control the outbreak. 
The law officers of the Coininoiiwealth Government, however, were 
not satisfied that the powers of the Commonwealth to intervene so 
as to control quarantine away from the sea-board, were sufficient 
for the Commonwealth Government to act They were of opinion, 
it 18 said, that w'hile the nominal powers of the Coinmohwealth 
were sufficient, the actual ones were not It might be possible to 
make decrees that would supersede the authority of the States, 
but there was no legal machinery to enforce them In a way the 
situation was much the «aine as the one in which Mr. Justice Hiooins 
found himself in the Arlul ration Court He could mauke awards, 
but had to dcjiend upon the State organization to enforce them. 
Without a police force, with no control over transit, or of hospitals, 
the Conimonweaith Govcmment might ’ Call spirits from the vasty 
deep " with no chance of their coming Bendigo Advertiser, 6th 
Februarj' 1919 

• Such was the description of the result of divided control in 
matters relating to internal or inland quarantme, as given in the 
daily press and it was substantially correct With respect to 
control at the sea board the province and power of the Common- 
wealth authorities were clearly established. 

Ah the law stands at present, it is obvious that the Federal 
aath<»ity is absolutely paraiised in the pieaeooe of the oooomnmt 








Iaws aS the IStates. It is true that section 11 (6) of the Ci^olidated 
Omuraatine Act of 1908-1915 provides that the Gtovemor General 
naay enter into an arrangement with the Governor of any State in 
respect to any means necessary or convenient to be arranged in 
order to enable the Commonwealth authorities and the State 
health or other authorities to act m aid of each other in prevent- 
ing the introduction or spread of diseases affecting man, animals, 
or plants. It is doubtful whether the agreement of November 
1918 comes within the meaning of that sub-section and even if it 
does there appears to be no means of enforcing such an agreement, 
Certainly there is nothing to prevent any State repudiating such an 
agreement, as soon as it suits its convenience. It is very doubtful 
whether any agreement of the kind would have legislative force 
binding the people of adjoining States Quarantine matters mvolv- 
ing the liberty of the subject the health of the j)eopie, and the rights 
of property should not be settled by voluntary agreement between 
the States but should be settled by jiositive Statute law, which no 
State can repudiate 

Landing of Troops in Qoarantme. 

The extent of Commonwealth control over quarantine at the 
sea-board was definitely raised and decided in the ease of the State 
of Queensland V. The Commonwealth, which came before Mr Justice 
Gavan Duffy m the High Court in Chambers, Melbourne, on 10th 
Pebruarj’ 1919 The Government of the State of Queen.sland 
applied for an interim injunction to n^strain the Commonwealth 
Government or its officers from landuig troops from quarantined 
transports within that portion of Queensland south of the Tropic 
of Capricorn, there to place them in quarantme areas Plamtiffs 
claimed that on 6th February the Governor of the State of Queens- 
land, in pursuance of prolusions of the Health Acts of 1900 to 1917 
of the said State, declared pneumonic influenza to be an infectious 
disease The Commissioner of Public Health then decided that an 
emergency had arisen, and a regulation was framed, reading — 

The maater of any veaael arriving within Queensland waters, within any 
loeality the hmita of which have been, or may be, defined as the limits of a 
locality whioh is likely to be subjected to a visitation of pneumonic mfluenza 
from a port outside Quemaland, shall, if so directed by the Commissioner, 
bring his vessel to anchor and lie at anchor in Moreton Bay at Moreton Island, 
or in such other place ae may be presoribed by the Commissioner, in such 
position and at such distance from the shore as may be prescribed by the 
Commiaaioner, and for such period ae in the opinion of the Commissioner may 
be oonsideied neceasary in tiw interesta of public fa^tii to prevent tiieentraooe 
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into Quomsland of the dineeMe known as pneumonic influeuM or eSeotive in 
eneunng the auppreE^ion of such disease All or any persons on boaord any 
suoh vessel, including the master of such vessel, shall be subject to the orders 
and directions of the Commissioner m relation to their examination, isolation 
and accommodation. 

On behalf of the plaintiffs it was stated that the defence author- 
ities threatened, and intended, unless restrained, to act in contra- 
vention of the foregoing Queensland State regulation, and to disre- 
gard it by refusing to obey it, and the plaintiffs sought a declaration 
that the proclamation and regulation were valid, of full force and 
effect, and binding on the persons in control of all vessels, and asked 
for an injunction restraining the Commonwealth, its officers, agents 
and servants, from disobeying them It was further stated that 
one jiarty of 200 returned soldiers from the transport Karoola had, 
in contravention of the regulation, been landed at the quarantine 
station at Lytton, Bnsbane, and that four of their number broke 
camp, and had to be searched for and arrested It was learned 
that another 2,000 returned soldiers were to be lauded on 10th 
February, and it was feared that they would be the means of intro- 
ducing the epidemic to Queensland It was the unanimous opinion 
of Queensland health officers that soldiers should not be landed on 
the mainland, but should be quarantined on one of the islands in 
Moreton Bay, from which escape would be almost impossible. It 
was argued by counsel that although section 51 (ix ) of the Con- 
stitution Act transferred quarantine to the Commonwealth, a State 
has a right to keep {lersons out of the State who are liable to spread 
disease throughout tlie State , that a State had full authonty to 
prevent any person fiom entering the State who might introduce 
disease 

Mr. Justice Duffy said ~ ‘ But you do not propose to keep 
them out of the State What you propose to do is to say where, 
within your State certain fiersoiis shall be landed and where certain 
transports shall anchor Tlie men concerned are soldiers who left 
, the State under orders to fight for the Commonwealth They are 
m the hands of the Defence Department, which can surely order the 
soldiers to proceed to any portion of the Commonwealth, If it is 
a matter of repatriation, surely the Commonwealth can return men 
from whence it took them If the States can prevent men landing 
where is the power of the Commonwealth Grovemment to admit 
them ? He might as well say that he had not been oonvmced that 
the Queensland Government had ground for an action in law. Yet 
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ii ought he eoneMered platmtiSs that the oiattw shoaM be aigoed 
before the Full Court, and he did not wish to do anything that would 
]^^eiit that being done. He could r^use the apfdioation ; could 
refer it to the Full Court, or could adjourn it so that the matter 
could be left open. 

Counsel for the Commonwealth opposed any adjournment and 
did not think that any application should be made to the Full Court 
unless His Honor thought there was any point to be argued. His 
Honor said . — “ 1 do not " The plaintiffs, he said, had not estab- 
lished any ground in law for the application or in support of the 
application. In ordinary’ circumstances the application would have 
been refused, but the points plaintiff had put before him had been 
gravely argued, and he gave the representatives of Queensland credit 
for thinking that the acts of the Queensland Government were 
correct That being so, he thought the best thing to be done was to 
adjourn the application If plaintiff s points were valid they were 
of vast importance to the State of Queensland, and could only be 
finally decided by a sitting of the Full High Court In order to 
preserve to plaintiff the nght to carry the question further, he pro- 
posed, as he said, to adjourn the application to a day to be appointed, 
and either jiarty might apply to him to have the time of heanng 
fixed. If no irreparable consequences arose through landing troojis 
at the quarantine station, he presumed the matter would rest where 
it was, but in any event it should be understood that nothing done 
by him should be taken as expressing any doubt as to the validity 
of the Acts of the Commonwealth in dealing with these or other 
soldiers in Australia, or coming back to Australia The same applied 
to all ships and all people coming to the Commonwealth His 
Honor ordered that plaintiffs should pay defendant’s costs up to date. 
— ^The Argue, 11th Feb., 1919 

51. (x.) Fisheries^ in Australian waters beyond terri- 
torial limits : 

§58. “IXSHEBIES IN AUSTRALIAN WATERS.” 

Weighty reasons were advanced in the Convention, both for 
and against the retention of the words “ Australian waters beyimd 
ttttitorial limits.” In opposition to the words reference was made 
to tlie vagnoness of the ex|nresaion ” Australian waters.” 









In the absence of a definition, it was said, o«nn|^iea1ied ^jueietions 
might arise in |H*actice as to how far from the Australian coast 
‘ Australiain waters ” might be deemed to extend, and whethm: at 
a given time a fishing boat was within those waters. More important 
still was the innovating proposal to give the Federal Parliament 
power to legislate respecting fisheries beyond its territorial limits. 
Outside those limits the ocean was the highway of all nations, and 
no country could claim to exercise exclusive jurisdiction over the 
high seas. It was not conceivable that any law affecting fisheries 
outside the territorial limit would be legally operative. It was not 
sufficient to say that the I^ripcnal Parliament would give the Com- 
monwealth power to legislate in respect of matters occurring beyond 
those limits The Inijienal Parliament could not effectively grant 
the Commonwealth a power which, according to the law of nations, 
it did not possess 

The arguments in support of retaimng the words admitted the 
difficulties pointed out, but claimed that there were powerful 
considerations which more than outweighed those difficulties In 
the first place this was by no means a new and untried grant of 
power , by section l.'i (c) of the Federal Council of Australasia Act 
(48 & 49 Vict c fit*), power was gi\en to that body to legislate in 
respect of " fisheries beyond territorial limits," the identical words 
used in tliis sub-section , the only condition to the exercise of its 
jurisdiction being (1 ) that its laws should be enforced onlj^ in Colonies 
which had adopted the Act and which were represented in the 
Council, and (2) that proposed laws relating to section 15 (c) should 
be reserved for the signification of Her Majesty's pleasure This 
had not remainefl a dormant power, but had been exercised 

In Januaiw', 1888, the Federal Council passed an Act to regulate 
pearl-shell and beche-de-iner fisheries m Austraban waters, adjacent 
to the Colony of Queensland 

This Aft was reserved for the Royal assent, which was pro- 
claimed on 19th July. 1888. In February, 1889, the Federal 
C'Ouncil jiassed an Act to regulate the pearl-shell and beohe-de-mer 
fisheries in Australian waters adjacent to the Colony of Western 
Australia. It contained provisions substantially similar to those 
of the Queensland Act The extra-territorial waters, within which 
it was declared to be in force, were defined m the schedule. 
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Botli the Qaeendand and West Atistralian Aots are remadtahle 
for the stringency of their provisions relating to the employment of 
colonred labour, showing that “ laws with respect to fisheries ” are 
capable of comprehending regulations controlling the employment of 
labour used in connection with fisheries These Acts are still in 
force, their operation being preserved by clause 7 of the Common- 
wealth Constitution Act. Thus, it was pointed out, extra-territorial 
laws relating to fisheries had been already sanctioned by the Imperial 
Crovemment, and enforced by the Governments of the two Colonies 
over a wide expanse of ocean, the boundaries of which were defined 
within parallels of latitude and degrees of longitude. The pearl-shell 
and beche-de-mer trade had been regulated , the fisheries had been 
protected , fees had been collected , labour had been supervised, 
and everything expected and desired had been obtained. Here, 
therefore, they had an illustration of the practieabilitj- of the grant 
of power contemplated Having received such a grant in the 
Federal Council Act, it would not be MUse for Australia to surrender 
it by omitting a similar enabling provision from the Constitution of the 
Commonwealth The power should ap^x'ar on the face of the (Con- 
stitution , they ought not to trust any implication hidden au ay m 
other clauses 

The practical arguments were strengthened by broader and 
more patriotic consideration. Such spheres of influence and control 
as had been already granted by the Imperial Parliament to the 
Federal Council should be reserved for and transferred to the Com- 
monwealth 

The {leople of .such a Continent as Australia, unique m its isola- 
tion and configuration, should have the right of control over waters 
outside the ordinary territonal limits We should begin our career 
^ A Commonw'ealth by mappmg out a sphere of influence, and of 
commercial trading operations, all round the (Continent, and for 
8(Hue considerable distance from the coast. Within that sphere the 
Commonwealth would represent and protect, not merely Australian 
interests, but Impenal interests We were taking over general 
powers from the States and from the Federal Ckmncil, and those 
powers should be sicoepted undiminished, and maintained unim- 
paired, without abandoning one jot or yielding one tittle of what 
had been acquired by the labours and triumphs of the pioneers of 
Australian progress. (See speeches of Mr. C. C. Kinoston, Sir 
JOKN Foksbst, Mr. A. Deakin, and Mr. K. E. O’OonNOa. Conv. 
Dteb., Melb., pp. 1861-1863 and 1872). 
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Ibctn-Teiritoiial Operatioiis of Law. 

This sub-section affords an interesting illustration 01 one of the 
few Federal powers granted to the Commonwealth Parliament 
authorizing it to pass laws capable of having extra-territorial opera- 
tions, that 18 , operating on the high seas beyond the three mile 
limit. Generally speaking, the grant of powers of self-government 
to the component parts of the Bntish Empire connotes lestriction 
of their exercise to the limits of the local territory and its adjacent 
sea limit is recognized universally by the law of nations and by 
Statute Territorial Waters Jurisdiction Act 1878. 41 & 42 Vict. c. 73. 

Hence m the grant of powers to the self-governing communiti^ 
of the Empire the maxim Exira territori'um pis dicenti impune 
Jiaud paretur primarily applies (Madeod v Attorney- General for 
New South ^'ales, (1891) AC, 4.75. at p 458), as it does to other 
acts of Bntish legislation, and to extend the effect something must 
appear either from the express language or the necessary scope and 
intent of its operation.s as apparent on the face of the Statute. 
Whatever is necessarily incident to the proper exorcise of a power 
passes with it a.s an implication Ktelley v Carson, 4 Moo PCC., 
63, Barton V 7'ay/or, 1 1 App ('as , 197 , Baxter v Commissioners 
of Taxation ( N <8 ff’ ) 4 C L R , 1087, at pp 1157, 1158 , Attornxy- 
General for Canada r Cam, (1906) A C , 542 , Hudson v Guestier, 
6 Crunch, 281 , The Ship “ North ’’ v The King, 37 Can S C.R , 
385 These case.s are examples of acces8or;y incidents attached 
by necessary implication to mam powers even where the accessory 
pow'crs require' extra-territorial application , but they are clearly 
to be distinguished from anv authority to claim additional main 
powers Per Isaacs, J in the MereharU Service Guild of Aus- 
tralasia V. The Cammonivealth S S. Owners' Association, (1913) 
16 C.L R., at p. 690 

51 . (xi.) Census^'’* and statistics : 

§ 68* “ CENSUS AND STATISTICS.” 

LEGISLATION 

Cexsvs and Statistics (De.akin) Act 1905. 

The office and bureau of Commonwealth Statistician is created, 
with powers and duties defined partly by the Act and partly by regu- 
lations under which arrangements may be made with the States for 
aid in giving effect to the Act 



A eensoa is directed to be taken in the year 1911 and in e\«ei 3 r 
tenth year thereafter, on a day to be appointed by proclamation. 
!l%e Statistician is required to collect annually statistics in relation 
to the following matters : — population , vital, social, and industrial 
matters ; employment and non-employment , imports and exports ; 
inter-state trade , postal and telegraphic matters ; factories, mines 
and productive industries generally ; agricultural, horticultural, 
viticultural, dairying, and pastoral industries ; banking, insurance 
and finance ; railways, tramways, shipping, and transport ; land 
tenure and occupancy , and any other prescnbed matters 

War Census (Hughes) Act 1915 
On 23rd June 1915, when it became evident that there would 
belong continuance of war and that an appeal would have to be made 
to the manhood and financial resources of the Commonwealth in 
order to prosecute the war, an Act was passed providing that a census 
or censuses should be taken in such States, territories, or parts of 
the Commonwealth and on such day or days, or within such jieriod 
or periods as the Govern or -General might appoint by proclamation. 
The persons or class of persons who were required to furnish particu- 
lars for the purpose of any such census ami the nature of the particu- 
lars required to be furnished, w'ere directed to be spt'cified in such 
proclamation Thereupon it liecame the duty of the Commonw'ealth 
Statistician to prepare forms and instructions and to take all 
necessary steps for the taking and collection of the census 

51. (xn.) Currency,®® coinage,®® and legal tender®^ : 

§ 69. “ CURRENCY.” 

LEGISLATION 

Australian Notes (Fisher) Act 1910-1911 

CSoBditiODS (A Issue. 

The Treasurer, is empowered with the authority of the Governor- 
Qeneral-in-Council, to issue Australian Notes, and to rc-issue and 
cancel them. Australian notes may be issued m any of the following 
deaiominations, namely, ten shillings, one pound, five pounds ten 
poands or any multiple of ten pounds They are a legal tender 
thXDughoat the Commonwealth and all territories under its control, 
nTfii are payable in gdd coin on demand at the Commonwealth 
Treasury at the Seat of Government. 
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The moneys derived from the issue of Australian notes and any 
interest thereon are to be plaeed to the credit of an account called 
the Australian Notes Account, which is a trust account within the 
meaning of the Audit Act Part of the moneys standing to the credit 
of the Australian Notes Account is to be held by the Treasurer in 
gold coin for the purposes of the reserve provided for in the Act, 
and the Treasurer may m\est the remainder 

Bv the Act of 1910, the Treasurer was required to hold in gold 
coin a reserve as follows — (n) an amount not less than one-fourth 
of the amount of Australian notes issued up to seven million pounds 
and {h) an amount equal to the amount of Au.straban notes issued in 
excess of £7,(MMt,(MH) 

B\ the ameiubng Act i,f 1911 the required amount of the 
reserve was altereil to be not lees tlnin one-fourth of the amount of 
Australian notes issued 

Volume of Note Issue. 

(In the 24th danuaii 1!H9 the number of rommonwealth 
notes issued and iii < iieiihitioii and not redeemed were 19,024,083. 
repiesentiiitr an amount of L.")7 72.') (109 sterling The amount of 
gold Com held in the Tieasnr, for the purposes of the Act at that 
date was 122, 92.' 97 1 19s , Kque'-eiitiii" 38 K") iiei cent of tlio notes m 
circulation In <id<lition gold was held elsewhere amounting to 
l.'itMt.OtH) Im ludiiiir this slim, the gold reserve was 39 02 per cent, 
of the notes lu (ireul.ition 


§60. “COINAGE.” 

LEttlSL VTION 
('oi-N\<-c (Fokrksi) .Act 1909 

Denominations of Coins. 

In the U'riiis ot the InqxTial Coinage Aet 1870, this Act fixes 
the standard weight and tinciiess ot gold, silver, and bronze coins. 
It (uithori'/es tlie TuMsuier to cause to bo made and issued silver 
and bronze eoms of the following denominations Silver— florin,^ 
shilling si-xyieiiee, threejiencc , bronze ~ ]H‘imy. half-jiennv It also 
authorizes the issue of mekel eoms of the denouimatious, w'eight, 
and fineness to lie s])eeified m any proclamation under the Act. 
It provide, s that British or Australian coins shall be a legal tender — 
(a) in case of gold coins, Jo any amount , (6) in case of silver coins. 


up to forty shilliogs ; and (c) in the case of bronise coins, up to one 
liiulling. It also enables the Governor-General, by proclamation, 
to declare that any coins other than silver or bronze shall be current 
and legal tender to any amount, not exceeding five shillings, specified 
in the proclamation And it requires all instruments and transac- 
tions relating to money to be m terms of coins which are current 
and a legal tender under the Act, unless it is in terms of the currency 
of some Bntish possession or foreign country 

Decimal System. 

In 1902 a Select Committee of the House of Representatives, 
of which Mr G. B Edwards was Chairman, reported in favour of 
a decimal system of coinage . on a gold basis, v itli the British sovereign 
as standard V & P, 1901 1902, vol 1, p Sfil The report was 
adopted bj the House on lirth June 190.3 , and a further resolution 
of the House in favour of U'gislation foi caerjlng out the recommenda- 
tions of the Committee vas passed on 16tli June 1904 

§61. “LEGAL TENDER.” 

Commonwealth notes and certain eoms are made legal tender 
throughout the Commonwealth See “ ('urreiicy ’ and Coinage " 

51. (xrn.) Banking®® other than State banking ; also 
State banking extending beyond the 
limits of the State concerned, the incor- 
poration®® of banks, and the issue of 
paper money ; 

§ 62. “BANKING.” 

LEGISLATION 

CoMMOirwEADTH Bank (Fisuer) Act 1911-1914 

Constitabon and Bosiness. 

This Act established a Commonwealth Bank, called the Com- 
monwealth Bipik of Australia, with power to carry on the general 
business of banking, to acquire and hold land, to receive money oi. 

» fixed deposit or current account, to make advances, to discount 
bills and drafts, to issue bills and drafts and grant letters of credit, 
to deal in exchanges, specie, etc , to borrow money, and to do any- 
thing incidental to the above But it is expressly forbidden to 
iBStie bank notes for circulation as currency. (Australian notes are 
iissiied by the Treasury , see Notes to section 61 (xn.), supra). 
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BANKING. 


The capital of the Bank was £1,000,000, to be raised by deben- 
tures. This capital was, in 1914, increased to £10,000,000. Hie 
The Treasurer is empowered to advance money to the Bank, at 3^ 
per cent., for preliminary expenses and initial capital. One-half of 
the net profits of the Bank is to be credited to a bank reserve fund, 
available for the payment of any liabilities of the Bank. The other 
half 18 to be credited to a Redemption Fund, which may be used in 
repayment of any money ailvanced to the Bank by the Treasurer, 
or in the redemption of the debentures or stock issued by the Bank ; 
and any’ excess may be used on the redemption of any Common- 
wealth debts, or 8tatc debts taken over by the Commonwealth. 
The Commonwealth is declared to be responsible for the payment of 
all moneys due by the Bank 

The management of the Bank is vested in a Governor, appointed 
by the Govcrnor-Gcneial and holding office, during good behaviour, 
for a term of seven years The Governor may establish branches or 
agencies of the Bank m any part of the Commonwealth or of any 
territory under the control of the Commonwealth, and with the con- 
sent of the Treasurer may establish branches in London and in any 
part of the world The Governor may also establish a Savings 
Bank deiiartment, and branches or agencies thereof 


Six Years' Record. 


In the first business ]ieriod of the Commonwealth Bank, the 
broken year to .lime 30, 1913, the general and savings branches 
both registered losses amounting to £4(5,63(), but though the savings 
branch continued to show a debit balance for two years longer, the 
profits from the genciid biusmess of the Bank more than counter- 
balanced the deficit, and the Bank, as a wdiole, consequently has 
shown a profit since 1913 

The profits made by the Bank in 1917-18 were nearly £150,000 
below tlu' figures for the pieecding year which wa.s the best m the 
history of the Bank 


The complete record ot the Bank to June, 1918, is as follows : 

General Bank Savings Bank. 


Period. 

To June 1913 

1913- 14 , 

1914- 15 .. 

1915- 16 .. 

1916- 17 . 

1917- 18 . 


£ s d. 
*24,328 13 1 
t36.089 11 5 
t45,144 14 9 
tl24,539 11 8 
t341,021 7 4 
jl 95,881 15 4 


£ s. d. 
*22,307 19 6 
*26,448 13 8 
*5,927 8 6 
t20,307 16 4 
t38,201 14 0 
136,777 6 2 


* Dfebtor, t Creditor. 



BiUmifQ. 


{iee. fil lamjb. 


fWO* 


Tile total net profits of the bank from its inception to the end 
<£ the last financial year were £758,951/2/4 to which the general 
bank contributed £718,348/7/6, and the savings bank £40,602/14/11. 
Half the profits go to the reserve fund, and the other half to the 
redemption fund. 

The London branch of the Bank, on June 30, 1916, had 493 
private accounts with a total credit of £26,729. By the end of 
1917 the number of accounts had inci-easwl to 1,075 and the credit 
balance to £455,563. 

§63. “THE INCORPORATION OF BANKS.” 

Though, according to the dicta of High Court Judges expressed 
in Huddart Parker v Moorehead, 8 C.L.R , 330, the Commonwealth 
has no general power to create corporations, that poAver is expressly 
given to it as regards banking corporations, Jumbunrm Mme v. 
Victorian Coal Miners' Association, 6 C L R., at pji 334, 356 , 
Hvddart Parker v. Moorehead, 8 C.L R., at p, 363 

51. (XIV.) Insurance,*’* other than State insurance; 

also iState insurance e.vtending; beyond 
the limits of the State conccniuHl : 

§64. “INSURANCE.” 

LEGISLATION 

Life Assubance Companies (Groom) Act 1905 

The mam object of this Act is to limit the amount of money 
payable by life assurance companies on the death of children, and 
it contains provisions to yirevent the proscribed amount being 
etceeded in any case by multiple msurances of a child A life 
aisurance company may not pay any sum, on the death of a child 
under ten years of age, except to the parent or the personal repre- 
sentative of the jiarent, nor except upon the production of a certifi- 
cate of death specially issued for the purjxjse by a Registrar of Deaths 
and indorsed to the Company. 

The Act does not apply when the person insuring has an interest 
in the life of the child ; nor where the insurimce is effected by a person 
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INSURANCE. 


in loco 'parentis as an advancement of the child, and the amount 
payable on death under 2] yeara does not exceed the premium 
payments with interest at 4 per cent 

Ma7{ine Insitrance Apt 1909 

This Act (which, m eonipjjance with the limited scope of the 
constitutional legisldtive power, is expressed not to .ipply to State 
marine msurance except when it extends bej ond the limits of the 
State concerned) exactly follows the code framed by Mr Chalmers, 
as enacted in Great Britain b> the Marine Insurance Act 1906. 

It applies to maiiiic assurance and to State marine assurance 
extending bcAond the limits of the State concerned A contract 
of marine insurance is a contract whereby the insurer undertakes to 
indemnify the assured, in wunner and to the extent thereby agreed, 
against iiiaiine losses, th.d is to sax, the lossess uicident to marine 
adventure A contiaet ot marine msurance may, by its express 
terms, or by usage of trade, be extended so as to protect the assured 
against losses on inland waters or on any land risk which may be 
incidental to any sea vox age Subject to the provisions of this 
Act, exerx lawful marine adxenture may bo the subject of a contract 
(f marine insuraiixe Ex cry contract of marine msurance by way 
of gaming or wagering is xoid Subject to the provisions of this Act, 
every person has an insurable m(e^e^t xvlio is mterested in a marine 
adventure The assiirisl must be interested in the subject matter 
insured at the tunc of tlic loss, though he need not be interested 
win 11 the iivsLiiaiK i is efleitcd 

The mode of asi cit aiiiiiig an .vssurable xahie is prescribed as 
follows — coutiad ot matim insurance is a contract based upon 
the utnio.st good faith and, if the utmost good faith be not observed 
by either jiarty* the sontuut max be axoided bx the other party. 
Subject to the iiroxisious of any Ait a contract of marine msurance 
IS miuliiussiblc ui cxideiicc in an action for the rccox'ery of a loss 
•uiuler the coiitiact unless it is embodied in a maiine policy in accord- 
ance with this Act 

Other jiiox isions of the Act iclate to double insurance, xvarrants, 
the voyage, the assignment of pollcx^ the premium, loss and aban- 
donment, measure of indemnitx, return of premium, and mutual 
insurance A sta t utory for m of policy is gi xmn in the second schedufe 
of the Act 
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61. (XV.) Weights* and measures : 

§ 05. «« WEIGHTS AHD MEASURES.*' 

This sub-section has been twice mentioned in judgments of the 
High Court as an example of a power which manifestly includes a 
power to regulate the domestic affairs of the States, and to control 
to some extent the operations of State Governments : Attorney' 
General of New South Wales v Collector, 5 C.L R., at p. 833 , B v. 
Barger, 6 C.L.R , at p 69 

In Attorney- General for New South Wales v Brewery Employees' 
Union, 6 C.L.R , at p. 614, Mr Justice Higgins observed that power 
“ to make laws with respect to weights and measures ” is wider 
than the power of the United States Congres.s to “fix the standards 
of weights and measures ” * 

Dedmal System. 

A select committee of the House of Representatives, which in 
1902 reported m favour of a decimal system of coinage (see Notes 
on section 51 (xir.) ), incidentally recommended the co-operation 
of the Commonwealth in any movement for the decimalization of 
the weights and measures of the Empire The report was adojited 
by the House on 19th June 1903, and both Houses yiassed resolutions 
in favour of a metric system of weights and measures for the Empire 

51. (xvi.) Bills of exchange®® and promissory notes ; 

§66. '‘BILLS OF EXCHANGE.” 

LEGISLATION 

Bills of Exchanok Act 1909-1912 

This comprehensive measure consolidates the law' relating to 
bSls of exchange, cheques and promissory notes, and is m ojieration 
throughout the Commonwealth. The Consolidation is based on the 
model of the English Act The amending Act of 1912 merely 
Corrects a ty}X)graphical error, in the principal Act 

51. (xvii. ) Bankruptcy and insolvency : 

No Commonwealth legislation has been passed with reference 
to this subject matter, but it is understood that a Bill has been 
drafted and that it will be dealt with when the state of public busmess 
alfords an opportunity. 
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51. (xvm.) Copyrights,*^ patents®® of inventions and 
designs,®® and trade^“ marks ; 

§ 67. “ COPYRIGHT.” 

LEGISLATION 
C’OPYRIGHT A(T 1905 

The first Copyright Act ymssed hy the Federal Parliament 
established a copyright office and pro\ ided for a Registrar of Copy- 
rights. It dealt with Jiterarv, ttiiiiical, and dramatic copyright, 
and also with artistic copjTight The term of copynght was 
forty-two years, or the author’s life and seven years, whichever 
was the longer Registration was a condition precedent to the 
bringing of proceedings for infringement First publication or 
production m Australia was essential to protection. As copyright 
was only conferred on books prmted from type set up or plates 
made in Australia , and as regards artistic works, copyright was only 
on those made m Australia 

Copyright Act 1912 

The British Copyright Act 1911, passed as a result of and after 
conference with the self-governing Dominions, placed the whole 
law of Empire copj'nglit on a new footing. It is expressed to extend 
throughout His Majesty's domimons , with the proviso that it 
shall not be ojierative in a self-governing Dommion unless declared 
by the Legislature of that Dominion to be in force therem, either 
with or without modification or addition, relatmg exclusively to 
procedure and remedies, or necessary to adapt the Act to the cir- 
cumstances of the Dominion The Act is also deemed to extend ” 
to any Dommion with respect to which the Secretary of State 
certifies, by notice ui the London Oazelte, that the Dominion has 
passed legislation imder which the works of Bntish authors resident 
out of the Dominion, and of foreign authors resident in the Bntish 
‘Dommions to which the Act extends, enjoy withm the Dominion 
rights substantially identical with those conferred by the Bntish 
Act Each Dominion, m order to enjoy the full benefit of the 
British Act, has the option of either declaring it to be in force in 
the Dommion, or of passing substantially identical legislation. 
The Commonwealth of Austraha has chosen the former coarse. 
TTie Commonwealth Copyright Act 1912 repeals the Act of 1906 and 
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doidftres that the British Act, with a few small adopting modifications 
is in force in the Commonwealth as from the Ist July 1912. 

The British Act which is annexed as a schedule to the Australian 
Act repeals all the old copjTight laws, and provides for a compre- 
hensive system of Imperial and International copyright. It 
extends to literary works (including maps, charts, plans, tables, 
and compilations), dramatic works (including choreographic works 
or entertainments in dumb show, and cinematograph productions 
musical works, and artistic works (mchiding architectural works of 
art). CopjTight sub.sists in every original work just published 
within the parts of the British Dominions to which the Act extends, 
and to unpublished works w hose author was, when he made the work, 
a British subject or resident within those parts Copynght is 
defined as the sole right to produce or reproduce a work, or any 
substantial part thereof, in any material form whatever . and to 
perform it (jierformance meaning any acoustic rejirescntalion and 
any visual representation of dramatic action), or m the ease of a 
lecture to deliver it , and in the ease of an unpublislicd work to 
publish it , and uichides rights of translation, dramatization or 
conversion, the right to make any rec<ir(l. perforated roll, cinemato- 
graph film, or other contrivance for mechanical Ticrformanco, and 
the right to authorize an}’ such acts The term of copjnght is the 
life of the author and fifty years after hj.s death 

The part of the Act dealing with international copynght 
empowers His Majesty, by Order in Ckiuncil. relating to a foreign 
conntrj^ to apply the Act (a) to woiks first published in the foreign 
country as if they were fiist published m a British Dominion to 
which the Act exteiid.s , (6) to work-s of the .subjects or citizens of 
tl» foreign country, as if they were Britisli subjects , (f ) to residence 
in the foreign country, as if it were residence in a British Dominion 
to which the Act extends. Such an Order in Council may only be 
iu«cle with re.spect to a foreign country which has entertnl into a 
Ooj^jnright Convention with Great Britain, or satisfies His Majesty • 
that it grants reciprocal rights. 

The British Act dispenses altogether with the registration of 
cc^yrightB. The Australian Act, however, retains the copyright 
registers, but makes registration purely optional, except that certain 
aidditional sumnuury remedies for infringement are only availaUe 
to the r^pBtered owner of a right. 
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§68. “PATENTS.” 

LEGISLATION. 

Patest.s Act 19()3-])X)9 

The Paten ta Act 1903 established one patents law and admiiuB' 
tration for the Commonwealth It Mijierseded the State Acts, 
except in regard to existmg rights and pending proceedings. Exist- 
ing State patents were not afPecti'd , but a State patentee was enabled, 
if he wished, to obtain a Commonwealth patent (excepting any 
States in which the CommiShioner was satisfied that the invention 
had been anticipated) for the unexpircd term of his State patent. 
The patentee then had the option of surrendering his State patent ; 
but unless he did so it continued in force 

The Act na.s based chiefli on the English Act of 1883 and the 
amendments ihercot It contained some modifications adopted 
from the law of one or other of the States A Patent Office was 
establishc'cl, controlled (under tlu' Minister) by a Commissioner of 
Patents, and jirovi.sioii was made for t.he appointment of Deputy 
Conimissioiiers and examuiers 

The Act contains provisioas relatmg to the working of patents, 
and compulsory liecmces. taken fioin the English Act of 1902. 
When a jaitent lia.s 1-een m force for two years, any person interested 
may present a ix-titioii to the tloinmissioncr alleging that the reason- 
able requirenicnt.s of the public with resiiect to the uivention have 
not been satisfied, and ]iia\iiig for the grant of a compulsory licence 
or m the altemative foi the rc'Vocation of the patent. The Com- 
missioner may refer the tx'titioii to the High Court, or the Supreme 
Court of the Slate m which the Patent Office is situated , and if 
the Court finds that tlie reasonable requirements of the public have 
not been satisfied, it may order the patentee to grant licences on 
such terms as if thinks fit , or. if it tiunks that remedy inadequate, 
may revoke the patent A fiirtlier provision (rejiealed when the more 
•elaborate clauses of 1909 were introduced) threw upon the patentee 
the onus of ])rovmg that reasonable requirements had been satisfied, 
where the t'ourt found that the patent was worked or the patented 
article uianufaetured exclusively or mauily outside the Common- 
wealth. 

The Patents Act 1909 adopts, with one important variaMtm 
the provisions of the English Act of 1907 with regard to the wnrkhiff 
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id patents. After a patent has been in foroe for four years, any 
perscm may apply to the Court for an order declaring that the patented 
article or process is not manufactured or carried on to an adequate 
extent in the Commonwealth. Unless then, within a time limited 
in the order, the patentee proves that the patent is worked to an 
adequate extent in the Commonwealth, the effect of the order is 
(not, as in England, that the patent is void, but) that the patent is 
deemed not to be infringed by the manufacture or carrying on in 
the Commonwealth of the patented article or process, or by the 
vending within the Commonwealth of the patented article made 
within the Commonwealth That is to say, the order of the Court 
enables any Australian manufacturer to manufacture and vend 
but does not enable foreign rivals of the patentee to import and vend. 

The Patents Act 1909 also takes from the English Act of 1907 
the provisions w’hich invalidate certain restructive conditions m 
contracts for the sale or lease of, or licence to use or work, patented 
articles or processes 

Patents Trade Marks and De.sions Act 1914. 

During the continuance of the war, and for six months there- 
after, the Governor-General is invested with extraordinary powers 
to deal with patents trade marks and designs He may by regula- 
tion avoid or suspend a patent or licence held m the Commonwealth 
under Commonwealth law by an enemy subject , he may avoid or 
suspend registration and all rights conferred bj' the registration of 
any trade mark or design, the proprietor of which is an enemy 
subject , he may avoid or suspend any apphcation made by an enemy 
subject for any right under the Act. 

The Mmister may by regulation be authorized to grant to 
lum-anemy persons licences to use, exercise or vend, patented mven- 
tibn and registered designs which, under the foregoing provisions 
axe liable to avoidance or suspension 

Patents (Partial Suspension) Act 1916. 

The operation of section 87 (o) of the Patents Act 1903-1909 
which provides that where patents are not worked to an adequate 
e^ctent in the Commtmwealth, certain liabilities may be incurred, 
is suspended during the present war and sk months afterwards. 
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Httare of a Patent. 

A patent of invention is sometimes described as an incorporeal 
personal property, a description which is sufficiently accurate for 
some purposes. It is, no doubt, personal property as distinguished 
from real property, and in that sense it may be described as a 
chattel. In Steers v Rogers, (1893) A C , 232, at p 235, Lord 
Hbbschell, L C., said — “ What is the right which a patentee has 
or patentees have t It has been spoken of as though a patent were 
a chattel, or analogous to a chattel The truth is that letters taken 
do not give the patentee any nght to uao the invention — they do not 
confer upon him a right to manufacture according to his invention. 
That is a right which he would have equally effectually if there were 
no letters patent at all , only m that case all the world would equally 
have the right. What the letters patent confer is the right to exclude 
others from manufacturmg m a particular way, and usmg a particular 
invention ” 

The same doctrine has been laid down m the Supreme Court 
of the United State.s “ The franchise which the patent grants 
consists altogether m the right to exclude everyone from making 
using or vending the tiling pa'en*ed wu'h mt the permission of the 
patentee. This is all he obtains by the patent And when he sells 
the exclusive privilege of making or vending it for use m a particular 
place, the purchaser buys a portion of the franchise which the patent 
confers. He obtains a share in the monopoly, and that monopoly 
18 derived from, and exercised under, the protection of the United 
States.” (Per Taxey, C.J in Bloomer v. McQmwan, 14 How., 
539, at p, 549, cited by the Court in Boesch v Graff, 133 U.S . 697, 
at p. 702 There is no doubt, also, that this franchise or monopoly 
has no effective o]ieration beyond the territory of the State under 
whose laws it is granted and exercised Potter v. Broken, Hill 
Proprietary Co Ltd , (1906) 3 C L R , at p. 494. 

Enforcement of Patent Rights. 

An action was brought in Victoria alleging an mfrmgement in 
New South Wales, by the defendants, (a Victorian Company carrying 
on mining operations iii New South W ales), of the plaintiff s New 
South Wales patent, and claimmg an mjimction and damages. Tim 
defendant by its defence alleged that the plamtiff’s patent was 
invalid on vanous grounds It was held by the High Court that the 
plaintiff’s cause of action was not justiciable in Victoria. 





of letters patent for an invention is a grant of a right to 
aSxdnde otliers from mannfacturiag or using the pmticolar inven- 
tkm within the territory of the State under whose laws it is granted, 
and the title to the right must devolve, as in the case of land, accord- 
ing to the laws of that State. The grant of letters patent is an 
eaercise of the sovereign power of the State, and therefore, as in 
the case of title to land, the validity of the grant is not examinable 
in the Courts of another State, except in oases where the question 
of that validity arises merely incidentally in an action otherwise 
oc^nizable by the Courts of that other State. The circumstances that 
patent rights cannot be enforced against a person who can prove 
that the invention was not novel does not exclude the operation of the 
above rule : Potter v. Broken Hill Proprietary Co. Ltd., (1906) 
3 C.L.R., 479. 

§69. “DESIGNS.” 

LRGISL.\T10N. 

BrsKJNH Act 1906 

An office is established calle*! " The Designs Office,” mid a 
sub-office is established in everA' State other than the State in 
which the Designs Office is established There is to be a Registrar 
of Designs, and until otherwise determined the Onnmissifiner of 
Patents is to act as such Registrar, assisted b\ one or more deputy 
registrars After the commencement of the Act no application for 
the registration of a design under any State law is receivable, but 
all rights so acquired are preserved The administration of the 
State Designs Acts is transferred to the Commonwealth Copv right 
in a design means the exclusive right to ajiply the design, or authorize 
another person to apply the design, to the articles in resp<>ct of w hich 
it is registered Copyright subsists in ever>' de.sigr legally registered. 

author of a tlesigii is the first owner of the design, and is the 
praaon entitled to make appheation for the registration of the 
design. Any new and original designs not previously publisiietl may 
be registered and thereon 1 he certificates of registration are issued. ^ 

§70. “TRADE MARKS.” 

Tradb Marks Act 1905-1912. 

LEGISLATION. 

An office is to be established called “ The Trade Maries 
aid a anb-office is to be established in every State other than the 
Stete in which the Trade Marks (Moe is eAaUiahed. The Minkter 





for Trade «td Customs is charged with the execution of Aot. 
There is to be a Registrar of Trade Marks, aud oaiil tlw Oov’emQf* 
General otherwise detefioines the Commissioner of Patents is the 
Registrar of Trade Marks A register of trade marks is to be kept. 
A trade mark must be registered m respect of particular goods or 
classes of goods as prescnlied 

The admmistratioji of the State Trade Marks Acts is trans* 
ferred to the Commonwealth and the State laws are thereafter 
adrnimscered the {’ominonwealth as far as is necessary for the 
purpose of eomjileting tiien jx-ndiiig proceedings and givmg effect 
to then existing right'- -A registrable trade mark must consist of 
essential particulars with or without additional matter It must 
contain at least one or moie of the following essential particulars ; 
— (u) The name of a c<»i'l'au' iiuliMdual or firm represented in a 
special or partuiilar ni‘i*»ntr , {!>) the signature of the applicant 
for registration oi some jutdci cssor in his business , (c) an invented 
word or iiuonted word!' (d) a word or words having no .direct 
reference to the character oi (|uaIlt^ of the goods, and not bemg, 
according to its ordinate sigmhcation a geographical name or a 
surname, (c) aii\ otlit^ distinttnc maik, but a name, signature, 
or woid or woids othe't than such as fall withm the descriptions 
in tlic abo\e paiagi iph- («i. (^') (<) ami (d) shall not except by order 
of the Registrar Law Ofhee oi t'ouri be deemed a distmcti\e mark 
Authonte is sintn foi intcniational and mtoicolonial arrangements 
for the rc^cijiiocal piotcction ol ti.icle inir'Ks 

Commonwealth Trade plark. 

Two iioNcd featuu'' cf tjus Act are to be found in Pait VII 
relating to w inkers trade m.nlcs and Part VIII relating to 
the Commonwealth trade maik A wenktr or an association may, 
register a workers trade maik m the jiresenbed marmer and shall 
thereupon be deemed tlie rc'gistcrcd ynopnetor thereof, and be 
eiitithal to institute leg d I'roeeedings to prevent and reco\er damages 
• for auv eontiaMiition ‘>f this Pait in respect of that trade mark. 
A workers tiade maik defined as a mark winch is a distinctive 
devme, design sMubol legistered bv any mdiMdual Aus- 

tralian worker o. assonatum of Australian workers corporate or 
unmeoriiorato for the indicating that articles to which 

it to applied arc the cxcln-^^ve production of the worker or of member^ 
the assoriation 





The Minister may oause to be designed and registered a trade 
ntark called “ The Commonwealth Trade Mark,” oonsisting of a 
distinctive device or label bearing the words “ Australian Labour 
Conditions ” Upon the registration of the Commonwealth trade 
mark, the Mimster shall be deemed to be the proprietor thereof, 
and shall l>e entithnl to prevent its unauthorised application. No 
person can use the Commonwealth trade mark without the authority 
of the Minister It may only be B])phe<l to goods iniiudwl in or 
8})ecified by a resolution passed b> the Senate and the House of 
Representatives that in their opinion the eonditums as to the 
remuneration of labour m connection with the maiiiifai'ture of the 
goixlB are fair and reasonable The mark can only be used by the 
first pru]»rietor of the goods who has |K‘rsonslly manufactured 
them, or who luis paid for the labour other than his own m connec- 
tion with their manufactni-e at least the mmiinum amount nspiired 
to be paid to fXThons aitualh making the goods hi an nidnsfrial 
award or order, or an nuliistnal agrta-ment under an mdiistnal law 

Workers’ Trade Mark. 

Part \’I1 of the Trade .Marks Act l*Mi.') ] io\ided for the ii>gi8- 
tration h\ aiiv .\u8trahan worker or association of .Australian 
workers, of a distinctive mark indiintiug the goisls to wlinh it was 
applied were the pnsliiction of the workei or the miciiiIhts of the 
association, and im^K>s<>d {lenalties for the falsi' ni)]>lnntiou of such 
a mark 

In the AHornet/ Oenextl for Nru' South HVj/fs ? Jlrru'in/ 
Employers' Union, (HKW) (5 (’ LK 4d9 it was held h\ a majority 
of the High Court ((Jkikkith C ,l , Bakton and OCo.vnok .l.J , 
Isaacs and Hioois-S, JJ di.ssentmg) that this mark w os not u trade 
mark " within the meaning of the Constitution , that Part VII was 
in sulwtanee an attemjit to regulate the intemid trade of the States, 
not within or incidental to anj’ of the express pow ers eonferrwl on the 
Parliament to n-gulate that trade , that Part VTl was thendore 
vllra vires, and, though its provisions, if hmiteii to trade and com- 
merce betweei. the States, would lie within the eomjietimey of the 
(Commonwealth Parliament, it was injiosHible to sejiarate that which 
is within from tliat which is without the power, and the whole was 
invalid 

A nnion of brewery employees, registered in New South Wales 
as a trade union and as an industrial unjon under the Industrie^ 
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Arbitration Act of that State, registered a mark or label in the 
register of workers’ trade marks under part VII. of the Common- 
wealth Trade Marks Act 1905. The Attorney-General for that 
State, at the relation of several jomt stock companies carrying on 
the business of brewing in that State, who were also joined as 
plaintiffs, in.stitiite<l a suit in the High Court against the employees’ 
union and the registrar of trade marks, for a declaration that the 
provisions as to workers trade marks were invalid and that conse- 
quently the registi iition was invalid, and for an order cancelling the 
registration and an mjimotion restraimng the Registrar from keeping 
a register of workers' trade marks 

The Chief Justice (S'lr Samuel Griffith), after reviewing 
the history' of Rntish trade mark legislation and the authorities, 
said • 


In my opinion it follows, from a consideration both of the 
Statute law of Encrland and the .A.ustralian Colonies up to 1900 
and of the authoritative e\])osition.s of the law with respect tn trade 
niaiks 111 British Courts of Justice, that \vhert> the term ' trade 
mark ' as used in si'Ctum .‘d (xviii ) of the Constitution is to be 
regarded as a term of art or as a word used in po])uIar language, it 
did not in that yi-iir denote every kind of mark which might be 
used in triwie or iii connection with articles of trade and commerce, 
but meant a mark which is the visible symbol of a particular kind 
of incorporeal or industrial proja-rtv consisting in the right of a 
f>er^on engaged in trade to distmgui.sh by a sjieeial mark, goods in 
wiiieh he (leaR, or w'lth which he has dealt, from the goods of other 
{lersons This eoncejit includes, in my opinion, five distinct ele- 
ments (1) right which IS in the nature of pio]'>ertv , (2) The 

owTior of the right mu>t be a jKT.-^on. natural or artificial, engaged 
m trade , (ti) The right is appurten.mt or incident to the dealing 
with goods m the com sc of his trade (4) The owner has such an 
indejamdeiit dominion ovei the gomls to which the mark is to be 
affixed as to entitle him to athx it to them , (It is not material 
’ whether this right is incident to his possession of the goods or arises 
under an agreement with the owmer of them). (5) The mark dis- 
tingiushos the gomls as having lK*en dealt with by some ])articular 
jierson or iwrsons engaged in trade . . \^'^th ix'gard to 

this sjieeios of pro]>erty the jH>wer of the Parliament is absolute. 
They can presoribe the conditions on which it may be acquired, 
retained, or enjoyed , ^hoy may possibly even prohibit its enjoy- 
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The Minifiter may oause to be designed and registered a trade 
inaiii: called “ The Commonwealth Trade Mark," consisting of a 
distinctive device or label bearing the words “ Australiaii Labour 
Conditions ” Upon the registration of the Commonwealth trade 
mark, the Minister shall be deemed to Ihi the proprietor thereof, 
and shall lie entitled to prevent its unauthorized application. No 
person can use the ('-ommon wealth trade mark without the authority 
of the Minister It may only be ajipliwl to gooiis mcludwl in or 
specified bj’ a resolution passed by the Senate and the House of 
Representatives, that in their opinion the eonditions as to the 
remimeration of labour in connection with th<' manufacture' of the 
goods are fair and reasonable The mark can only lx- uscil by the 
first pniprietor of the gooels, who has (K'rsonally manufactured 
them, or who has paid for the labour other than his onn m connec- 
tion with their mamifaetun> at lea.stthe minimum amount required 
to be paid to iicrsons actuallv making the goods by an iiidiistrial 
award or order or an industrial agn>einent under an industrial law 

• 

Workers' Trade Hark. 

Part VIT of the Trade Marks Act ]i(>Mded foi th(> legis- 

tration by ant Australian worker or association of .Vustralian 
workers, of a distinctive mark imlicatimr tin* goixis to which it uas 
appluxl were the production of the worker or the mcmlx-is of the 
association, and im’xjsod penalties for the false ap]>lieation of such 
a mark 

In the Attorney- General for Xrw South Walea c liri irrnj 
Employees' l^nion, (1!KI8) U U L K 4<»1f it was held by a majority 
of the High Court (Griffith. U.I, Barton and O'Conmir. ,1.T , 
Isaacs and Higgins, JJ . dissenting) that this mark w as not a trade 
mark ” within the meaning of the (’onstitntiou ; that Part ^'ll was 
in substance an attempt to regulate the internal trade of the States, 
not within or incidental to any of the express jHiwers confeired on the 
Parliament to regulate that traile , that Part \'ll was thorefort' 
vUra vires, aiul, though its provisions, if limited to trade and com- 
merce between the .States, would be within the eoinjetency of the 
I!ommonwealth Parliament, it was iiqMissible to separatt' that which 
is within from that which is without the ]K)wer, and the whole was 
invalid 

A union of breweiy employees, registered in New South Wales 
as a trade union and as an industrial unjon under the Industrial 
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Arbitration Act of that State, registered a mark or label in the 
register of workers’ trade marks under part VII. of the Common- 
wealth Trade Marks Act 1906 The Attorney-General for that 
State, at the relation of several joint stock companies carrying on 
the business of brewing in that State, who were also joined as 
plaintiffs, instituttid a suit in the High Court against the employees’ 
union and the registrar of trade marks, for a declaration that the 
provisions as to workers' trade marks were invalid and that conse- 
quently the registration was invalid, and for an order cancelling the 
registration and an injunction restraining the Registrar from keeping 
a registf-r of workers’ trade marks. 

The Chief .Justice (Sir Samuel Griffith), after reiiewing 
the historj’ of British trade mark legislation and the authorities, 
said 


In 1111 ojiinion it follows, from a con.sideration both of the 
Statute' law of K.ngland and the Australian Colonies up to 1900 
and of the aiithoritutue expositions of the law with resjiect ta trade 
marks in British Courts of .Justice, that, where the term trade 
mark ' as used in s<'ctioii '>1 (xvin ) of the Constitution is to be 
regardisl as a term of art or as a word ii.sed m poiiular language, it 
did not in tliat \('fir denote evi-ry kind of mark which might be 
used in trade or in eonneetum with articles of trade and commerce, 
but meant a mark which is the Msihle symbol of a particular kind 
of incoqioreal or industrial pro])t*rty consisting in the right of a 
jierson cngageil in trade to distinguish hy a sjieciai mark, goods in 
which he deals, or with which he has dealt, from the goods of other 
jiersons. This conccjtt includes, m my opinion, five distmct ele- 
ments - (IJ A nght which is m the nature of pioperty , (2) The 
owner of the rigid must he n {ler.son. mitiiraJ or artificial, engaged 
111 trade , (.7) The right is apjuirtcnant or incident to the dealing 
with goods in the course of his trade (4) The owner has such an 
mdejK'ndent iloiiimion o\ei the gocxl- to which the mark i.s to be 
affixed as to entitle him to affix it to them , (It is not material 
* whether this right is nu ident to his po8,session of the goods or arises 
under an agromnent with the owner of them). (.5) The mark cUs- 
tmguishes the goixls as having been dealt with by some particular 
person or jtersons engaged in trade With regard to 

this species of property the power of the Parliament is absolute. 
They can prescribe the conditions on which it may be acquired, 
retained, or enjoyed , ^hey may possibly even proliibit its enjoy- 
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liMint altogether : but they oannot, by calling somothiog else by 
tile name of ‘ trade mark,’ create a new and different kind of indus- 
trial property ” . 6 C.L R., at pp. 512-513. 

The Chief Justice found the workers' trade mark to be wanting 
in all these five elements, and eoncliided - “ In my opinion, there- 
fore. the workers' traile mark does not conform in any resjieet to 
the concept of a traile mark as nse<l in the Constitution Since, 
then, the Parliament has no power either t.o create new kinds of 
property, or new kinds of bodies jiolitie exee])t us incidental to some 
express i^ower, or to create nen offoiiees except by way of sanction to 
a law alrtiady jvissed under .some ex])re.ss ]M)wer (LijotiH v Smart, 6 
C.L R . 143) there is nothing left ujwn which Part \'Il. of the 
Act can validly ojH’rate except tlie mark of an iiidividiinl worker. 
In m 3 ' judgment thi.s part of the Act is an attemjit to regulate the 
internal trade of tlie State.s It does not fall witlim and is not 
incidental to, aiiv of the express jMiwer.s eonfern-d on the Paiii.iment 
to regulate that trade, and, except so far as those jiowers '’xtetid, 
the jKiuer of the .State.s is ^•\<•lusl\e I think fiirthei, tlial the 
whole of the provi.sions of part \'II are so bound up together that 
it is iiiijKissible to sav that the Parliament v.imld lia\e enaittsl the 
provisions relating to mdi\iduu! workeis without tin le.st In m 3 
opinion therefore, the whole of Part 11 ismvalid" /VrtfKii-Kmi, 
C J , C C L II. at p .*>18 

Mr. Justice Bartox gave the following definition of a traile 
mark — ” What I take a trade mark to (w then, using 103 - ow 7 i woixl-S, 
is this • — A mark which is plaieii 011 gmxls (1 ) to distinguish them as 
the goods of the person who uses the mark , ( 2 ) exercising dominion 
over the gofKls, whether he has absolute ownershi]) or onh' a con- 
tractual right to the jxisstwision , (.3) in the course of his traile . 
and (4) exercising a right to the exclusive use of the mark " <i 
C.L.R , at j> He found the workers' mark to be wanting in 

these essimtials. and concluded ’* 1 am of ojimion that the Con- 
stitution uses the expression trade mark ' m the sense it bore 
both in the, I'niteil Kingdom and hen', apart fn>m Statute', in HKK). 
and that the power of legislation is eo-extensn e with that meaning, 
which does not eover the ‘ workers' trade mark ’ ■ /Vr Barton, 

J., 6 C.L.R , at p .53(1 51r. Justice O'C'onnor defined the essentials 

of a traile mark as follows • - “ First, the proprietor of a trade 
mark must have some trade or business coiuiection with the goods, 
mich M of owner, manufacturer, seller, or as having selected^ packed. 
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or performed some other trade or business operation on them, and 
the mark must be used by him in the course of and in relation to 
that business connection. Secondly, the mark must be capable of 
distinguishing the particular goods on which it has been used from 
other goods of a like chareu;tor m relation to which other persona 
have had a business connection of the like kind ” . 6 C.L.R., at p. 
64<t 


His Honors conclusion was “I take it, therefore, as estab- 
lished that the concept covered by the legal ox[)res8ion ' trade 
mark,’ as used by the I^egislature, the ('oiirts, and the commercial 
comnlun^t^■ m Kngland and Australia at the time of the passing of 
the Constitution, necessarily involved the two essentials I have 
mentioned Jt w'ould follow that the jxiwer conferred ujxin the 
Cornmonwealtii I’arhameut to make laws in res 7 )C‘Ct of trade marks 
extemls onh to trade marks having these essential qualities, and that 
it cannot extend to an> mark used in tnwle which is wanting in 
am of those essentials Nor eon the Commonwealth Parliament 
give Itself jurisdiction merely by declaring that a mark created by 
its authontv for use in trade is a trade mark within the meaning of 
the Constitution It cannot thus ex'pand its powers hv its own 
logisliitu e act and si, assume a larger control over the internal trade 
of a Stats' than the Constitution has conferred on it h C L.R., 
pfr OCoNNOK. .1 . at ])]) .■)4ti-.'>4l 

Mr. .histioe Iswcs however, thought that the attributes of a 
trmle mark stres.si'd in the judgiueiits of the niajonty of the Court 
were not essentials of the concept, hut accidental characteristics 
which though usnullv attached to triule inark.s as recognized by 
English law, weie not invanably so He proceeded — Havnng 
cleared the term trade mark of the non-essentials which hav'e 
clung around it by reason of certain remedial procedure and the 
notions which inevitahlv root them.selves in the soil of every day 
practice, and thence hraiu h out until at times thej' obscuri', the 
ijentral ohjoet itself, we tind that trade marks mean nothing more 
or less than marks used m trade and connected m some way with 
goods in ortier to identify the goods with persons, that is, to indicate 
their connection with some jiersons or class of jiersons who .singly 
or in assiH'iation have in some way dealt with or operated in relation 
to the goialh. The British Parliament has acted upon this in section 
62 of the Act of 19P5 with regard to special trade marks, making 
ozoeptional provisions as 'to their registration, still treating them 




M fairly within the ambit of trade marks. This enactment the 
Commonwealth Parliament has followeil in section 22 of the Trade 
Marks Act 1905. If the Commonwealth Parliament could validly 
pass that .section, it seems decisive of the present question If it 
could not, then could the State Parhament'eiiact it, and so create 
side by side with tlie Commonwealth Trade Marks Act another 
branch of tratle marks law, rccopnizcsl as such liy the Imperial 
Parliament, but altogether outside Commonwealth control * I 
do net think this diversity of jurisdiction wa.s mtciided by the 
Constitution. M\ opinion is that the Commonwealth 

Parliament may give to any csisling jiorson or jit'rsoiis, or deprive 
them of, the right of holding oi transferring trade marks I’art 
VII, of the Act docs not create an> artiticial (stmui for the juirixise 
— and it is unnecessarx to say that if it did that woulrl be inxalid 
— but it accejits certain indcjK'iulcnl ly c.visting facts (1) work- 
men single or associated . (2) a mark indicating their inborn and 
(3) their adoption of the mark . and them with all the''i‘ facts jere- 
existing, it jxTinits registration and confirm'- or confer'" legal owner 
ship and jiroteots it In this I sec noe.xeess of legislatixe anllionty 
Per IsA.At.s. J , t) C.L H . at pp ."iHI oS.'t 

Mr Justice Hlc.oiSs also thoiiglit that the suggested essc-utiuls 
were accidents merely, exohed from Chanec-ry jinicfiee ‘ It is 
clear,” he said, ’ that the words (raii'' m.irk uiti' ajijilied bc-foro 
IfXKf to inark.s licionging to journey men workers, to marks which 
did not identify any separat*' trading Imsiuess and which were 
assignable in gross. In short, the only attributes that 1 can find to 
be common to these goods in all their vnrvmg uses, the only essential 
differentia from other marks is thi.s the marks must la- iisc'd to 
identify the commodities with some yierson or body of persons and 
for the jiiirfiose of attracting tra<le and these attributes are all found 
in this ' workers' trade mark.' ” He regarded the meaning of the 
words in llXKf aa being a guide only, and not as conelusive - ‘ I'nder 
the power to make laws with respeset to trade marks, 1 cannot see 
he said, " w'hy Parliament cannot, at the least, bring into the class 
of trade marks pnntfxJ trade names and ' get u]» ' of goods — rights 
in the nature of trade marks, things wtiich were treated on the same 
principles as trade marks, but not hitherto called ‘ marks ’ in current 
language. What is committed to the Federal Parliament is not the 
class of things called trade marks, but the whole subject of trade 
marks. No doubt, we are to ascertain the Waning of ‘ trade marks ’ 
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u in 1900. But having ascertained that meaning, we have then 
to find the extent of the power to deal with the subject of trade 
marks — or, what is the same thing, to find the meaning of the 
‘ power to make laws with respect to trade marks.’ The usage in 
1900 gives us the central t>T>e it does not give us the circum- 
ference of the jjower. . I am, therefore, of opinion that, 

even if the charactenstK^s of the workers’ trade mark ’ did not 
bring it strictly within the class ‘ trade marks ’ as understood in 
1000, there is nothing in Pari Vlf of the Act ivhich transgresses 
the jiower confi'rred on the Federal Parliament ‘ to make laws with 
rosiKiet to trade marks ' " Pci Hiogin.s, J , 0 (' L.R , at pp 008-616. 

51. (xrx.) Naturalization^* and alion.s : 

§71. “NATURALIZATION AND ALIENS.” 

LWJISLATIOX 
X VI i'K.\i-iz.\TiON Act 1003 

The natiiiali/.atioii laws of the States are su^ierseded by this 
•■tet Finin Its comnu'iK eiiKmt it ve-'ts oxeltisivpiy m the ( 'ommon- 
wealtli (loverument the right to isMie certificates of naturalization, 
and declares th.it State' ccrtificate.s or letters of naturalization 
thereaftcT issueil shall be of no effect But it declares that ])er8ons 
who have prcvioush cibtamed State certificates or letters shall be 
deemed to Im* naturalized under the ('omiiionwealth .Act 

.An alien, to lie eiitithsl to a}>]>l\ for a certificate of naturaliza- 
tion, must 1 k' resident in the t'ommoawealtli, must intend to settle 
in the Commonwealth, mii.st not In- an aboriginal native of Asia, 
Africa, oi the islands of tbe Pacific (excepting Xew Zealand), and 
must have either (u) resuU'd m .Australia eontiniiouslv foi two years 
imnicHliateK ]ireeeding his apitlieation. or (/>) obtained m the I'nitod 
Kingdom a certiticaU- or letters of naturalization 

The (iovcrnor-deneial m Council may, with or without assign- 
ing any reason, in Ins di.scretion grant or withhold a certificate of 
naturalization m anj ease, as he thinks most conducive to the public 
good. 

An alien woman who marries a naturalized person is deemed to 
be thereby naturalized. In view of the declaration m the Imperial 
Naturalization Act 1870, that the nationality of a wife is that of 
her husband, this provisfou seems onnecessaiy. An infant, not 
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being a natiiral-bom British subject, whose father or mother holds 
a certificate of naturalization, or whose mother is married to a 
natural-bom British subject or to the holder of a certifioato of 
naturalization, is deemed to be naturalized if he has at any time 
resided in Australia with the father or mother. 

The effect of a certificate of naturalization is to entitle the holder, 
in the Commonwealth, to all jxilitical and other rights, jxiwors and 
jwrivileges, and to subject him to all obligations, to which a natural- 
bom British subject is cntithMl or subject to in th(‘ Com inon wealth , 
except that, where the Constitution or laws of the (^ommonvK'alth 
or of a State distingiush between the nghts of a natural -born and 
a naturalized subject, his rights are only those of a naturalized subject 

Nati’Ralization A(t 1!)17 

Ckmditions Precedent to Naturalization. 

A person who wa.s licforo the passing of this Act naturalized in 
a State or in a Colony' which has liecome a State shall lie dcomcil 
to be naturalized 

An applicant for naturalization shall jirodiice in siipjioit of his 
application his own statutory declaration .stating his name, age, 
birthlilace, occujiation and re.sidence, the length of liis resilience in 
Australia, and such other jiarticiilara as are prescnlKsi, and that he 
intends to settle m the Commonwealth 

Every applicant is rcctuire.d to advertise m the manner pre- 
scriljed his intention to seek naturalization and pnaliice to the- 
Minister newsimpers containing cojaes of the pri'scnbed nihertisii- 
ment , yiriHluce certificates of character from three natural-horn 
British subjects, two of whom aro householders and one of whom is 
a justice of the jieace, a fio.stinastcr a teacher of a State school 
or an olliccr of jtoliw , and satisfy the MmisUir that lie is able to 
read and wnte English. , 

Objections. 

Any jierson may make representations to the Minister objeetmg 
to any person who has applied or has advertised liis intention to 
apply for naturalization. Such representations shall be in the form 
of a statutory declaration The contents of any statutory declara- 
tion filed with the Minister in pursuance df this section shall not be 
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disoloaed to any person without the consent of the person making 
the declaration other than for the purposes of a prosecution for 
perjury. 

The Governor-General shall consider the application and any 
rejirescntation-s made under the last ])rcceding section, and may 
with or without assigning any ix'ason grant or withhold a certificate 
of naturalization as he thinks most conducive to the public good. 

Renunciation of Original Allegiance. 

The Governor-General is not authonzed to issue a i-ertificate 
until he has receiveil from the applicant the certificate of a .Justice 
of tlie High Gourt, a Judge of the Court of a State, or a pohee, 
stipendiary or sjiecial magistrate, that the applicant has before 
renounced liis allegiance to the coimtr\’ of which he wa.«, at the 
time of making liis application a subject or, in the case of an appli- 
cant who has obtained m the United Kingdom a certificate or 
letters of naturalization, the countrj’ of which he was at the time 
of his naturalization m the United Kingdom a subject, and taken 
an oath or afiiniiation of allegiance ui the form m the Schedule to 
the .^et 

Revocation. * 

The certificate of naturalization may be revoked, provided it is 
jirowd to the .satisfaction of the Governor-General that a certificate 
of naturalization has la-en obtainetl by an% untrue statement of 
fact or uitention , or the Go% emor-General is satisfied that it is 
desirable for any reason that a certificate of naturalization should 
bo rovoktal 


Common WKALTH Franchise Act l!K)2. 

No aboriginal native of Australia. Asia, Africa, or the islands of 
the Pacific, except New Z<>alHnd, is entitled to have his name placed 
on an electoral roll unle.ss so entitled under the Constitution .^ct, 
section 4d, which jireserves nghts enjoyed under the laws of the 
States before Federation 

Commonwealth Electoral Act 1917. 

Every naturalized British subject who was Iwm in an enemy 
country is disqualified for voting at Commonwealth elections 
during the continuance of jbhe war 
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Ikvaud AMO OiA>-AQS Pbmbions Aot 1908-1Q09. 

The following persons are not qualified to reoeive old-age 
pensions, viz : aliens , naturalized subjects of the King who have 
not been uaturalimi for the period of three years next preceding 
the date of their |)onsion claims, and Asiatics, except those Iwrii in 
Australia or alKingiual natives of Australia Afnca the islands of 
the Pacific or New Zealand 

War Precautions Ait 1914-1910. 

The CJovernor-General may by order jiiiblishwl in the Gazette 
make provision for any matters which apjiear nceessary or e.viieilicnt 
with a vnow to the public safetj and the ilcfenw* of the f'omrnon- 
wealth, and m particular for jtrohibitmg aliens, either generally or 
as regartls 8]i«*oificd phu*es, and either alwohitely or exeejit under 
specifiwl conditions and restrictions, from landing or embarking m 
the Commonwealth for dejHirtinir aliens from the Commonwealth . 
for requiring aliens to reside and reniaiii within ei'rtain itlaees or 
districts , for prohibiting aliens from residing nr reinaiaing in any 
areas specified m the order . for requiring aliens residing in the 
Commonwealth to eoinplv viith such ]>rovisionH as to ivgi.stiation. 
change of alsHle trn\elhng trading oi otherwise as are speeiHisl in 
the order, for applying to natiiralizisl |»er«ons with oi without 
modifieations all or nn^ jirovisions of an\ order relating to aliens , 
for roquinng any person to liisilose am informafioii in liis ]K)s.se.sHion 
as to any matter sjiecified in the order 

Power to Deport Abeiu. 

Kobtelmes, a kanaka labourer, had lieiui brought into Qiiecne- 
land under the jire-Fcileration Pai-ilii Island Imnugration Act 
(Queensland), (44 Vict , No 17) in ISKHJ he was brought before a 
police magistraU* sitting in I’etty Sessions, and charged with laung 
a Pacific Island labourer found ui Australia Ix'fore 31 si rVeeinlior 
1906, and n*asonably siijiposeil not to tx" employed under an agree- 
ment wit lull the meaning of the Federal Pacifie Island 1>abourers 
Act 1901 The magistrate was satisfied that the defendant had 
not been enqiloywi under agrwnient and orderesl his deportation. 
He appealed from this order to the High ('oiirt, which dismissed 
the apiieal • BMelmee v Brennan. (llKMi) 4 C.L R., 39.'> 

The High Court held that the right to decide what aliens should 
or should not become members of the community was an attribute 
of sovereignty ; that the right of a nation |o expel or deport foreigners 
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(whether alien friends or enemies) from the country wea as unquali- 
fied and as undeniable as the right to exclude them from entering 
the country . that this right was conferred upon the Commonwealth 
by virtue of the power to make laws with respect to {irUer alia 
aliens ” , and that the right to expel involved the right to do all 
things necessary to make the expulsion effective, among which was 
necessarily included the act of de]K>rtation. to the extent of the 
complete extrusion of the alien from the territorial borders of the 
.State The extra-tcrntonal constraint necessarily consequent upon 
the fU't of px])idsion was immaterial to the validity of the right of 
deportation It was held further, that the right of expulsion was 
not limited to ordering the ilefKirtation of the alien to the place 
wlience lu> came . it was general and unlimited, and could lie cxer- 
cist'd tlie deporting State in whatever manner and to whatever 
]jlaee was uece.s.sarv for effective de])ortation 

The Chief .lustice (Sir Samuel Griffith), said in his judgment : 

I'he power to make such law's as Parliament may think fit 
with res|H-ct to aliens must surely, if it includes anything, include 
the i»owcr to doternune the conditions under which aliens may be 
admitted to the eoimfrv, the conditions under which they may be 
jiermdled to remain m the country, and the conditions under which 
they ma> Iw deporteil from it I camiot, therefore, doubt that the 
C'omimmwealth Parliament has under that delegation of power 
authoiitv to make any laws that it may think fit for that purpose 
and it is not for the judicial branch of the Government to review 
their actionN, or to consider whether the means that they have 
adopted are wise oi unw i.se So far, therefore, the Statute appears 
tK) Ik* iiUiii rirc.s and oim to which effect must be goven The most 
serious difficulty suggest'd was. however, that the dejiortation of a 
jxirson from Australia will necessarily, owing to the geographical 
position of the Coniiiionwealth, result in the imprisonment of the 
lierson deported tieyond the territorial jurisdiction of the Colony 
That is no doubt true, and it is equally clear that the legislature of 
, the Commonwealth cannot make any laws which have effect as 
laws Ix'vond it*, own territorial limits, that is to say, three marine 
miles from the coast, except so far as its laws are in force on boud 
ships trading between different |»orts of the Commonwealth’'; 
4 C L.R , at p 404 

Referring to the case of Attorney- Oeneral for Canada v. Cain 
and OUhula, (1006) A.C^ o42, deoideti only a few weeks previously^ 



m mrmMjtxjmm Mm MMxm 


in wldoh th« learned Lord who delivered the judgment of the Privy 
Ooonoil used the expression “ deport him to the country whence he 
eutered the Dominion,” Sir Samuel GwFFrrH, said . — 

“ But it is clear that that cannot be the limit of the pi>wer. 
’He deporting State has no authority beyond its own borders. All 
it can do is to extrude the alien What Ixjcomes of him aftenvards 
is for him, not for them. It may lie that it would be unreasormble 
to take him against his will to some jilocc which is not his own home, 
but the remedy must be sought elsewhere I gav'e an instance in 
the course of the argument of the case of an alien, whom, for instance, 
the Swiss Confederation desired to expel from Switzerland Siipjiose 
he was a Russian, or an Englishman, or a Spamard. it is quite clear 
that they would have no authonty to convey him through the 
territories of neighbouring p<iwerH to his original home But that 
they have jKiwer to expel him from Switzerland is beyond all doubt 
what happens to him afterward-s is a matter to be eonsidensl on 
other grounds. I am, therefore, of o]>iiuon, on the authority of 
this deci.sion. that the C^immonwealth had power to jiass this Vet . 
that the justice who gave the adjudication had jiower to order the 
appellant's deportation; and that the deportation will lx* lawful 
What will happen afterwanls, where he will 1 hi taken and under 
what circumstances, are matters that must lx* dotermined in other 
authorities, but I think it will be found that the law of the Empire 
sufficiently provides for the safety «»f Pacific Islandi-rs wlio are Ix-iiig 
carried on the waters of the Pacific Ocean I have onl\ one other 
observation to make with reganl to the jxmit of restraint Ix'voiid 
the limits of the Commonwealth. It may re.is'mably lx- axHiimed 
— of course from one (Kiint of view it is a rather large assumption — 
that every alien who chixises to come into a sea-girt country knows 
that he is liable to lie deported and that be can only be dejxirted 
by sea ; and that he therefore agrees as a term of his ailtiussion 
to the sea-girt country that .such restraint may' )xi exercised ujxm 
him beyond the temtonal limits of that State for the purjxwe of 
his deportation as may be necessary' Regarded from this point 
of view the necessary restraint is made with his consent ” Per 
GBirriTH C.J., 4 C L R . at pp. 4416-407 

In Attorney- f/enrral for Canada p Cain and CUhuia. (1906) 
App. Cas., 642, referred to almve, it was decided by the Ihii y ('ounoil 
that “ one of the rights preserved by the supreme power in every 
State is the rij^t to refuse to permit an alien to enter that State, 
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to annex what conditiona it pleaaes to the permiaaion to enter it 
and to expel or deport from the State, at pleaaure, even a friendly 
alien, eapecially if it conaidera his presence in the State opposed to 
its peace, order, or good government, or to its social or material inter- 
ests ” For that proposition the judgment cited Vattd, Law of 
Nations, book I , section 231 , book II , section 125. Later on in 
the judgment it is said — ' The power of expulsion is, in truth, 
but the complement of the jiower of exclusion. If entry be pro- 
hibited, it would seem to follow that the Government which haa 
the power to exclude sliould have the power to expel the alien who 
enters m opposition to its laws ” 

The same doetrme lias l»een definitelv established in the Lnited 
States of .\meriea In Chae f'han l‘inq v United Stales, 130 U S , 
5S1 , the Supreme ( 'oiiit of tjie I'liitetl States aihnmMJ the \ahdity of a 
former .Ut of (’omxress evehiding Chinese labourers from the Ignited 
States In that ease Fcller, C.J . said — 'Those labourers are 
not eiti/.ens of the I'lnted States . thct are aliens That the 
Government of the I'nited States, through the aetion of the legis- 
lativ<‘ department, ean e.velitde aliens from its territory is a proposi- 
tion which we do not think ojx-n to contro\ersy .Tunsdiction over 
its own territory to that extent is an ineideiit of every indejiendent 
nation It is a jiuit of its mdejiendence If it could not exclude 
aliens, it would lie to tliat extent subject to the control of another 
jKiwer ' To ])rcs(>rve its indejiendcnce, and give security 

against foreign aggression ami encroachment, is the highest duty of 
every nation and tn attain thesi' ends nearly all other considera- 
tions are to U' siibordiiuit -d It matters not in what form such 
aggression and eneroaehiuent come whether from the foreign nation 
acting in its national character, or from vast horde.s of its people 
crowding m upon us The Government, jiossessing the power.s 
which are to 1 h^ exercised for protection and secunty, i.s clothed v\ith 
authority to dett>riuino the (K-casion on which the powers shall be 
callwl forth . and its determination, so far as the subjects affected 
jiro conceniod, is necessarily conclusive upon all its departments 
and oflicers " In the later case of Fong Yue Ting v. United States 
149 r S , b98, the same ihxitrme was approved. 

61. ( XX. ) Foreign corporations^* and trading or finan- 
cial corporations formed within the 
limits of the Common-wrealth : 

A 
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LEGISLATION. 

APSTRAUAN iNDtTSTRIES PRESERVATION (ISAACS) AtTT 1906 

Thv Australian Industries Preservation Act 1906, sections 5 (1) 
and 6 (1) assumed to be passed in the exercise of Commonwealth 
power over corporations provided - 

Section T) (1) Any foreign corjxiration, or trading or tinancial 
corporation formed within the ('ommonwealth, nhicli, either os 
principal or agent, makes or enters into any contract, or engages or 
isintmues in any combination — 

(a) with intent to restrain tnule or (ommcrce within the 
Commonwealth to the detriment of the ])ublic, or 

(h) with intent to ilestroy or injiin'' by means of unfair 
coinjietition any Australian industry the jirest^rvation 
of which is luUantageous to the Csnnmonwi-altli, ha\ing 
due n*gar<l to tlie inU'Tcsts of iirodiicers, workers, and 
consumers, is guiltv of an offence 

Section S (1) Any foreign corjioration, or triwling or iiniincial 
operation formed within the C^un monwealth, which rnonojxilues or 
attempts to mono]K)lm‘. or combines or cons))in‘s with aiiv (lerson 
to monojKilize any ])art of the traiie or commerce within the Com- 
monwealth with int.<’nf to control to the detriment of the pnhlic, 
the supply or price of anv service, merehaiidw, or eomnushty. m 
guiltv of an offence 

Other sections of the same Act jia-sstsl m the undoiihtisl exen'ise 
of powers eonferrerl b\ the Constitutioa si-ction .*i (I) relating to 
inter-state and external trade and comm«*ree wen* as follows 

Sis'tion 4 (1) Any js*r»oit who, eitlier as priiiei^wil or as agent, 
makes or ciit<*rK into anv contract or is or eontintu»s to Is- a tneinher 
of or engages in an\ comhinatioii. in n-latioii to tnule or coinmereo 
with other countries or among the Stati-.s - 

(а) with intent to restrain trade or eommerw* to the iletnment 

of the public , or 

(б) with intent to destroy or injiin- hy means of unfair 

com|ietition any Australian indu.strj' the pn'servation of 
which is advantageoii-s to the Common wealth, having 
due n‘gard to the interests of proilueers workers and' 
con.sumers, is guilty of an offenee 

Section 7 (1) Any |>erson who iTiono|xi1izes or attnmpts to 
monopolize, or comhines or eomqnres with any other ]xin*on to 
Rionopolixe, any part of the troile or oommeroe with other countries 
or amon^ the States, with intent to control, to the detriment of 
the public, the supply or price of any service, merchandise, or 
commodity, is guilty of an offenoe. 
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15b (1) "It the Comptroller-General belieres that an offence 
has been committed againat this part of this Act, or if a complaint 
has been made in writing to the Comptroller-General that an offence 
has been committed against this part of this Act and the Comp- 
troller-General believes that the offence has been committed, he 
may by wntmg under his hand require any jierson whom he believes 
to be ca])able of giving any information in relation to the alleged 
offence to answer questions and to produce documents to him or to 
some person narneil bj him in relation to the alleged offence. 

(2) No ]K.-rson shall refu.se or fail to an.swer questions or produce 
documents when required to do so in pursuance of this section. 

Limits ol Federal Power. 

In the case.s of IIu/Mart Patker <£• Co v Mourekiead ; Appleton 
V MtHtrehcad, (l!tu8) S (' L R . 330, it was held by the whole- Court 
that ]>aragra]ih ."il (xx ) of the Constitution docs not empower the 
Fetleral Parliament to create cor])oratinns. Vnit is limited to legisla- 
tion to foreign corjioration-, and as to tT<iding and financial 
ooqMirafions created by State law (I*renous dicta suggesting the 
contrary, in J Hmhiinnn t'oal M%n>- Co v Victorian Cced Miners’ 
Association. 0 (' 1. R , at |i|) 334, 3.)). must now- be- considered as 
of no authority) 

It was further held In a majoiitj (Isavcs. J dissenting) that 
the jiaragiaph does not em}tower the Federal Pailiameiit to control 
the ojsTation.s of curi (orations which lawfully engage m tratle and 
comriierce within a , 'state .Xs t,> what the paragraph docs empower 

the Fish-ral Parliament to ilo. the dieta of the .lusticcs forming the 
majont\ do not altogether ngns- The Chief .Instice and Mr. 
•Justiee Barton thotnrUt that it mne )K)wer to forbid coqiorations 
from euti'ring into any ]iarficular held of mtra-state commerce, or 
to iraiKisi> conditions iqwui their entry into such field, though not 
to control tiieir eondiict within the lawful sphere of their ojieratioiis. 
Mr .histice (> Connor thought that it was limitetl to legislation for 
the riM'ogmtion of coqioiations as legal entitie-s within the Common- 
wealth .Mr Justice Hiogins thought that it e.xtended to regulating 
• the status and ca])ae!t\ of l•o^Jv>^atlons and the conditions on which 
they might cam on business 

The east* involved the validity of sections o and 8 of the Aus- 
tralian Industrie.s .Xct IttOfi This' Act, which was directed against 
contracts, eombinatioiis and nionojwlies m restraint of trade, was, 
as to most of its (irovisions, limited (in acoonianee with the limits 
of the federal jicwer witi respect of trade and commerce) to matters 
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minting to trade and commerce “ with other countries and among 
the States." But sections 5 and 8, which dealt with offences by 
corporatioMS. purported to extend to trade and commerce generally 
— including intra-state trade and commerce - the Parliament having 
acted on the view that these provnsions could be supported as laws 
in respect of corporations, independently of the trade and commerce 
power 

On 22nd September HH)8 the C*om]itroller-General of Customs, 
in writing, stated that he believed offences had been committe<l 
s^^nst section 5 (1) (a) and 8 (1) (relating to corporations). Part II. 
of the Australian Industries Prest'rvalion Act liXXi (as amended by 
the Australian Industries fVeserva aoii Act 1!H)7) in connection with 
the trade in coal, and lie calleil ujion Hiiddart Parker & Co lAd 
a company duly fortiie<l under the laws of Victoria, to answer in 
writing several questions 

On tlve same day the roinptroller-Oeneral. in wnting, reqiim-d 
William Thomas Appleton, the manager of the alxtve-named Com- 
pany to answer the same (juestions, stating m this case that he 
believed that offences had been committe<l against sections 4 (1) (a) 
and 7 (1) relating to inter-state trade Both the comfiany and 
Appleton refuseil to answer the qiestions, aivd tbev were chargisi 
on information by K W’ iloorehead. an ofheer of custoiiis, with 
having refiiseil to answer the questions The informations were 
heard at the Court of Pettv Sessuma at Melbourne on 28th Septemlier 
1908 and in each case the defemiant was fined t.’) 

The defemlants appealwl to the High Court on the grounds 
That sections n ( I ) (u ) and 8 ( I ) of the Australian Industm^s l^roserva- 
tkm Act l!Kit} were unconstitutional and w/fia nrrs. and. therefore, 
proceedings could not 1 h* lawfully taken under section 15 b of such 
,Act (as amended), boMKl U)Kin a staUmient of the ladicf of the (\>m])- 
troller-General that an offence had been committed against such 
motions. That the jirovisions of sections 5 ami 8 were not really 
laws with respect to corporations but were laws vvith respect to , 
irade and commerce , tliat section loB was invalid. 

It was decided by the whole Court that sections 4 (1), 7 (1) and 
15 b of the Australian Industries Preservation Act 1900 (as amended 
by the Auutralian Industries Preservation Act 1907), so far ae 
applicable to inter-state trade were infra tares the Commonwealth 
ParUament and valid. It was further decided by the Court that 
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the inquiry authorized by section 15 b was not incoOBistent with 
the right to trial by jury conferred by section 80 of the Constitution. 
The Court also held that such an inquiry by an officer was not an 
exercise of the judicial power of the Commonwealth and was there- 
fore valid 

The niajonty of the Court held that sections 5 and 8 penalizing 
oorjiorations were ullfa rirt'n and void , that they were not laws in 
respect of oorjiorations but an unconstitutional attempt to control 
intra-state trade and commerce 

In the re‘siilt the conviction of Huddart Parker & Co , on the 
information under sections and 8 relating to corporations engaged 
in the internal tiade of a State was quashed The conviction of 
W T Appleton, for icf using to answer questions relating to inter- 
stati* triulc was contiriiiwl 

The (‘hicf Justice (Sir Sami ki, Criffith), m his judgment said : 

■■ Sections 4 and 7 aie limiterl in terms to matters m relation 
to trtule and conuncree with other countnes and among the States, 
and it IS not suggested that tht*se enactments are not within the 
first of the poweis eiiunicuited in section .’>1 of the Constitution 
Scctums and s arc not so limited as to subject-matter, but are 
limitisl to foreign coqioratious and trading and hnantial corpora- 
tions formed within the Coniiuonwealth udojiting the langdage of 
pi w of stH'tion -71 It IS <•0111111011 ground that sections o and 8 , 
as fraiiK'ii. extend to matters relating to tiomestio trade within a 
State, and the question i- whether the jiower to make laws with 
res]x*et to fon-igii e<»ii>oratioiis. and trading or hnaneial corpora- 
tions formed withm the limit- of the Commonwealth ’ extend to 
the governance and coiitr<l of such coriMirations when lawfullv 
engagisl in dome -1 ic tiade within the State If it does no limit can 
1 k' as-igiK'il to the cxcrci-e of the power The Coiiiiuoiiwealth 
PnrliHinent can make aii\ laws it thinks tit with regard to the opera 
lion of the eorjioratioii, for evainple, may presenlie what ofiteers 
,1111(1 servants it slmll piitplov what shall lie the hours and conditions 
of lalxuir, what i-eimmeration shall lie paid to them, and may thus, 
111 the case of such eorjairations. exercise eomplete coutiol of the 
domestic traile carriwl on by them 111 short, any law in the form 
■ No trading or firaiicial eor(ioration formed within the C'omnion- 
wealth shall,' or ’ Everv trading and hnaneial corporatiim formed, 
etc., shall,’ must necessarily he valid, unless forbidden by some other 
provision of the t^onstitiftion 
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“ It is not seriously disputed that the words ot pi. xx., if they 
stood alone, might be capable of such a construction, but the appel* 
lants contend that it is not the true one. The respondent relies 
cm the literal meaning of the words, which, he says, confer an expirees 
poa’er which is not to l>c cut down by implication. In support of 
this view he contends that the wools are large enough to include 
the creation of trading and finaiicial corporation.s. and that the 
power to create a corjKiration implies a piwer to attai'h to the 
corjwration when created an\ oondi.iou whatever that Parliament 
may tliiuk fit 

It may be that thi-. fonseqiicnct' would follow .so far as regards 
the internal affairs of a coriMiratioii so created whether it woidd or 
would not also follow as to their dealings with strangers But 
I am of opinion that the wonls in question do not on their face 
purj'f'rt to deal with the cn'atKm of eor|)oratuiu.s In th(> ca.se of 
foreign corjiorations it i.s oluioiis that the Parliament cannot cn*ate 
them. The formation and n-giilution of cor^ioiatioii.s in general is 
one of the matU-rs left to the State.s and in ni> jndgnient the words 
‘ formeil within the liinit.s of the (’oninionwealth mean formed 
tinder State laws Thi'V mat la- large eii()Ui;li ts> include corpora- 
tions formed In the Conimonwealtli itM-if within territory under 
Its exclusive junviiction, and coqtoratioiis creaUsl In the (’oniinon 
wealth itM'lf as in«tniments of goteniment . but an express |iower 
is not neceshary for either pnrjioK' 

■ In my opinion the meaning of pi \X is that m th«' casi* as 
well of tra^img and financial corporations fornusl within the Com- 
monwealth as of foreign coiqKirat ions the Comiiiouwealth must take 
tiiem a.s it finds them and may make such laws with re»qi**ot to their 
operations as arc otherwiw within its eoin]ietence ” 8 C L R at 

pp. 347-.^f0 

Sir SAMi'tL GRirriTH then cited drarui Trunk /iatiurnf Co of 
Canada v AUomrtj-dr^nerai of Canada (l!k)7) A.C O.'i, in which 
the question was whether a liominion Statute, prohibiting railway 
companies created under Dominion low from contracting out of 
liabilities to pay daniagen for injuries to their aervunts, woe within 
the competence of the Dominion Parliament a« railway legialation, 
or was i* substance an interference with “ property and civil 
rights, ’* a subject reserved to the Provincial Logislaturos ; and 
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after quoting from the judgments of the High Court in TAo Kinjf 
V. Barger, 6 C L.R , at p. 79, and the Union Label Case, 6 C.L.R , 
at pp. 502-503, he proceeded — 

“ Is then the enactment that tradmg and financial eroporations 
shall not enter into certain contracts or combinations relating to 
domestic trade wholly within a State, a necessary and proper means 
of carrying into ex<-( iitioii some other yiower expressly granted bj' 
the ('/onstitution m this case a power to make laws with respect 
to such coryHinitions ' 

The contracts .ind combinations mentioned arc governed by 
State- law, and arc citlici laufiil or unlawful under that law. If 
the Commonucalth i’ailiaincnt lan ileclare an act of a trading or 
finaiuial coryviration in iclatioii to domestic trade which is lawful 
under State law to la- unluwtul, it can r convrrso. make lawful a 
similar act of such a i oi|Hiratiou which is unlawful under State law-. 
A mon- tlagruiit iii\u.siou ot tlic sphen.s of the domestic law of trade 
and commerce and the doiiie-tK criminal law can hardiv be con- 
cei 1 ed 

III m\ judL'incnt the woids of pi x\ are not clear and 
uneipin oc<iI. hut an- oiK-n to two constructions, and. apyiKing the 
pniictplf-s which 1 have stated I think that they ought not to be 
eonstrued as aiilliori/.mg tlie < ’ommonweiiith to m\ade the field 
of State law as to douiestu tiaile the carrMiig on of which is within 
the capacity of trailuio and financial c-oiporations formed under the 
law.s of the SlaU- In other wonls, 1 think that pi xx. emjiowers 
the Commonwealth to oiohihit u trading and financial corywration 
formtal within the Comnionwc-alth from entering into an} field of 
ojieration, but dia-s not cmjHiwer the (\>nuiionwealth to control the 
ojn'rations of a coryairatioii which lawfully enters uyx>n a field of 
ofierntion, the control of whu-h i,s exclusiveh reserved to the States. 
For these reasons ( tlunk that seetions 5 and 8 are Itej'ond the 
eon-ctitutional ])owct of the Commonwealth and that the apyx-al of 
•Huddart, Parker ct: Co hIioiiUI Ih- allowed " Pei Griffith, CJ , 
8 C L R , at pp 352 3,54 

Mr .lustK-e Rarton stated at length his views as to the enact- 
menta, in substantial agrec-ment with the Chief Justice, and con- 
cluded ; - - 

“ I am of opinion, therefore, that sections 5 (1) (a) and 8 (1) 
0# these Acte, in so far as they deal with the domestic trade of the 



COSPORAtlOm 


[flME. fH (tx^% 


States, are ia no wise incidental or ancillary to the execution of 
section 51 (xx.) of the Constitution, and that the invasion of that 
sphere is prohibited by the Constitution. Hence, I am bound to 
hold that these provi^ons are invalid, and that the company is 
entitled to succeed. " Per Barton, J , S C L.K . at p. 366 

Mr. Justice O’Connor, in the coun«> of his judgment, said ; — 

“ In the bght of the oircumstances it maj fairly l>e taken that 
the framers of the Constitution intended by the sub-wctioii under 
consideration to confer on the Parliament of tlie ('’onimonwealth 
just that power which was wanting in the legislative bodies tlien 
existing in Anstrab'a - the power of iniikmg a uniform law for repi lut- 
ing the conditions nmler which foreign eorjMwations, and trading 
or financial corpiirations creattsl under the laws of any State, would 
be recognized as legal entities throughout Au^tralia .\s part of 
that jwwer there would he necessaiily implied the aiithont\ to 
impose on those corporations all such eonilitions on admission to 
recognition as would lie appropriate or plainly adajittsi to tlu' object 
of the sub-section and not forbidden by the ("onstitiition (Sw the 
judgments of tins Court it> the Jnmhitnnii ('due 6 (' 1, Tl 309) 
Recognition of a oorjioratioii as a legal entity msolves a n-copiition 
of its right to exercise throughout .Xustniha its eoriM)rah> fiinetions 
in accordance with the law of its Iwing that is. the l.iu hv ulneti the 
foreign or State law gave it existence ns a h-gal bo<l^ Kesiognition 
may lie absolute or on conditHms It in unnei'essan here, even if 
it were possible to make a eoiiii)n.'hen.si\e statement of the mutters 
which might Ik* the .subject of such conditions, but it iim_\ be stateil 
generally ttiat J'arharnent is ein|a»wer»*d to ena<'t anv law it ile<jnis 
necessniv for rcgulatuig the n'cogiiition thnmchout Australia of the 
corporation.s deseribctl in the scefuui, and may, ns part of such law. 
impose an> conditions it thinks lit, so long as tho.so laws and the 
conditions einbiKlied in them have ixdntion only to the eirenrnstunces 
nnder which the eorjioralion will lie granUsi nwiognition as a legal 
entity in Australia It nia\, for mstanic, prohibit altogether the, 
recognitii^n of corporations whose constitutions do not provide 
certain safeguards and see.uritios for jwyment of their creditors It 
may impose conditions on recognition to attain the same ends. As 
a prcliminaiy to recognition it may insist uprm compliance witti any 
conditions it deems exjiedient for safeguarding those dealing with 
the oorporatim. In the effecting of objects within these limits it 
must have the right to encroach on State j^wers to such an extent 
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M it may deem necessary. But when once reoogniticm ha* bemi 
granted — when once the corporation has, in Australia, the status 
of a legal entity — the limit of the power conferred by the sub-section 
is reached. The corporation then becomes a legal entity within the 
Commonwealth, subject to the laws of the Commonwealth and of 
the States in the same way as any other legal entity. In respect of 
trade earned on entirely withm the limits of any one State it is 
within the cognizance of State laws and State admmistration in the 
same way and to the same extent as any other legal entity •wit hin 
the State would Ixs in the like circumstances By such interpreta- 
tion only can full effect lie given to the power conferred by the- 
sub-section on the Parliament without derogating from the power 
to control its own mtemal trade and commerce which the Constitu- 
tion leave.s exclusively m the hands of the State ” Per O'Connok, 
J , 8 (’ L.R , at pp .373-374 

Mr Justice Hiuuins agreed that this was a law “ with respect 
to ’ trade and commerce — not to corporations . and he said : — 

“ But, it i.s asked. «hat then is the exact scope of the power 
in sub-section (.x.\ ) > I think it is my duty to face this question, 
but I do not wish to lie taken as giving any final or exhaustive 
definition in the first place, this sub section (xx ) does not give 
any power to mcorjionite companies Such power of mcorporation 
as the Federal Parliament has, is implied, not express, not direct 
and independent, but ancillary, incidental to its other powers. 
This sub-section apjilies only to corporations which have been 
fonned abroad, or (if trading or financial) by the States But 
there 18 ample scope provided for the Federal Parliament by this 
sub-section It can regulate such companies as to their status, 
and as to the iiowers which they iiiay^ exercise within Australia, and 
as to the conditions under which they shall be permitted to carry 
on business. 

. " The Federal Parliament can, in my opinion, prescribe what 

capital must be paid up, probably even how it must have been paid 
up (in cash or for v^alue, and how the value is to be ascertained) 
what returns must be made, what publicity mast be given, what 
auditing must be done, what securities must be deposited. The 
federal Parliament controls as it were the entrance gates, the 
tiflhets of admission, the right to do business and to continue to do 

* iMh 
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iHMteMB in Australia; the State PkiliamentB dictate wfaat aots 
may be done, or may not be done, within the wicloauTe, prescribe laws 
with respect to the contracts and business within the scope of the 
ponnitted powers. An Act which forbids to corporations, and 
punishes, a cmitraet which is within the permitted powers, is not 
an Act ‘ with respect to ’ corporations as such, it is an Act with 
ieei)ect to contracts. 

" The Federal Parliament can, as it were, regulate the terms 
of admission into a field and of remaining therein, but it cannot 
make a law imposing a penalty for piekiim a turnip. . . . The 

Fedmai Parliament can regulate coqiorations as to status, capacity, 
and the conditions on which business is jierniitkMl But it is for 
the State Parliament to regulate what contracts or combinations 
a corporation may make m the <*oiirsci of the permitted iMisineas 

“ In fine, if the Statute of Limitation.s or the Statutrc of Frauds 
or the commtm law as to contracts i,s to la* alt<‘red or reiiealt'd, 
even as to coqxirations, it must bt' ultcrcil or rc^s'alefl by the State 
Parliament, which can deal with prnate ^htsoiim as well as with 
corporations, and can secure uniform trestmeut ’ Pi r Hiooins, J,, 
S C.L.R., at pp. 412 414 

Mr. Justice Isaac’s, while agreeing that the jxiwer did not 
meinde the creation of corporations, took an entirely different view 
of what it did include — 

■ The creation of corporations and their consequent investiture 
with powers and capacities was left entirely to the States With 
these matters, as in the case of foreign coqxirations, the Common- 
wealth Parliament has nothing to do. It finds the artificial being 
in posseasion of its powers, just as it finds natural fieings subjt'Ct to 
ita junsibction, and it has no more to do with the creation of the 
one class than with that of the other. 

“ But laying aside creative power, what is left ? It cannot be 
merely the power to legislate fur the corporations w’ith relation to 
inter-state and foreign commerce. That, os already indicated, is 
oauferred to the fullest extent by the first sub-section, and to confine 
panigra}di (xx.) to that would give no meaning to its very definite 
w(Nrde. 
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“ Again, to reetrict its operatiwi to mtemal company regulation 
would J»e absurd. Apart from the inherent improbability of invest- 
ing the national authority with merely subordinate functions while 
retaining to the State the superior power of incorporation which, 
effectively exercised, could go far to nullify the inferior power, there 
are serious practical difficulties I am unable, therefore, to accept 
the argument that what the Constitution has handed over to the 
Federal Parliament is simply the body of company law. That 
would include all the prohibitory and creative provisioiis contained 
in the State Statutes , it would also include the power to alter the 
conditions of a company's cxj.stence, which is equivalent to creation, 
and to annihilate the eorjKiration altogether — which I thmk is 
equally with iTeation. outside the region of federal competency.. 
The power does not liKik behind the charter, or concern 
itwlf w it h ]iurelv iiit(>rnal manageuKUit, or mere jiersonal preparation 
to act , it Mews the heiiuis upon which it is to operate in their 
relations to outsiders or m ether words, in the actual exercise of 
their eoqiorats- powers and eiitni.sts to the f'oinmonwealth Parlia- 
ment the regulation of the eondiirt of the corporations in their trans- 
actions witli or as aflectiiiL' the public Many of the matters that 
m one aspect are internal .such as balance-sheets, registers of 
meinliers, jiayiiient of calls, --may in another a.spect and in 
certain eirouinsfaneos he mijiortant elements in connection with 
outward transactions, and li.ue a direct relation to them, and so 
fall ineideutsilly within the ambit of federal jiower The same mat' 
bo said of legal prcx-tHslmgs, reiiuKlica, and so on, including winding 
up proceedings so far as necessary to satisfy creditors, but not so 
far as extinction But whether anv given pro\usion is part of the 
federal {Kiwcr or not, must, as I view it. dejxuul on whether it ircludes 
or is necessarily incidental to the control of the conduct of the 
corporations in relation to outside persons This follows from the 
process of reasoning and elimination that the language itself forces 
upon us when effect is given to every w’ord. 

* "To some extent the grant of power has admittedly over- 
step^iecl the luie of demarcation .separating jimsdiction SvS to inter- 
state and foreign trade from that concerning purely intra-state 
trade. See the judgment of the learned Chief Justice in The King 
V. Barger, 6 C.L.R , 41, at p. 69. And once that line is passed, 
where is the now line to be consistently drawn, except where I 
have drawn it f 1 have shown that on the affirmative side the words 
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wre not satinfied by mere reoognitioD ; and on the negative or pro- 
hibitory side, what is the authority for drawing it at exclusion 
winoh, heeidee recognition, is also admitted by my learned brother’s 
view ? Notning in the Constitution lends itself to that result — no 
solitary authority English or American gives any countenance to 
it. So far as they go the American cases are opposed to it In 
Pembina Mining Co r Pennsylvania. 125 US, 181, at p, 186, 
Field, J , basing his statement on several authorities, says — ‘ The 
absolute power of exclusion includes the right to allow a conditional 
and restricted exercise of its corporate powers within the State.' " 
Per Isaacs, J . 8 C.L R . at pp 394-396, 402 


PROPOSED CONSTITUTIONAL AMENDMENTS 
RELATING TO CORPORATIONS. 

On 26th April 1911. the following projiosetl amendment of 
section 51 (sx ) was submitted to the {leople of the Commonwealth 
by referendum — 

81 {XX ) ' Corporetions including — 

(a) The creation, dimtolution, reftuintion. arul control of Coqiorations ; 

(5) Corporations formed under the laa of a State (except any (’orpora- 
tion formed solely for reIi|;ions. ehantahle, Beientilie or artistic 
purposes, and not for the acquisition of ^oiii ht the Corporation 
or Its meml^ers) including their dissolution, regulation unit control . 
and 

(c) Foreign Corjsirations including their regulation and control 

This amendment failed to secure the necessary constitutional 
ratification, supra p. 21. 

On Slst May 1913, the following proposed constitutional amend- 
ment was submitted to the jieople . — 

61. <xx ) '■ Corporations, including ; — 

(o) the creation, dissolution, regulation, and control of corporations ; 

(h) Corporations fomied under the law of a State, including the!/- 
dissolution, regulation, and control ; but not including municipal 
or govenunental corporations, or any corporation fomied solely 
for religious, charitable, soientifio, or artistic purposes, and not 
for the acquisition of gain by tbe corporation or its members ; and 

(e) foroign corporations, including their regulation and control.'* 

This propoeed am^dme&t failed to aeoure the oeoMuury 
«(»uititatioiiaI ntifioation, p. 23. 
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Objeotioni Stated. 

Federalists object to the Commonwealth Parliament receiving 
special and discrimmating powers of legislation which may be 
directed against, for the purpose of penalizing, corporations, and 
regulatmg them by laws which do not apply to private individuals. 
Under the same eircunistances of trade and commerce or industry, 
the laws which apply to private individuals should be applicable to 
corporations There should be no discriminating legislation against 
corjiorations, otherwise there would be, in the same State, two sets 
of laws relating to trade and commerce and industry, one by the 
State, applicable to private individuals, and the other bj' the Federal 
Parliament, applicable to coriiorations. Such a power vested in 
the Fedenvl Parliament would he unfederal and would lead to 
confusion and anomalies inconsistent with the Federal system. 
On the other hand Federalists would be quite prepared to support an 
amendment of the Constitution enabling the Federal Parhament to 
pre-senbe uniform company laws authorizing the creation and winding 
up of companies which desire to carry on business operations in all 
the States of the Commonwealth. This is a real need and would 
be a practical imjirovement 

51. (xxi.) Marriage'^: 

§78.v. “MARRIAGE.” 

There has. as vet, lieen no Commonwealth legislation passed 
with respect to mamage. This paragraph was mentioned inciden- 
tally in the High Court in Attorney- General for New South Wales 
V. Bretoery Employees Union, 6 C L.R , at pp. 585, 601, 610. 

Prohibited Degrees. 

The marriage laws of England were part of the body of English 
law introduced into the (Colony of New South Wales on its first 
settlement Marriages within the prohibited degrees prescribed in 
28 Henry VIII c 7, are therefore voidable during the lifetime of the 
parties, by the Supreme (’ourt of that State in its matrimonial causes 
jurisdiction. Decision of the Supreme Court, Major (f.c.MiUer) 
e. Miller, (19(»6) 6 S R (NS W.), 24, affirmed. Per Griffith, C.J. : 
— There can be no doubt that amongst the laws introduced upon 
the settlement of the Colony of New South Wales were the marriage 
]»W8 of Engluid. There can be no doubt, also, that amongst the 
pndiibited degrees prescribed in the Act, 28 Henry VIII. c. 7, is' 
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tibe ease of a maa who marries his wife's daughter. That has alva^ 
heen accepted as the law of Australia, and I see no reason, to doubt 
that it is so. The only doubt that has been thrown upon it now 
arises from the fact that when Australia was settled there was no 
Court that could declare such a marnage to be void, and it had, 
some time before the settlement tieeii determined by the English 
Courts that, as recited m the Act 5 & C William IV c 54, marriages 
within the proliibited degree were voidable only by Ei'clesiastical 
Courts m the lifetime of the jmrties There are oiilj throe possible 
alternatives - (1) That Mich marriages were \ok1 in Austialia , 
(2) that they were Nalicl aiul caiuiot lie iiii]ieaobed at all . and (3) 
that they were, a» m England, voidable but, owing to the circimi- 
stancos of the councrt there was no inimwiiate a\ailablo means 
open to person.s seebing to ha\e such a marnage deelarral %oid 
The third mow is the one that has always ac(e]»ted and f 
think is the sound one BaRaoN and () (’ov soR JJ tomurred 
Miller I Maioi, (I’MMi) 4 V L H , 21it 

51. (xxn.) Divorce'-" ami inatriiiiouinl causos ; and 
in relation thereto, parental rights, and 
the custody and guardianshi])of infants: 

S72b. “DIVOECE.” 

There has as yet been no (’oiiimonwealth IcKislation umier 
this head The paragra]>h was imideutalK refernHl to in the High 
Court m AUorney-ftfmiul of Xtii South H w/fs c liremtij Emplot/tf< 
Union, 6 (’ L li . at pp <io2 WIU The ms.s'ssitA of a Fialeial law 
relating to domicil has la-en frequeiitU toinmented upon m duoroe 
and matrimonial ca.scs. both by the judges and counsel 

51. (xxriL) Invalid” and old-age pensions : 

§73. ‘^INVALID AHD OLD-AGE PENSIONS.” 

LEGISLATION 

Ikvalid and Old aoe Pensions Act 11)08-1912 

Provision is made for the appointment of a (kimmiHsioner of 
Poosions who, subject to the control of the Minister, is the general 
administrator (A the Act. There is a Deputy Commusioner in each 
State. Subject to the Act, every person ;vho bos attained the age 
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ot 65 yean, or who, being permanently inoapacitated for woi^, has 
attained the age of 60 years, is, whilst in Australia, qualified to 
receive an old-age pension. The Governor-General may by pro- 
clamation declare that the age at which women shall be qualified 
to receive an old-age pensior shall be sixty years, instead of sixty-five 
(A proclamation accordingly was made in November 1910). 

The following [jereon* are not qualified to receive an old-age 
pension, namely- —Aliens , Asiatics (except those bom in Australia), 
or aboriginal natixes of Australia, Africa, the Islands of the Pacific, 
or New 2!oaland and a person w'hose accumulated property in or 
out <if Australia exccssJs £310 m capital v-aluc 

Among the iieeessan conditions to the receipt of a pension are 
the follow ing the apjilu ant must be of good character, must have 
resided contiiiuous|\ m \ustralia for at least 20 tears, must not have 
deserticil wife hushand or < hildreii without )ust cause 

A scheme of uualid iK'nsions applicable to persons above the 
age of 10 \cars who art* iK-rinaiieixtlt incapacitated from work by 
reason of an accident or illness did not come into operation until 
a date fixed In imxdamatum (IDth Notemlier 191(t) 

The ainouat of a (hmisiou mat not exceed the rate of £32 10/ 
jHT tear in ant c\<.ut, nor can it be at such a rate as will make the 
[Huisioiier K iiuumc together with |x-usion excei'd £.‘)8 H) per j’ear 
A scale of deductions fiom the maximum rate of jiension on account 
of uccumubitcd piojxTtt and other souices of income is given m 
Part of the Persons o\er the age of 16 years and pennan- 

cutlv bliiul <irt> entitled to |x>nsioii.s 

Invaui) Asn Oi.D-AGE Pensions Act 1917. 

This Act amends the definition of income under the principal 
Act by providing that money >>aid by the Commonwealth to any 
pensioner bj reason of his dependence on a member of the Forces 
* within the meaning of the War Pensions Act 1914-1916, or money paid 
by the roinnionwealth m {mreuance of an allotment made by mem- 
bers of the Forces within the meaning of that Act or money paid by 
way of war jiensions to any person who is a dependent within the 
i n*aning of the War Pensions Act shall not be deemed to be income 
within the meaning of the Invalid and Old-age Pensions Act, sp 
M to reduce the claims »f the pensioner. 



51. (XXIV.) The service’* and execution throughout 
the Commonwealth of the civil end 
criminal process and the judgments of 
the courts of the States : 

§ 74. “ SERVICE AND EXECUTION.’* 

LEGISLATION 

Sebvicb and Exscvtion ok Pkocess Act 1901-1912. 

This legislation deals with the service, in other parts of the 
Commonweal tn. of writs of summons and other process issued by 
the Courts of a State , the execution, in other parts of the Common- 
wealth, of warrants issued by the Courts, judges and magistrates 
of a State . and the enforcement, in other parts of the t'ommon- 
wealtii, of the judgments of the Courts of a State A wnt of summons 
may be defined as. in effect, a written command from the C'rown to 
a defendant to enter an appearance m the action ■ Dicey, Conflid 
Dates, pM;e 234. 

As r^ards the service of writs of summons, the Act follows the 
Australian Ci\'il Process Act 1886, passed by the Federal Council of 
Australasia, which in turn is based to a large extent upon English 
law and practice as to service out of the jurisdiction (Cf Common 
Law Procedure .4ct 18.52, c. 76, sec. 18 , Judicature Rules, 0. XI, r. 1). 

A writ of summons issued out of any State Court of Record 
(defined to include any Court which is requirwl to keep a reconl of 
its proceedings) may, if it bears the firescribed endorsement, and a 
Statement of the time limited by the Act for ap|iearancc. be served on 
the defendant in any other State or part of the Commonwealth 

On the return of the summons it must be made to appear to 
' the Court or Judge that the writ was personally served on the 
defendant . or in the case of a corporation served on its pnncipal 
effioer or manager or secretwrj' within the State or part in which 
' s er v ice is effected ; or that reasonable efforts were made to effect 
peraonal service thereof on the defendant, and that it came to his * 
ksoidedge or in the case of a corporation, that it came to the know- 
ledge of such officer as aforesud (in which case it shall be deemed 
to have been served on the defendant.) 

If the defemduit appear ihe origmating Court may, if it thinks 
fit, on the apfffioation of the plaintiff, ordm* the defendant to give 
seeuvity for costs. Where no appearance, is entwed or made hy 
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th« defendant, the originating Court may, if the suit is in respeot 
of a subject-matter— land or property — within the State, or a con- 
tract made or broken or an act done within the State, or if the defen- 
dant was, when his liability arose, within the originating State, or 
(in a matrimonial cause) is domiciled m the originating State, the 
Court may give the plaintiff lilierty to proceed ; and the judgment 
will have the same force and effect as if the writ had been served 
in the said State 

Other process in a suit may, subject to the Rules of the Supreme 
Court of the State in which the process is issued, be effected in the 
same way, and will have the same force and effect, as if served in 
that State. A summons for an offence, issued on a sworn informa- 
tion, or (by leave of the issuing Court or magtstrate) a subpoena to 
give evidence in anj civil or cnminal proceeding, may be similarly 
served m other parts of the Coininonwealth, and proceedings may 
bo taken to enforce attendance 

The provision for the execution of warrants is based on the old 
system, embodied in the Cngiish Justices Acts, and later in the 
Fugitive Offenders Act. of backing warrants A warrant, issued 
m one State for the apprehension of a person who is charged with 
an offence or has disobeyed an order of a Court, may be mdorsed 
bj- a justice in the State where the defendant is to be arrested, and 
may be executed accordingly Provision is also made for arrest on 
a provisional warrant, iiendmg the arrival and mdorsement of the 
original warrant 

The provision for the enforcement of judgments is based on 
the Australasian Judgments Act 1886, passed by the Federal Council 
of Australasia A certificate of the judgment may be registered in 
the appropriate Court of the State in which it is to be enforced and 
proceedings may then be taken on the certificate as if it were a 
judgment of the Court 

Section 10 of the .Act, providing that a defendant served with a 
writ may apply to the origmating Court for an order requiring the 
* complainant to give security for cost, is valid. McOUw t\ .yJif.lF. 
Malting Co Ltd (1918). 25 C.L.R , p. 416. 

Bitr».tenitorial Service. 

Before the passing of this Act the question of the competency 
of the jurisdiction of the Colonial and State Courts to deal with 
perso ns served with process outside their terntorial limits wee 
governed partly by looW legislation and partly by the rules ol 





private iiUtematMUuJ law. In Australia, before Federation, a Court 
could be empowered by the laws of its own Colony, such as the 
Gommcm Law Procedure Act, to entertain an action against a defen- 
dant out of the jurisdiction m a neighbouring Colony and under 
certain conditions to render judgment against him. 

A judgment entered under sueh an Act within the originating 
Colony was by the decision given in the case of Ashhvry v. Ellis, 
(1893) App. Cas.. 339, held to l»e valid and it could be enforced 
against the person or property of the defendant within that Colony. 
But it was not necessarily valid oiit.side the limits of that Colony. 
In other wonls, the Courts of other Colonies were not bound to 
recognize its valitlity, and to allow their process to lie used for the 
purpose of cnforcmg it against the projiorty or pt'rscm of the tlefen' 
dant within their jurisdiction Whether they would do so or not, 
depeiKied upon the rules of private intornat lonal law, as these have 
been laid «U>vmi in the Knglish Cuiirt-s , and not ujam the law of the 
Colony in which the judgment wa.-, rendert'd 

Tuniiiig now to the Federal *Servicc and Kxecution Act it must 
be noted that there is a great difference hetw(<eii the legislative jxiwer 
of the Comnumwealth Parliament which jmsw'd this .\et and the 
Colonial Parliaments which passed the (’omiuon Law Procnlure 
Acts Under the F«-derai Act it is provuleil (1 1 That a writ of sum 
mons issued out of an\ (!ourt of Rei ord in one State may he served 
on a defendant in another State (se<-ti«m 4) . (2) That if t he defeiidfuit 
doe.s not ajijx’ar to such a writ, the plaintiff miu. under certain 
combtions. obtain leave to pnweed with the action up to jiidgineiit 
(section 11) . (3) That a judgment so obtained sluill liave tlie same 
force and effect as if the wTit had been .served ui the State m which 
it was i.ssued (.section 12) The Federal Parliament has power tt> 
suthorize State Courts to issue such ooinniauds, to jxTsons in other 
States, and it has done ao It could hardlj' lie contended that if 
the defendant choose to disobtiy the eommaiid, the Court out of 
which it IS issued has no jurisdiction over him A judgment 
obtained in default of appearance under the provisions of Colonial 
laws authonzing service out of the jurimliction, was not nooeasarily 
r^arded as valid by the Courts of other Colonies. BuC under the 
Federal law the ][)osi(ion is entirely different. The Federal Parlia- 
ment has power to pass laws, with respect to the particular subjects 
eoniided to it, which bind everyone in the Commonwealth. A 
defendant served with a writ under a law of the Commonwealth is 
bound to obey thn command in the writ.' The Federal law musl 




SBKTXCBAiSXBCHmmTOi'fllOl^^ «fl 

mean this if it means anything. If he is bound by a valid law to 
obey the command in the writ, he is subject to the jarisdiction of 
the Ciourt which issues it. If this is so, that Court, on all the estab* 
lished principles of private international law, can render against 
him a judgment which is not only valid in the State of issue, but 
must b© recognized as such m every Court of the Commonwealth. 
The Service and Execution of Process Act expressly provides for 
thi.s, for by .section 12 it i.s enacted that “ when a judgment is given 
or made against a defendant who has been served with a writ of 
summons under this Act, such judgment shall have the same force 
and effect as if the writ has lioen served on the defendant in the 
State . in. which the writ wa-s issued ‘ If a wnt is served 
within a State, the Courts of that State clearly have a jurisdiction 
that 1 .S recotcmzed hv foreign Courts fommonu'eallh Law Review, 
vol 11 , p t>4 

Atleution IS drawn to these eoiisiderations lu consequence of 
a judgment of Mr .lustRe Coitus given m the Supreme Court of 
New South VViiles in the ease of HIiihI v f'olhngwood Tin Mine Co., 
2() \V N , l.'iS His Honor tlieixi suggested that .section 4 of the 
Federal Act was intended not to extend the jurisdiction of the State 
Court, liut to authorize the serxice in another State of a wnt of 
summons in ea.se.s where the jiarticiilar State Court out of w’hich 
the wnt 1 S.SUCS, ha.s jiirisdietion ajiait from the provisions of the 
Service and Execution of Process Act In Pi ingle v. Mnsgrove, 20 
W.N , 2S0. Mr. Justice Prisi! stated that he was not prepared to 
follow the decision tiiveii iii Blunt .' ('use The re.stricted view 
suggested by -Mr .lustiee Cohen has not been adopted by any 
other Court 

51. {XXV. ) llie recognition'^ throughout the Com- 
monwealth ot the law's, the public Acts 
and records, and the judicial proceed, 
ings of the States ; 

§76. “RECOGNITION.” 

LEGISLATION. 

State Laws and Records Recognition Act 1901. 

All Courts within the Coramonw'ealth are required to tsdeo 
judicial notice of Acta ef Parliament of any State, of the seal of 
any State, and of the signatures and seals of various State officials 
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•ad the seals of State Courts. It also provides for the proof, in all 
Courts vrithin the Commonwealth, of various public documents 
•nd records of the States, and of judicial proceedings of State Courts. 
It enjoins all Courts to take judicial cognizance of the signatures 
of Ministers of State of the Commonwealth and officials named in 
the Act and other officials named in proclamations issued by the 
Governor-General such as State Commandants, and the Common- 
wealth Statistician. 

51. (XXVI.) The people of any race’* other than the 
aboriginal race in any State, for whom 
it is deemed necessart' to make special 
laws : 

$76. '‘THE PEOPLE OF AHT RACE.” 

LEGISLATION 

There has been no legislation by the Federal Parliament which 
derives its main support from this paragraph, though there are a 
few enactments to which it might be called in aid 

By the Naturalization Act 1903, aboriginal natives of Asia, 
Africa, or the islands of the Pacific (excepting New Zealand) are 
excluded from the privilege of naturalization . and by the Common- 
wealth Franchise Act 1902 the same persons, and also aboriginal 
natives of Aust^ralia, are excluded from the nght to vote at elections 
lor the Federal Parliament. 

By the Inv^alid and Old-age Pensions Act 1908-1912, section 3, 
Asiatics (imJees born in Australia) and aboriginal natives of Australia, 
Africa, the islands of the Pacific, or New Zealand, are disqualified 
for pensions 

By the Post and Telegraph Act 1901 , section 16, contracts made 
bebaB of the Ckimmonwealth for the carriage of mails must con- 
tain a condition that only white labour shall be employed ; and by 
the Sugar Bounty Acts (now repealed) and other Acts granting 
bounties, the payment of bounty is made conditional on only white 
labour being employed 

For the Pacific Island Labourers Act 1901-1906, see notes to 
seeri<m 61 (xxx.), it^ra. 
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This paragraph was mentioned in Robtdmes v Brenan, 4 C.L.R., 
395, 415, as one of the subject-matters of Federal legislative power 
which might be relied upon to support the deportation of a kanaka. 
See notes to section 51 (xix ). at p. 486, sv^a. 

61. (xxvii. ) Immigration” and emigration: 

§77. “ nonORATION.” 

LEGISLATION 
Immigration Act 1901-1912 

This Act (which ih based to some extent on the pre-Federation 
Acts of the States), prohibits the immigration into Australia of certain 
classes of persons delined as prohibited immigrants ” 

Prohibited Immigrants. 

The following are prohibited immigrants — 

(a) Any person w ho fails to jiass the dictation test , i.e , to write 
out, when asked, not less than fiftv words dictated by an officer in 
any prescrilied language I'ntil languages are prescribed by regula- 
tion. any language authorized by the onginal .\ct of 1901 (» e any 
European language) is deemed to be a prescnbed language 

(4) Any {K^rson not fK»-.‘•e^^ed of the prescribed certificate of 
health . 

(r) any idiot, imbeeile, feeble inmded person, or epileptic ; 

(rf) Any jierson .siilTeriiig from a f-erious transmissible disease or 
defect , 

(f ) Any person .suffering from piilmouarj' tuberculosis, trachoma, 
or any loathsome or dangerous euniiiuinieable disease, either general 
or local ; 

(/) Any jierson suffering from any other disease or mental or 
physical defect, which from its nature is. in the opinion of an officer, 

. liable to render the jiersoii concerned a charge upon the public or 
upon any public or charitable institution , 

(ff) Any [lerson suffering from any other disease, disability, or 
disqualification W'luch is prescribed , 

(ga) Any person who has been convicted of a crime and aen- 
tenoed to imprisonment for one year or more, unless five yesurs have 
elapsed since the termmation of the imprisonment ; 
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(jf6) Any peison who has been ocmvioted of «ny crime involviag 
monl turpitude, but whose sentence has been suspended or shortened 
conditionally on his emigration, unless five years have elapsed sinoe 
the expiration of the term for which he was sentenoed , 

(ge) Any prostitute, procurer, or person living on the pros- 
titution of others." 

Xzoqptions. 

The followmg persons nro excepted from the provision f)f tlie 
Act • — {h) any person possessed of a certificate of exemption as 
prescrilied in force for the time being , (i) members of the King’s 
regular land or sea fon-es , {>) the master and crew of any pulilic 
vessel of any Goveniment . {k) the master and c-revv of any othor 
vessel landing during the stay of the vessed in any jxirt c f the (’om- 
monwealth (provided that profST identification cards for the whole 
crew have been produced to an olheer on deiiianti and jirovidisl 
also that any absentee from a miistriT of the crew, held ladore the 
vessel leaves, may bc' prcHumcHl to lie a prohibited immigrant) , 
(/) any person duly accredited to the Government of tho ('omnion- 
wealth by the liniH*rial or any other Go\ eminent or sent by any 
Government on any special mia.sion 

lleportation. 

A convicted prohibited immigrant i.s liable, m addition to or 
substitution for imprisonment, t4> lie dejiorted from the ('oiniiion- 
wealth on the order of the Minister. An alien eonvietcfl of an>' 
crime of violence again<rt the person mav also lie dojiorti'd at the 
expiration of his sentence 

PWalties. 

6eside.s fienalties against a prohibited immigrant, and jM'rsoiis 
abettii^ his entrj’, the master, owners, agents and charterers of the 
vessri from which any prohibited immigrants enter the Common- 
wealth are liable to a penalty of £1«M> for each prohibited immigrant. 

Tni^aetinn Abroad. 

To prevent the hardship of the rejection of immigrants on 
arrival, on account of physical or mental unfitness, the amending 
Act of I id 2 provides for the establishment of Medical Bureaux 
outtnde the Commonwealth, at which intending immigrants may be 
examined and reoetve oerridcates of be^th> 
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CONTBACr llOflOBitirTS AcT 1906. 

This Act imposes penalties on the introduction into Austratia 
of immigrants under contract to perform manual labour in Australia, 
unless the contract has been filed with the Minister and approved 
bjr him. The Munster’s approval is to be given only if in his opinion 
— (a) the contract is not made in contemplation of or with a view 
of affecting an industrial dispute , and (b) there is difficulty in the 
employer’s obtaining within the Commonwealth a worker of at 
least equal skill and ability (but this paragraph does not apply 
where the contract immigrant is a British subject either bom in the 
United Kmgdom, or descemled from a British subject there bom) ; 
and (r) the remuneration and other terms and conditions of employ- 
ment are a.s advantageous Ui the contract immigrant as those current 
for workers of the same class at the place where the contract is to 
bo jierformed. 

The Govenior-Geiicral in Council may by order published in 
the Oazettr. forbid, cither absolutely or with qualifications, the 
immigration of euntnut imiiiigrants intended to be brought to 
Australia in connection with or in contemplation of an indu-strial 
dispute , and duniig tlie eiirreiicj of sueh order, any such contract 
immigrants are dis'iiicd to lie prohibited immigrants. 

Kmioration Act 1910 

This .Act fleui.s w ith tlie miiigration from Austraha of young 
persons and aboriginal natives It is made an offence to take out 
of the Commonwealth excejit under jieriiiit (o) any child under 
contract to jierfunii theatrical, operatic, or other work abroad ; 

(b) imy Eurojx'nn child unless in charge of a European adult , or 

(c) any aboriginal native Contracts by children or abongmals to 
leave the Coiiiiiioiiwcalth are void unless filed with and approved 
by the Minister . and it is an offence to enter into such a contract 
with a child or lui aborigmal without forthwnth filmg a cop 3 \ Power 
is given to search vessels, and the master owner and agent of a 
vessel who has reason to suspect that any passenger is a prohibited 
emigrant is reqiared to notifj' the Cu-stoms 

Power to Exclude Immigiants. 

The ^Ktwer to exclude immigrants, or to expel and deport them 
after entr>'~ whether thei' are aliens or British subjects — is included 
in the power to maka laws with respect to immigratiem. Tho 





exeardse of this power undo* the Immigration Reetriotion Act 1901 
and amending Acts, which are now ooileotively cited as the Immigra- 
tion Act 1001-1912, has led to a series of decisions by the High Court 
as to the meaning and scope of this sub-section. 

IB at ry into the Commonwealth. 

Though every person who enters the Commonwealth is not 
necessarily an immigrant, entiy' into the Coinmonwealth is prima 
fade immigration. 

Stiangefs. 

The word “ immigrant *' involves the idea that the immigrant 
is a stranger to the countrj' to which he comes The question of 
who is a ' stranger " and who is an " Australian " has been dealt 
with in several cases, and it has been settled that neither the rules 
of nationality nor the rules of domicile are applicable to test the 
question whether a person entering the Commonwealth is an 
“ immigrant " or an Australian ‘ coming home ” 

Tha Dictation Teat. 

Ah Foo was charged with being, on the 26tb day of January 
1903, a prohibited immigrant, who, when asked to do so by an oflicer, 
failed to write at dictation and sign in the presence of the oflicer a 
passage of fifty w'ords in length in an European language directed 
by the officer It w-as alleged that he hatl failed to comply with 
the requirements of the Immigration Restriction Act 1901. section .3. 
The Full Court of Victoria held that before an offence under section 
3 (o) can be constituted it must lie proved that the officer selected a 
■coherent and continued passage of fifty words ; that he dictated 
tiiem and asked the immigrant to write them and sign his name and 
tiwt the iinmigrant failed to do so. Proof by the officer that he 
dictated a lesser number ol words and that the immigrant failed to 
write the words dictated to him is not sufficient . Chrtsiie e Ah Foo, 
(1904) 29 V.L.R , 533 ; 25 A L T., 189 , 10 A.L.B., 34 

In the case of Chia Oee v Martin, (1906) 3 C.L.R., 644, pro- 
hibited immigrants discovered as stowaways on board a ship at 
Fremcmtle were brought ashore in custody of the police. It was 
proved that the men arrived in Australia as stowaways on board a 
ship trading between Singapore and Fremantle and journeyed in 
tile ship to the end of the voyage. It was held that, in order to 
prove that a person entering the Commoowe^th is an “ imndgrant "* 
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within the tneaning of the Act, it is not neoeeftary to jHfOVe Mint he 
intended to remain in the Commonwealth for any definite period. 
The Chief Justice (Sir Samukl Gbiffith), in a judgment in which 
the rest of the (Jourt (Barton and O Connor, JJ.) concurred, said ■ 

“ There was, oiiviously, evidence that the men did not come to 
the Commonwealth mereh iritendiiig to enter its territory as mem- 
bers of a crew of a ship coiiimg here and going away again in the 
ordinary course of their hnsmess They had entered the 

(kiinmonwealth volimtanU they were found here, and they faded 
to complj’ with the test They therefore brought themselves 
clearly within the terms of seition sub-section (2) of the Act 
All the ingredieutK of the offence arc clearly proved It was sug- 
gestcfl that the term imniigiant m this Act means a person ‘ who 
arrives in the (’oniinonwcalth with the intention of becoming a 
yierinammt reswlent The word inav have that nieanmg in some 
eonU'xts When vou are < ontrastmg immigrants with members of 
a crew, that niav 1 k’ a convenient distinction to take, hut the pur- 
pose of this A( t Is ( learlv to jirevent eiitrv into the Commonwealth , 
the test IS one to Ik apjilied on entrj and the question whether a 
man is an immigrant must ts' a matter capable of being determined 
then and there It would lx- rediuing the Act to a nullity if the 
test of whether a man were an immigrant or not was to be some 
intention in his miml w hic h mteution the Commonwealth authorities 
might have no means of discovering The term ’ immi- 

grant IS elearlv satishcsl 1>\ the act of coming into the Common- 
wealth J C C R al p (».j4 

Persons Formerly Domiciled in a State. 

Two Chuiesc, Jong Hmg and Jong Nie who alleged that they 
had formerly nv,ide(l for several vears in Victoria, and had left that 
Colony on a visit to China were on their return, prevented from 
landing in Melliouriie h> the ('om monwealth officer appointed under 
the Immigration Rc-htrietioii Act 1901 to examine persons suspected 
of being prohibited iiiumgrants They were detained in custody 
on lioard the» ship m w hieh they had arrived, and, when the ship 
called at the iwrt of Svdnev on its return journey to China, apphea- 
tions were made on then behalf to the High Court for writs of 
/igh faf corpus directmg the captain of the ship co bring the applicants 
before the Court to be dealt witn according to law. The writs w«c© 
to be issued, and on their return by the captain with th» 


H 




erf the appikttnts, i>o one Appesred to oppose tlwir diaoIuuDe. 
-On behalf <rf the appUoants it was submitted that the officer should 
have been satisfied on the evidence that the applicants were domi- 
ciled in Victoria nothin the meaning of sub-section (») of the Immigra- 
tion Restriction Act 1901, which was as follows : — “ Any person who 
satisfies an officer that he has formerly l)een domiciled in the Com- 
monwealth or in any Colony which has t)ecome a State. 

Domiciled it was argued, meant f>erinBnently residing in 
Australia in the popular sense . Dames t> li'cs< Ausiraha, 2 C L R , 
29. The High Court (GnirnTH. Cd. and Jimtices Barton and 
O’CrjNNOR), held that prima facie, eveiy man is entitled to be al 
liberty, and therefore, unless some reason i.s shown wdiy a jsirsoii in 
custody should remain there he ought to be diseharge<l ' The 
ap^icants " said the Chief Justice, "have btNin brought iiji to lie 
dealt with according to law, and no one apjiears to show caust* wliy 
they should be kept in custody Wo have, therefore, no alternative 
but to order their discharge ' The King v l.tniilieig , Kr jnirte 
Jong Hxng. (190.1) ,1 (' L R , at p. 94. 

Bj the amending Immigration Act 15*0.1, sul) section («) of the 
Act of 19t>l was reiiealed, so that jiersons formerly domiciled in 
Australia upon going abroail and retiinung are no longei exempt 
from the dictation test 

The case of Christie i- Ah Sheung, (15KK5) V L R., at p. 32.3, was 
that of a Chinaman who had resided in V'ictoria from 1881 to 1901 
(except for two visits to China), he became naturalimi in Victoria, 
again went to China in 1901 and remained there for five years On 
returning to Vietoria in 1906 he failed to jiass the dictation test and 
was convicted of being a jirohibited immigrant. Ho applied to the 
Supreme Court of Victoria for a writ of habeas rnrpxie On the 
return of the writ, Mr. Ju.stice Ctssen found that Ah Sheung was a 
domiciled Victorian subject of the King, and not an immigrant 
within the meaning of the Act, and ordered his release. In his 
judgment he said - — “ If he has not really lost his domicile by h& 
visit to China, and there is no evidence that he has, and I find he 
has not, if he is really entitled in Victoria to the privileges flowing 
from naturalization, and it cannot be denied that he is entitled, 
then, in my opinion, be cannot be prevented from entiy under an 
Act dofllin g with immigration and immigrants, unless there is 
in snob Act some inbra vires provision le^^iing to the conclusion that 
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for the pnrposea of such Act, immigration is equivaJent to entry. 
In my opinion there is no such provision. I think it can hardly be 
contended that immigration in the Ckinstitutiou is synonymous with 
entry into the f'ommonwealth, and it is hardly necessary to «wld that 
the Parliament canno*, by any law, extend the meaning of the words 
used m the Constitution It will have been observed that, so far, 
1 have only relied mi the a])plicant’8 naturalization incidentally as 
one of the elements tending to show as a fact that he was and is a 
tlomicilerl Victorian, and that this was not a case of immigration ” : 
In re Ah Shenng, 27 A LT , at )> 18!) 

This decision was !i))]K‘ale<l from to the High Court : AUorney- 
(irneial l- Ah Shfiitu/ (I!)(Ki) 1 CLR, 949 The Chief Justice, 
Sir .Sami’EI. (Inil-KlTH, delivering the judgment of the Court, said — 

VVe arc not disposed to give any countenance to the novel 
doctrine that theie is an Australian nationality a.s distinguished 
from a British nationalitv so that, while the term ‘immigration ’ 
as iiHc-d in st'ction .il of the Constitution admittedly includes the 
power of oxcliiMon of British subjects m general, it would not 
extend to jx'rsons of .\ustralian nationahty, whatever that may 
mean 

' But we think that then' is much force in the \ lew which com- 
mended itsi'lf to Crs.sEX, .1 . although not argued before us, that 
the term ‘ immigration iloes not extend to the case of Australians 
- to use for the moment a neutral word — who arc merely absent 
from Australia on a visit ammo leirrtendi who in this vuew should 
bo considered .Vustraliaiis, so as not to be immigrants on their 
return , whethei the right to admission should dciiend on domicil 
in the ordinary legal aeeejitatioii of that term, or on bona fide resi- 
lience , whether the Coiiiiiionwoalth Parliament has power, as an 
incident of its jwwer to regulate immigration, to prescribe tests for 
determining whether a jausoii seeking to enter the Commonwealth 
falls m fact within the suggesteil exception, and incidentally to 
appoint a special tribunal to determine the question , whether it 
did so by the .\ct of 1901, and, if so, whether the provisions of that 
Act are applicable to the present case, are all matters deserving 
serious consideration . 4 C.L R , at p. 592. 

The question of the identity of the respondent with the natural- 
i*ed Ah Sheung lieing th®n in issue in a second prosecution whioh 
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was ponding, tho case was ordered to stand over for farther con- 
skieratiou and argument, if necessary. Ultimately identity was 
established and the appcml was abandoned. 

In Ah Yin v. Chnalte, (1907) 4 C L R , 1428, it was deckhsl that 
the fact that an infant who was born out of Australia, and who had 
never been in Australia, had a den%ativc Australian domicile due 
to his father's domicile in Australia, did not jireveiit his lieiiig a 
prohibited immigrant. The Chief Justice, Sir Samitkl (Iriffith, 
said . - 

" There is no doubt that for certain ])nr|K>ses minors aiujuire 
what may lie calleii a derivative dumieiie. It is not suggested there 
is any hitherto reeogiu/.ed rule of inteniational count \ under which 
such a derivative domicile confers ii|mui an alien a right to enter 
another countrv, but it is said that such a right nt'ces.sanly follow.s 
from the principles of the law of duiiiK-iie The application of that 
law has, so far as I know, liemi eoiifiiMHl to the deternnuntion of 
questions of civil status. que.stton.s of ca]»nritv lo eontraet marriage, 
and questions of succession to jiersonal pro|K>it\ , The question 
mvolveil in this ease is quite different It is the (luestum of the 
right of a stranger to claim ndmi«.sioii to a fonugn eonntr\ That is 
a matter depiuiding upon |>olitical, not u|)on civil, status 
The (''om moil wealth ha-s, under the t’onstitiition iwoiei to exclude 
any }>er>ion. whether lui alien or not The ac<)iosition of a domicilo 
of choiee by a jierson eoining from abroad to any country dejH'iuls, 
then u|Hiii the )htiiii.s.sioi given In that eountrj to enter it and make 
it his home When such ilonneile ha.s la-en .letiuinsl, certain coiise- 
quenees follow as to him. and jHissibly ii.s to those ]K*rsoiiH who. 
though absent, take a denvative domicile througri him But these 
conaeqiiences are quite irndevuiit to the ((uestion of the e.Ttimt or 
conditions of the pcrmistonn given to the jwrtietilar juirson to ent<*r 
and remain in the cmmtrv I’ermissioii gi\e« to a iktsoii to enter 
a country does not noceasarily imply permission to his wife and 
family to enter the eoiintTA- I think that any jiorson wlgi 

seeks to enter the Com mon wealth from abroad is, jmmn fane, an 
immigrant withui the meaning of the Act ” ' 4 C.L.R., at pp. 
143M432. 

See also the cases on the power to expel and deport aliens, 
cited in the notes to section 51 (xrx.), oupra. 
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In P<Mer v Minahan, (1908) 7 C L.R., 277, the facta were thait 
the illegititnatc son of a Victorian woman, who had hia original home 
in Victoria, was at the ago of 5 years taken by his father, a Chinese, 
tn (hma, where he remained for 26 years It appeared that he 
liad never abandoned his Victorian home and domicile It was held 
that on his return to \ ictona he was not an immigrant within the 
meniiing of the Act ami that he could not be excluded 

The Chief •Juhtiec (.Sir Svmvel Griffith) said — 

It M'RS contimded tliat the word ‘ emigration ' as used in sec- 
tion ol must include evert case of departure from the Common- 
W’ealth, and that the uord immigration ' should have a corres- 
jHindiriglv wide iiieaning Possiblv the word ' emigration ’ as used 
in that jairagraph mat iiielmle all oases of departure since a State 
cannot control the mosiuneiitH of a man after he has left its terri- 
tory. so that e\erv dejiartmg }KTson is m one sense an emigrant 
But the reason for adojiting such an extended construction is that 
any other eonstruetuin wouhl render the power nugatory. The 
same reason drs's not h])]>I_\ to the word ' immigration . . 

Ill rii_\ oiunioii the word iininigrution ' a.s used m the Constitution 
d<K*.s not mean mere ))h\ steal entry into the Commonwealth although 
the fact of entry is if no more ajijxuirs suflieient primo facie evidence 
that the iKTsoii enteriiiu is an immigrant ” 7 C L R . at pp 28.V286. 

I do not think tliat the pri'sent ca.se can be determined by 
tlie mere a|)|iheattoii of tlie rules either of nationaliti oi of domicil. 
There is no doubt that a British -.iibjeet coming to the C'oinmon- 
wealth from aiiotlau part of fhi- Bntish Dominions may be an 
inimigraiif within the meaning of the Constitution But anterior, 
both in onier of thomdit and in order of time, tn the concept, s of 
nationality and domuil is another upon which both are founded, 
and which is, I think .ni eleiiieiitaiy part of the concept of human 
society, namely the division of human lieings into cominimities 
From this it follows that eierv jierson iH'comes at birth a member 
of the eoinmuiiiti into which he is bom. and is entitled to remain 
ui it until excliideil by some competent authority It follows also 
that eveiw' human being (unless outlawed) is a member of some 
community, and is entitleil to regard the part, of the earth occupied 
by that eoinmiinity as a place to which he may resort when he 
tiiinks tit In the case of Mit.^rot'e v. Chun Teeang Toy, (1891) 
A.C., 272 , it was held that an alien (though an alien friend) has no 
legal right to enter a couptry to w'nich he is not a national. Yet, 
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tkatesB he is outlawed from homaa society, he must be eatitled to 
entm* some community. So, by process of exclusion, we ascertain 
at least one part of the world to which every human being, not an 
outlaw, can claim the right of entry when he thinks fit. 

“ At birtli he is, m general, entitled to remain in the place where 
he is bom (There may be some exceptions based upon artificial 
rules of territoriality). If his parents are then domicded in some 
other place, he perhaps acquires a rignt to go to and remain in that 
place. But, until the right to remain in or to return to his place 
of birth is lost, it must continue, and he is entitleil co reganl himself 
as a member of the connnunity which oc-cupic« that place These 
principles are self-evident, and do not nw'd the sniifsirt of iiiithority 
It is not necessary m the pres«^nt case to inquire whether 
the right to regard a jiartieular |>art of the earth as liome can Ik> 
acquired othenvise than by birth . or whether it eaii lx- lost by a 
change of residence , or whether if lost, it can lie re-aeqiiired ; 
and in any of those eases. b\ what means , or whether tlie right of 
entiy prtnia farif extioids to all (he Domimoii'. t»f tne State of 
which he is a national 

" The return of such a ]>erson to hl.^ iiatne land afti-r leinporary 
absence has never, ,so far as I have ain ai-qimitituner* with the 
Englisii language, iieeii deserdieii a.- iminigration That woni is 
not a technical term of art, and wiu-n iisisi m MK'tioii .'ll (wvii ) 
of the Constitution iiiii.st receive it- onlituir\ sigiuticnt ion unless the 
context requires -ome other meaning to be adopted 

■’The resjKiiident i.- a jierson wlio. iqxiii tlie eiidence, was 
entitlfil bv the < ireumstances of his birth to nigard \'ictoria as his 
home. UfKin the fact- as found by the niagtstrate he has not him- 
self, nor has anyone by whose nets he is bnmid. done un,\ thing to 
deprive him of that right, or to confer on him a right to enter or 
remain m arii other jiart of the w'orld. except so far as his British 
nationality may confer any such riglit. It follows in my judgment, 
that, although entry into another part of the British Ihiminionrf 
might and probably would have been immigration, his return to the 
Commonwealth was not immigration within the meaning of section 
51 (XXVU.) of the Constitution " ; 7 C L.R., at pp 28S-2tK» 

Mr. Justice Barton expressed a doubt whether the mere fact 
of birth in Australia was not enough to take the rea^xmdent out of 
the scope of the immigration power, and “Whether the grant inoludea 
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the right to prohibit the entry of those who am snbjecte of the 
Crown bom within our bounds and who, to adapt a phrase of Lord 
Watson’s may be called Austrahan-bom subjects of the King”: 7 
C.L.R , at p. 294 But, like the Chief Justice, he rested his decision 
on the ground that the re8]K)ndent had never made Chins his 
permanent home or abandont'd his Australian home. 

Mr. Justice 0 ‘Connoe adopted, as the definition of immigration 
the words of Mr Justice Cushkn m the case of Ah Sheung v. lAndberg, 
(1906) V.L R , at p .‘132 - ‘In its ordinary meaning immigratiot 
implies lea\nng an old home m one country to settle m a new home 
in another country, with a more or Ie.s8 defined intention of staying 
there ])ermanently, or for a eoiiMderable time.” He thought that 
birtli III Australia was not eoiielusive . that it was only prima facie 
evidence of the resfionderit ^ home in infancy being in Australia, 
and that it might be shown that the home of infancv had been 
abandonoiJ and exchautied for another But he agreed, on the 
facts, that the rc*sjK)ndcnt m returning to Aii.stralin was coming 
liai'lv to a home wludi he had nevei abandoned 

Justice' I.SAAfs and Higoins both thought that resjiondent was 
an imnngraiit on the ground that he had abandoned his Australian 
home 

Keamng Unalterable. 

h 

It was |Kiinted out b\ the Chief .fii.stiee (Sir Samvkl Griffith) 
111 the I'nion hihil r«.'( (» (' L K . at p 501 that whereas some 
of the enumerated 'iilijed matters of Federal power (c g telegraphic 
serviees) might witii nil'anemg eivili/ation extend to new develop- 
ments ivlating to the same .subject matter (e g wireless telegraphy), 
the meaning of the teim iinmigiatiou could never alter, however 
the inetluKls of bunging )»er,soiis within the geographical limits of 
the (kimnionwealth might be e.xtended 

Control over State Ckivenunents. 

, bi Attorney (lencral of Sew South B'o/es v CoMertor. 5 C L R.. 
at p 833, Sir Sami ki. Griffith mentioned the iranngration power 
amongst others, as an example of u power of such a nature that its 
effective excrc'ise manifestly involves control of some operation of 
a State (Government, so that the doctrine of the immumty of State 
inatrumentalitics from Federal control would have no application 
to that operation The power of the States to restnet inter-state 
migration is also limitecFby section 92 of the Constitution. See 
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n*>ies oa that seotion, infra ; and The King v. SmUhere, (1913) 
1» O.L.R., 99. 

Xom^edal Iaw and Treaties. 

In Chia Gee v. Martin, 3 C.L.R., H4tt. the suggeirtion that the 
Immigration Restriction Act 1901 was invalid because nut in con- 
formity with Magtta Carta was disiui-ssed as " not one for sonoiis 
refutation " The objection that the Act was invalid as being in 
conflict with treaties was charactenawl as a question which might 
perhaps be raised for decision some day, but w'as not raised now, 
because there was no treaty in existence which w-as relevant 

The power conferred by the Immigration Act 1901-1912, section 
16, and the regulalioiis made <lier«>under, authorizing nfticers to 
inquire and determine whether any jierso.'i is a prohibited immigrant 
is valid Similai inquirkis are authorized for the enforcement of 
the Customs Act ltlOl-1910, the Audit Act 1SH)1, and the Census and 
Statistics .\ct 1905. Per O'Connor, J , (1909) 8 C L R at p 377 

51. (xxvm.) The influx’*' of criminals: 

§78. “mPLUX.” 

LKGISLATIOX 

Xhe provisions of the Immigration .Act 1901-1912 dealing with 
the immigration of criminal undesirable's have bcem summanzc'd 
in the note on that Act : section 51 (xwii ), ante 

loDax, 

■ TTie term " influx of cnminais " iiiqdies the ciitr\ of crimiiials 
into the Commonwealth, as distinguisheil from the passing of 
criminals from one State into another 

Trade, and intercourse bedween the States by the Constitution, 
section 92. is absohitelj" free There is, thendon', a limit on the 
pow’er both of the Commonwealth and the States to stop any fierson 
oroeaiiig the border, except, of course, fugitives from justice or from , 
qiuuraatine, which question was r^erred to and tested in the case 
of King c. SmUhers , Ex parte Benson, (1912) 16 C.L.R., 99. 

An Act passed by the Ijegislature of New South Wales known 
as the Influx of Criminals I^^eTent^on Act 1993 by section 3 xiroidded 
that any (other than a person who hM been resident in 

New Soulh Wales at or pritH- to the commencement of this Act), 
has bcfoie or after anoh commencement,* he»i emvioted in my 
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other State of an offence for which in such State he was 

liable to suffer death, or to be imprisoned for one year or longer ; 
and if before the lapse of three years after the termination of any 
imprisonment suffered by hitn in res^iect of any such offence, such 
person comes into New South Wales he shall be guilty of an offence 
against this Act An inhabitant of X'letona who had been con- 
victed there of bt'iug a yierson 'having insufficient lawful means of 
supjsirt, which offence mav, bv the law of \'ictoria. be punished by 
imprisoninent for twelve niontlis, having within three years after 
the termination of the im])nsoninpnt suffered by bun m respect of 
such offetiee come into New South Wales, was convicted there of an 
offence against the section above quoted Held, that the last- 
mentioned eoiivietion was bad by Griifith. C.J and Barton, J , 
on the ground that th<' power of the E^arhament of a .State to make 
laws for the exeliision of [stsoiis whom it thinks undesirable immig- 
rants, IS iiinited to the makiiii; of laws for the promotion of public 
order, safety or morals, and that the exclusion of a person convicted 
of such an offeiu e as tliat of which the accused vvas convneted in 
Victoria wa,s not within the jKiwer as so limited , by Isaacs, J and 
Hkkjins j on tlic ground that the section of the New South Wales 
.\ct was an interfcrciuc with freedom of intercourse ' between the 
States within the meaning of section 02 of the Constitution, and 
was therefore invalid T/n King r Smilhers Bj. parte Benson, 
(11)12) Hi (' L U 'Ki 

51. (xxrx.) External affairs'® : 

§79. “EXTERNAL AFFAIRS.” 

LKCilSbATION 

FrolTIVK OI-H.NOKRS (iMPERIiL) ACT 1881 

In the ca,se of B\ imrte U' -V Willis, which was heard jn the 
Supri'iiie Court of Western .Australia on 18th July 1905. the applicant 
^ad l«t*en urrv'sted on provisional warrant issued under section 16 
of the Fugitive Offenders liiqaTial Act 1881. He was arrested in 
that State for an offence alleged to have been committed in New 
South Wales : he a])])lied for discharge under a wnt of habeas corpus 
which was made returnable before the Full Court, consisting of the 
Chief .lustiee, Mr Justice Parker and Mr, Justice McMillaxt. 
Gounsel for the applicant argued that y>art II. of the Fugitive Offw 
dera Ao* bad no application between various Australian Statea, «ud' 
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ii had oeamd to apply aiaoe the Fedwatioa of Australia was 
eetablished. The Court held that the point taken by counsel was 
fatal to the warrant The Act was only to apply to groups of 
British possessions to which, by reason of their contiguity or other* 
wise, it might seem expedient to apply the same The Act had been 
applied to various British possessions, but “ British iiossesaions," 
as defined by the Statute, meant any part of His Majestj^'s dominions 
exclusive of the United Kingdom, the ('haimel Islands and the 
Isle of Man, and all territonos which were under one Legislature, 
and " Ix>gislatuTe ' meant the central Is'gislatun* ' British 
Possessum,' therefon^ meant a territory or place which was under 
one central IjCgialatim* Australia, lnung now under one ituitral 
Legislature, was a Bnti.sh |K>8.>!ession within the meaning of the Act, 
and the lanoiis Stiifes uhieJi pnor to the Fedenilion i>f Australia 
were separate British jio'^'H'ssions, wert> now under one central 
Legislatim*, and thertdn had eeaMHl to l>e noparate Bnti-.h possi’s- 
sions within the nieaninK of the .Act The a<>( uhimI wu^ >ieeordingl\ 
disehargiMl 7 W A L K , 247 

In the can*- of Ej fiartt It .1 Small heartl hi fore .Mi .fu'>tK‘e 
RfUL 111 (Ju»‘eni'lan<l. on 14th .S*ptemb<'r MHio, a Mtinlur jMunt 
arose with n:*gunl to jmrt I of the FuKitiie (MTeiiders Vet The 
warrant in that ea.se had Is-eii i-u^in'd in South .\frie.i and had Is'cn 
endorsed In the (rovenior of (^iier-nslsinl m allegcil [inrsnaiK’e of 
section .‘1 of part I which pro\idei> for the endoriwinent of a warrant 
by the Governor of a British iKSw'ssum His Honor was of opinion 
that the various .Acts which wen* siipjMVHeil to Is* |K*rforimsl hy the 
Governor of the |K>ssessiou under the Fugitive OffendiTs .Vet hml 
sincr* the Cormnon wealth came into existeniM* to Ik* js'etornied hy 
the Govemor-(>«*neral of the Uonimonwealth and not bv tht' (Jovenior 
irf the StaU* This prisoner was held by a warrant endorsrsj by the 
Glovemor of the .State and not bv the Governor -(;t*ner8l of the 

m 

Commonwealth, and was no longer in legal custody, the time having 
elapsed during which he could be held on remand The prisoner 
was discharged : 3 f'ommofitrfailh Law Rnueir, Part I . at pp * 
14. 17 

In It Me KtJvey, (19Bfi) V'.L.R., 3t>i, the question was raised 
as to whether the judges or justices of a State could still exercise 
jurisdiction under the Fugitive Oflfenden (Imperial) Act ISSl. 
It was held by the Full Court oi Victoria that the Stale of VietMia 
had not ceased to be " British po ss es si on** witiiin the mesiiitig of 
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the Fugitive OSenderB (Imperia!) Act 1881, siuce the paesing <rf the 
Commonwealth of Australia Constitution Act and the proclamation 
of the Commonwealth. Therefore, the jurisdiction conferred upon 
the judges or justices of the peace mentioned m section 30 (4) of the 
Fugitive Offenders (Imperial) Act 1881 could still be exercised in 
Victoria by a Judge of the Supreme Court of Victoria, or a justice 
of the peace for every bailiuick of V’lctoria having the like juris- 
diction as one of the inagistrate« of the Metropolitan Police C/Ourt 
in Bow Street. London 

The case of Mr Kfltvy v Meagher suhsequently came before 
the High Court on apjK'al, when the decision of the Full Court of 
Victoria was nfliriiied ( IlMSi) 4 C L K 

The Chief JustiK' (Sir Samc'kl Criffith), referring to section 
32 of the Fugituc Offciidt rs Act said - 

I think a central legislature as distinguished from a 
‘ Ux'al legislature, means a central legislature which ha.s jiower to 
deal with the sul)jeet-matU»i of the Act ■ such matters a.s are in- 
volvisl 111 the uiimiiiistiatuin of the Act including the admimstra- 
tion of jiistieo within the jiossession So that if a new form of 
Constitution is granted uiidm which a new legislature, central m one 
sertse. it i' true is e'tablishe<l hut with aiithoritv not extending 
to the criminal law or the e.\tra<litioii oi rendition of fugitive 
offenders then .such h'gislature is not a central legislature within 
the meaning of the Act 

’* Hither the I’arliameiit of the Commonwealth has no jKiwer 
to deal with th*- malt<“r and theiefore cannot he a ’ central legis- 
lature ’ within the meaiuug of the \et , or if the Parliament of the 
Coinmoiiwi-alth can deal with the ninttei and may Iw a ‘ central 
legislature ' the existing law is prccservc'd by .sc'Ction 108 of the 
Constitution, since tlie Commonwealth Parliament has not dealt 
with the matter so far ns the surnuider of fugitive offenders to other 
•parte of the British domiiuons onteide the Commonwealth is con- 
cerned ■■ 

“ I think, therefore, the decisions of the Supreme Court in 
West Australia in Ex i>aiie WiUts. and of Real, J . m Queensland 
in In re Small, were erroneous, and that the decision of the Full 
Court, now under appeal, is right I notice that one of the members 
<rf the last-mentioned Csfurt was of opmion that this deoisitm only 
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oxtwods »o far as the subordinato officers are oonoemed, and that 
the Governor-General, and not the Governor of Victoria, must sign 
the warrant for a fugitive’s return. If the view I have stated is 
correct, the law of Victoria remains exactly the same as it was, and 
the power of the Governor of Victoria is exactly as it was lH‘foro the 
establishment of the Commonwealth " . 4 C.L.R., at pp. 278-280. 

Extradition Act lftO.3 

This Commonwealth Act deals mth cxtrailition from the Com- 
monwealth to foreign States and fmm fon-ign StaO's to the Comiiioii- 
wealth. 

Eztnditimi Inun the CommonwMdth. 

The ImjHTial Extradition Act 1870, section 18 ]>r()\idcs tliat 
the King may ly\ Order in Conned dinn-t that the law of a British 
possession, for carrying into eff«H-t the .sumnider of fugitive criminals 
in the possession, shall ha%e effect m the iKiHsession, with or without 
modification, as if it were part of the lm}ienal Act 

The Commonwealth Act does what is nocessarx’ hy providing 
that the functions vesterl by the lin]j©nal .\ef m a .Secretary of 
State art* in the (’ommonwcalth exercisable by the* Oovcmor Ocncral 
or his deputy, and that the functions vestetl by the Im]>t*riHl Act in 
a police magistrate or justice of the |K'8 cc are in the* (’oinmonwcaith 
exerciseable by any stipendiary or }K>lice or spt'cial inagistnilc of 
the Commonwealth or a .State, or any magistrate of a State sixicially 
authorizwl b\ the Govonior-General 

The King has, by Onler in Council, ]iublihh(*d m the Common- 
wealth Gazelle of 171h July, llKtt, directed that this Act shall have 
effect in the Commonwealth as if it were part of the Imjienal Act ; 
and the Go\ eraor-General has ap]M>inU;d the Governors of the si'veral 
States or his deputies to exercise, in their re8iK*etiv<‘ .States, his 
functions iimler the Act 

Blctradition from Forogn Statat. 

It is provider! that requisitions to a foreign State, to which the 
Imperial Act applies, for the surrender of a criminal, may Ik* made 
by the Commonwealth Attomey-Oeneral to a consular officer of 
tiiat State in the ('ommonwealth, or to any Minister of that Ktate 
through the Bfitwh Ambassador in that State, or in such otbcnr 
mode aa is settled by arrangement . and that a fugitive surrendered 
by a foreign State may be brought intoHfae Commonwealth and 
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delivered to the proper authorities to be dealt with according to law. 
These provisions follow Canadian legislation Rev. Stat, c. 142, 

High Commissioner Act 1909 

This Act created the pr>.,ition of the High Cssmmissioner of the 
Commonwealth in the United Kingdom The High Commissioner 
holds office, subject to the .\ct, for a jicnod not exceeding five years 
from the date of apiiointinent and is eligible for re-appointment. 
He may at au\ time lie removed fioin office the Governor -General 
for misljehavioui or ineaimeitv or upon a joint address of both 
Housiw of the PariiJtinent Tfie sal.in of the High Commissioner 
is to lie LStMHI a \car together with the exjx?nse'>, not exceeding 
£2(KKI a \ear of an ollitial residence and such sums for travelling 
exjiei'sc's (US tlie .Min''ter allow'- 

The Governor (h neral mav subject to the Commonwealth 
Public ScTMce \et l‘«l2 ajijMunt ofbeers for the performance of any 
duties rcrjuired in the e\n iitioii of the .\ct The High Commis- 
sioner ina\ make toiiijKirarv ajipomtments cif officers, tc) last not 
longer than six iiioiilh-' from the date of appointment, unless the 
Govciaoi Geiienil ni the iiieautinu* conhrms the apjiomtment 

III DeecmiKT IKO'i Sir George Hocstol'n Reid. PC., 
G C.M (i was aiipointisl the fiiNt High Commissioner 

51. (XXX.) The rclatlon^, of the Commonwealth with 
the islands*" of the Pacific; 

§80. “ISLANDS OP THE PACIFIC.” 

l.hiGISLATIOX 

Pkiik Isi..v\i>s Laboi rers Act 1901-1906 

11\ this .\(t no Pacitie Islaiul hibourer wa- allowed. to enter 
Australia on or after SKt March HMU , and before that date no 
Fai'ifie Islaml lalKiiirer eouUl enter Australia except under a licence. 
Anv Pacific Island labourer who was not employed under an agree- 
ment of servu'e iiimle under the Queensland Pacific Island Labourers 
Aot 1H80-1S92 was to bedeiwrted , and no agreement wa.s to be made 
or to remain m force after Slst December 1906 Provision was made 
for granting certificates of e.xemption to Pacific Islanders on the 
ground of long residence in Australia and certain other specified 

grounds. 
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The power conferred by the Paoiiio Island Labourers Aot 1806, 
to deport kanakas not employed under an agreement, was upheld 
ha Eobteimes v Bremn, (1906) 4C.L.R., 395. See not® on “ Natural- 
isation and Aliens,” sttpra, p 486 

51. (xxxi.) The acquisition®* of property on just 
terms from any State or person for any 
purpose in respect of which the Parlia- 
ment has power to make laws ; 

§8L “ACQUISmON OF PROPERTY.” 

LEGISLATION 
Lvnds Acquisition Act IWki 

This Act ro])eals the Propert 3 ’ for Public Purposes Acquisition 
Act ItKlI, and r»»-eniiots its provisions with nioditicahons It 
empowers the (Vmiinonwoalth t® acquire land foi public jiurjMihcs, 
from anj’ State or jierson, by agreement with the owiici or bv com- 
pulsory process For the purjiOHes of acquisition !>> agreement, 
provision is made to enable title to be given b.v jiersons under 
disabihtj' or havmg n limited ownerslup (’ompulsor}* acipiihition 
is effected b\ a notification of ac-quisition made h^' the Governor 
General in rouneil and publisheil in the Gazeiie The effect of the 
notification is to vest the estate of the owuier, and in the cast* of 
Crown land the title of the State, m the Commonwealth, and to 
tgmvert the nghts of the owner into a claim for compensation 
Provision is made for the assessment and payment of conqiensation 
to owners and encumbrancers, ftir the disposal by the Common- 
wealth of superfluous land. 

Patents Aot 1903-1909. 

By section 92 of this Act the Crown may use any invention in * 
oonneetion with the public service, on such terms as may be agreed 
to or settled by arbitration. The Governor-General may, if author- 
ised by the resolution of both Houses, declare that a patent has 
been aoquiied by the Government of the Commonwealth. The 
I’hfi Government is under an obiij^tion to pay to a patentee such 
<|oinpensation as may be agreed to or settled by arlatratitnt. 
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The Commonwealth hue aoquiied private and State lands by 
the exercise of authority conferred in the following Acts : — 

Seat of Government Act 1908, section 6. 

Seat of Government Acceptance Act 1909, section 10. 

KalgoorUe to Port Augusta Railway Act 1911'1912, section 19. 

Purchase Telephone Lines Acquisition Act 1911. 

Lighthonses Act 1911-1915, sections 5, 6 

Defence Lands Purchase Act 1913 

Commonwealth Railways Act 1917, section 63 

State Stamp Tax on Federal Transfers. 

■■ The acquisition of land includes obtaining a title to the land 
in accordance with the laws of the State It follows that the con- 
\ eyancc by the vendor in the case of agreement, or the notification 
in the Gazette m. other cases, is a necessary instrumentality for the 
accjuisition of the laiul It has lieen held that the taxation by a 
State of such an ins! ni mentality falls within the rule laid down in 
D' Ernden v. Peddar" Per Griffith. CJ m The f'ommonipealth 
0 Xeiv South Wales, (191)6) 3 C L R , at p 814 .See also, observa- 
tions of Barton and O Connor, JJ , to the same effect, ib at pp. 
817, 822 

The Nahire of Commonweatth 

Lands acquired b5’ the Commonwealth under this Act, vest in 
the Commonwealth as a corporation, but the Act does not expressly 
define the nature of the title or interest or dominion in the land so 
vested Several sections of the Act seem to indicate that an estate 
in fee simple is the greatest estate, title or interest so vested. Others 
would seem to imply that the Commonwealth acquired absolute 
sovereignty in the land so vested. There are sections in the Act 
which seem to indicate that upon the acquisition of Oowm lands 
the Coimnonwealth acquires more than an estate in fee simple. 
Thus section 17 provides that the estate and interest of every jierson 
, entitled to the land in the notification and the “ title of the State ” 
to any Crown lands sjiecified in the notification, shall be taken to 
bo converted into a claim for compensation. It could be argued 
that the title of state could in this connection be held to include the 
absolute ownership or sovereignity or political dominion of the land. 
The possibility of vesting in the Commonwealth the sovereignity 
and dominion of the land acquired by the Commonwealth is sup- 
ported by the Constitution, section 52 (1) which provides that tlm 
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Oomimmwfealth shall have exoloeive lagislative povrer with respect 
to the seat of Government of the Commonwealth and all places 
acquired by the Commonwealth for public purposess. 

In the United States of America it has been held that when 
the Federal Government acquires lef?ialative authority over land in 
any State such powr carries with it excliisivo jurisdiction and the 
land ceases wholly to be within the legislative ^lOwer of a State . 
that it ceases to be part of the State and that off(;ncos committed 
within the acquired territory can only be punished under and bv 
the authority of Federal law Comrntmwealth v Clary, 3 -Maes., 
721 ; Vniltd States r Cnrnell, 2 Mason, (Mt , Fort Lfavmu<orth R R. 
Co v Lowe 114 U S , .■)2.">. 

51, ( XXXII. ) The control of railways®- with respect to 
transport for the nava/ ancf mifitary 
purposes of the romin on wealth : 

§ 82. “ CONTROL OF RAILWAYS.” 

LEGISLATION 

The Defence Act I9(i3-lfll2 contam.s proiisions referable to 
Ais head. The Governor-General may, m time of war, authorize 
any oiheer t<» assuine control of any railwai for transport for na\al 
or military purpose (section 64) State railwaj's and tramways are 
required to carry troops and equipment a« directed by the Goiernor- 
General or by regulation and to provide all neeesstjry engines and 
Tolling stock (section 65) , and to coiivcv members t,f the Ihdence 
IPoroe, on ]»rotluetion of a pass signed by a conunonding officer, 
for the purpose of attending musters, parades, and rifle practices, 
and returning therefrom (section 66) Reasonable eompensation 
for the cost of these services may lie jinivided foj- l,y regulation 
(section 124). 

In the Railway Employees' Case, (1966) .3 0,1,, R , at p 545, 
the Chief Justice (Sir Samuel Griffith), delivermj^ the judgment* 
pf the Court, said . — 

“ The wiwd ‘ otwitrol ' ae used in (xxxn.) cannot, we thipk, be 
fumted to manual or ph}'sical control. It is the widest possible 
|«nn, and at least oo-extensiTe with the asserted g«mera} power to. 

^ tegttlate.’ ” 
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In that case the Court relied strongly on the specific powers 
with regard to State railways, conferred by this and the two following 
sub-sections, as supjioTtmg the decision of the Court that, except 
to those specific provisions and the powers as to inter-state trade 
and coininertfe and preferential and diseriminating rates given by 
sections 98 and 102. State railways were exempt, as instrumentalities 
of the State Governments, from Federal control 

61. (xxxill.) The acquisition, with the consent ot a 
State, of any railways of the State on 
terms arranged between the Common- 
wealth and the State : 

51. ( XXXIV. ) Railway construction®* and extension in 
any State with the consent of that 
State : 

§83. “RAILWAY CONSTRUCTION.” 

LEGISLATION 

KAUiOORi-iE TO Port Acocstv Kvilmw Survey Act 19<t7 
K^UiooRt-iE to Port .^rorsTA Act 1911-1912 

Commonwealth Railw \ys Act 1917 
PrNE Creek to K v-therine Rivi;R K41 lw ay Act 1913. 

Pink (’reek to Katherine River Railway Sury-ey' Act 1912. 

The Kalgoorlie to Port Augusta Railway Act 1907 einjKiwered 
the Minister, iijnm the furmal consent of the South Australian 
Parliament to the sur\e\ Iwiiig reoeiYcd, to cause a survey to be 
mode of a route for a railway to connect Kalgoorlie, in the State of 
Western Australia, with Port .Augusta, ui the State of South Aus 
.tralia, and appropriated money for that purpose. 

The South Australian Parliament, by the Northern Territory 
Surrender Act 1907, consented to the construction by the Common- 
wealth of the South Australian section of the railway , and the 
Commonwealth Parliament, by the Kalgoorlie to Port Augusta 
Railway Act 1911-1912, empowered the Minister to construct the 
railway with a gauge of feet 8| inches, as soon ae the West Aus- 
u.r. 9* 






tn^um Parliament passed a consenting Act (which it forthwith did 
— see Transcontinental Railway Act 1911) and as soon as both' 
States agreed to grant to the Commonwealth the lands necessary 
for the construction and working of the line. These conditions having 
been fulfilled, the construction of the line commenced from both 
ends in 1912 and the two ends were linked up on 17th October, 

1917, Tne first passenger tiain went through Port Augusta on 
22nd October 1917. 

The extension of the Northern Territory Railway from Pine 
Creek to Katherine River, 54 miles, was completed during the year 

1918. 


51. (xxxv.) Conciliation*^ and arbitration** for the 
prevention*® and settlement®^ of indus- 

berond the 

limits of any one State : 

“ CONCIUATION AND ARBITRATION.” 

Conspectas of Notes to Section 51 (xxxv ) 

Legislation . 

Commonwealth Conciliation and Arbitration Acta 1904 1914. 

Scope of industrial power 

Questions ansuig under arbitration lav. 

High Court review of industrial coses. 

Kopresentative orgoiiizotions 
Arbitration inapplicable to State llailuays. 

Tnnpplicohle to State Water Supply AutliohUes. 

Municipal Authonties, when bound. 

584. “ CoscnJATios ” 

Mode of conducting. 

Wliot it connotes. 

Industrial agreements. 

Wlien a bar to jurisdiotion of Court. 

58fi. “ AOBmiATION.” 

Arbitration distinguished from Legislation. 

State ‘Wages Boards. 

Domestic trade and industry of a State, 

Federal and State mdustrial spbereo. 

Invalidity of common rales. 

Validity of oompuisory arbitration. 
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§86. “ Prevention.” 

Construction 
Modes of prevention. 

§87. ” Settusmknt.” 

Penalisation of strikes 
Bnforcenieiit of penalties. 

§88, “ Indxjstbiai..” 

Industrial urgani2.ations. 

What it connotes. 

Crafts and vocations. 

Retrosjiective Act. 

§80.J“ DlSITTf.S." 

Statutory detiiiition. 

Conditions of jurisdiction 

Msiit of pro concert in demand and refusal. 

Pro existing dissatisfaction 

Formal demand and refusal not guffieient. 

Joint claim only not siitlicient. 

Keal, ntit fictitious, dispute. 

DilTerOnt rates of wages. 

Threatened, tmjieiiding or jirobable dispute, 

■Want of jiropei organization. 

Indicia of Fixlcral industrial disputes. 

I’nioii badge 
Preference to uiuoiusts. 

Employments inclutled in dispute. 

Form of case stated foi opinion of High Court. 

§110. " Extekiiino BKtoNn thk Limits of xnv one State.” 
Sympathetic dispute 

Different branches ot one industry in two different States. 
Concerted action by workers. 

Co-opeiation of workers m two States. 

Two States’ disputes. 

Inter-State and intra-State traSBc. 

State to State extensions. 

Industrial awards on the High Soas. 

Intra-State and coasting trade. 

Where employees deny dispute. 

Wliere no intor-State competition 
No artificial cntena of dispute. 

Non-oompetmg industnes, 

W’hether several disputes or one dispute extending. 

Test of Commonwealth dispute. 

CoiupoUtion of industnes not necessary to tdentity of dispute. 
Arbitration applied to Temtories. 
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LEGISLATION. 

Cokmonwealth Conciijation and Arbitbation (Kingston) Act 

1904. 

The chief objects of this Act were to prevent lock-outs and 
strikes in connection with certain industrial disputes ; to constitute 
a Commonwealth Court of Conciliation and Arbitration having 
jurisdiction for the prevention and settlement of industrial disputes 
extending beyond the limits of anv one State. It provides for the 
creation of a C'ommonw'calth Court of Conciliation and Arbitration, 
which shall be a Court of Record, and shall consist of a President 
to hold office during good behaviour for seven years and to be 
appointed by the Ckivernoi -General from among the Justices of 
the High Court An .industrial dispute is defined as a dispute 
in relation to industrial matters (a) arising between an cinjiloyer 
or an organization of employers on the one part and an organiza 
tkm of employees on the other part, or (h) certified by the 
Registrar as proper in the public interest to be' dealt with the 
Court — and extending beyond the limits of any one State It 
included disputes in relation to emplovuu'nt upon State lailways, 
or to employment in industnes earned on by or under the con 
trol of the (Commonwealth or a State or ani public authority eon 
stituted under the Coiunumwealth oi a State section 4 , but 
it did not include a disjuite relating to einplovinent m any agiieul- 
toral. viticultural, horticultural or dairving pursuit Associations of 
employers who have employed on an av'crage of not less than 1(K) 
Wforkinen and associations of not less than 100 workmen could lie 
registered in the office of the principal rcgistrj' By registration, 
such associations become ineorjioratefl organ i /'.at ions under the Act 
competent to bring complaints hefon* the Ckmit or to represent 
parties to the complaints. 

The Court has jxiwer to hear and determine disputes in the 
maimer prescribe!! ; to make orders or awards or give any directions 
in pursuance of the hearing. By its award the Clourt could prescribe* 
a minimum rate of wages, and direct, that preference shall be, ui 
dertain cases, given to members of registered organizations, giving 
liiem special pnvdeges in the conduct of proceedings before the 
Court. The Court could impose penalties for breach of its awards. 

Any otganixation might midie an industrial agreemwit with 
fny otlmr organization or with any person for the prevention and 
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«eitl«ment of industrial disputes existing or future, oonciliatioa 
and arbitration. Every industrial agreement had to be in writing. 
A duplicate of every industriai agreement had to be filed in the 
office of the Industrial Registrar, and of every organization affected 
thereby, within thirty days of the making thereof. Any organiza- 
tion or {lerson hound by an industrial agreement was for breach or 
non-observance of any term of the agreement liable to a penalty. 

(.k)MMONWK4LTH CoUflUATlON AND AKBITBATION ACT 1909. 

This Act amends in a number of minor details the Act of 1904. 

OOMMONWKALTH CVlNrll.lATION AND ARBITRATION AcT 1911. 

This Act enlarges the power of the Court , aWishes conditions 
and limitations of preference to unionists and extends the principal 
Act to jvgrieultural and other rural industries It extends the 
definition of “ industrial dispute " to include any threatened, 
impending or probable dispute ” “ Industrial ” was defined to 

include any business, calling, service, employment, handicraft or 
industnal occupation or avocation of emplovees on land or water. 

By the original Act, section 31. it wa.s provided that no award of 
the Court “ shall be challenged appealed against, reviewed, quashed 
or called m question m any other Court on any account whatever.” 
By the amending .Act of 1911. section 14. this section is altered by 
adding the words ' or be subject to jirohibitioii or mandamus.” 

COMMONWrALTH CONCIUATION AND ARBITRATION ACT 1914. 

Provision was made for the apiiointment of a Dpputy President 
to act in the Court in the absence of the President. 

CoMMONWKALTH CONtIU.ATION AND *VEBITBATI0N ACT (No. 2) 1914. 

When an alleged industrial dispute is submitted to the Court 
the complainant or resjwndent organization or association may 
apply to the High Court, for a decision on the question whether 
^the disimte or any ]jart thereof exists, or is threatened or impending 
or probable, as an industrial dispute extending beyond the limits 
of any one State or on any question of law arising in relation to the 
dispute or to the proceeding or to any award or ruder of the Court., 
The High Court shall have jurisdiction to hear and determine the 
question. The jurisdiction of the High Court under this sectioA 
may be exercised by any Justice of the High Court sitting m Cham'- 
hers. The decision of the Justice on the question shall be fimd 
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Mid conclusive, and shatt not be subject to any appeal to the High 
Court in its appellate jurisdiction, and shall not be challenged, 
appealed against, reviewed, quashed, or called in question, or be 
subject to prohibition, mandamus or injunction, in any Court on 
any account whatever. 

CoMMONWKALTH CONCILIATION ANP ArBITBATION ACT 1915. 

Any association of not less than 100 employees engaged in any 
industrial pursuit whatever, together with such other persons, 
whether employees engaged in any industrial pursmt or pursuits 
or not, as have been appunled officers t>f tlie association and admitted 
as members thereof rnav be registered under the Act 

Every association registered before* the* commencement of this 
Act as an industrial organization or constituted undei the principal 
Act is declared to be deemed validlv const it uU*d as from the dati* 
of such rcgistiatum and the legistiation shall be deemed to have 
constituted the association an organization under the Act m force 
at the date of such registration 

CoMMONWKALTH ('0\( ILlAIKIN AM) AkUIIRITJON Ac T 1!)1S 

The Governor-Ceneral is authorr/ed to a]»]K)int any Justice of 
the High Court or .fudge of the Supreme Court of a Slate to be the 
deputy of the President m any i»art tif the Commoiiviealth, and m 
that capacity to exercise .such jiower.-. and fuiietums of the 1‘iesident 
as the Govenior-Conora! thinks fit to a-isigii to tlu* deput\ The 
deputy HO appimted shall be entitled to hold oHiee during good 
behaviour for the imexpired jH*no<l of the term of office of the 
President for the time being and shall be eligible for re-aj)]K)intment 
and shall not Im* lemoved during the .said jicnod except by the 
Governor-General on an address from both Houses of the Parlia- 
ment in the .same session, praiing for such removal on the ground 
of proved misbt'haviour or inca|)acity 

Section forty-four of the princqial Act is amended by omitting 
Bub-section (1) and inserting in its stead the following sub-section . — ' 

“ Where an\ organization or jierson iKiund by an tirder or award 
has committed any broach or non-observance, of any term of the 
order or award, a jienaltv not exceeding the maximum penalty 
fixed by the Court for any breach or non-observance of any term 
of the order or award , or if no maximum penalty^ has been so fixed, 
the maximum penalty which the Court has power to fix therefor. 
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may be imposed by any District, County or Local Coort or Court 
of summary jurisdiction which is constituted by a Judge or a Police, 
Stipendiary or Special Magistrate or by any State Court specified 
in that behalf by Proclamation.” 

Where a Court imposes a penalty in pursuance of the last preced- 
ing section, it may order that the penalty, or any part thereof, be 
paid into the Consolidated Revenue Fund, or to such organization 
or person as is epecified in the order 

vSection forty-eight of the jirincipal Act is amended by omitting 
the words ” The Court ” and inseiting in their .stead the words 
“ A County, District or Ixical Court 

Sjiecial j>ro\ ision is ntaile foi the employment of returned 
soldier.s and sailor.s us follows — Nothing m any award or order 
made under tins Act, or in an\ agreement relating to uidustnal 
matters shall operate to prevent the employment of returned soldiers 
or sailors For the purjHise of this section “ i (‘turned soldiers” 
means peisons who, duiiiig the wai wlncli coininenciHl in the year 
1914 seiied abroad as uu'inbers of any military force raised in 
Australia, or jinor to that war le-KlfH] m Australia and during that 
war serxed abioad as members of a military force laised m any other 
part of the British Doiinmoii', Ib-turiKsl sailois ' means ix'rsons 
w'ho, diuiiig the war which coiinueuced m the \ eai l!)14, served 
abnavd as incmihei-. of an\ naval fotee raised in Australia, or prior 
U) that wai resided m Austialia, and during tluit wai serveil abroad 
a.s ineinhers of a naval toice r.iiscd in aIl^ otht'i part of the British 
Dominion 

Scope of Industrial Power. 

Almost every word in section .11 (ww.) eontaimng tins gi'ant 
of }H)wer has lieeii the subject of legal contest and judicial interpre- 
tation. The words ' eoneihation, ' " arbitration. " prevention," 
” settlement. ’ " industrial disputes,’ ‘ extending btnond the limits 
of any one State ' have been the subjects of prolonged and mmute 
inquiry and considerwl decisions. By far the most momentous 
judgments given by the High Court were those in which it was held • 
— (1) That the. Commonwealth Court of Conciliation and Arbitra- 
tion could not make an award regulating the conditions of employ- 
ment upon State railways : (2) That an awrrd m 'king a common 
rule was in excess of jijrisdiction and was therefore null and void ; 
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and (3) That an awajrd inconsistent with the determination o{ a 
State wages board was similarly null and void for the same reason. 
With these exceptions the decisions of the Court have been in favour 
of the widest construction of the Federal industrial power. 

The parties to these legal contests have been on the one hand 
organizations rejirosenting workers claiming redress of grievances, 
and on the other hand organized etnjiloyors of labour resisting what 
they considered to be unreasonable demands The claims originated 
111 the Coniuionwealth Court of (\tiieihation and Arbitration created 
by the Federal Parhaineiit in the exercise of jiower conferred 1)\' 
this section From that arena many cases invohTng legal and con- 
stitutional issues found their way into the High Court either in the 
form of questions stated l»v the President for the opinion of that 
Court or on applieatioiis for writs of prohibition to restiam th«' 
enforcement of awards objected to 

The supporters of the awards geiierallv argueil in favout of an 
enlarged interpictation of Federal powers, m order to bring the 
awanls within the powers ; whilst the opponents of awards for the 
most part sought to limit the Feileral powers and Iceeji them within 
the strictest bounds in order to prevent iinv enctoaehment upon 
matters iK'loiiging to the internal donu'stii- affairs and exeliisiie 
authority of the States 

Questions Arising under Arbitration Law. 

.Among the issues rawed and .settled b\ the High (’ourt not 
always wnth unanimity, were such questions as the following 

(1) The validity of the organization and machinery provisions 
of the Conciliation and .Vrbitration Act 

(2) Whether the Constitution . section .'il (.vxxv ) coiiteinjilates 
voliiiioarv or cornjnilsory arbitration ^ 

(3) The meaning of “ industrial " , docs it cover all labour and 
employment ' 

(4) The meaning of ' dispute, " its nature, essential elenient.s, 
requisites and conditions ' 

(3) Whether " preconcert " on the jiart of employees m making 
demands and ’ preconcert ” on the part of emyiloyers m refusing 
such demands are essential factors of a dispute ^ 

(6) Is a simple demand and refusal sufhcient to create a dispute ^ 

(7) Whether dissatisfaction and discontent antecedent to a 
demand communicated to employers are essential elements of a 
dispute f 
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(8) Has the Court jurisdiction in the case of a threatened, 
inii>endmg or probable dispute or is it limited to a real and existing 
dispute between defined anfl ascertained jiarties ^ 

(9) The functions of “ conciliation " as distinguished from 
“ arbitration ' 

(10) The difference between ' prevention ” and “ settlement ‘ 
of disputes 

(11 ) Is arbitration a judicial proceeding or does it mean legis- 
lation by the arbitratoi > 

(12) ('an the Court make " a common rule " or regulation applic- 
able to ami binding on jK'rsons not parties to a dispute > 

(13) Is the arbitrator limited to the claim and matters raised 
in the plaint or can he direct altered conditions of enijilov ment not 
asked foi by the jiarties ' 

(14) Can theie be a claim for diffeient rates of pay varying in 
different States and. uhere such a differentiation is claimed, can 
there be a disjiute extending beyond the limits of any one State ‘ 

(I.-*) Can the ('ourt make an award inconsistent with a wntteii 
eoiitraet between the paities or inconsistent with a State mdustnal 
agreement oi a State industrial award or the determination of a 
State Wages Board ‘ 

(](i) Can the Court make an award bimbng ship-owners and 
jK'rsoiis eniploA’ed on board ships, trading lietween Australia and 
the South Seas ^ 

(17) Can tlie Court order an enijikner to jiermit an employee 
to wear a union badge whilst on duty '' Can it grant preference to 
umoiusts > 

(IH) Can the Higli Court restrain In writ of prohibition the 
Coneihation and Arlutration Court if it seeks to enforce an award 
not authorized by the Con.stitiition ^ 

High Court Review of Industrial Cases. 

Th(“ judieial jiowers of the President of the Couit of Concilia- 
tion and .Arbitration uiulei the Act is very great and hi.s decisions 
on questions of fact are final and conclusive and cannot be reviewed 
There arc. however tw'o methods of procedure bj’ which questions 
of law', arising under the Act, may reach the High Court , on? is 
by a SjU'cial case stated liN the President for the ojiinioa of the High 
Court and thi' other is by writ of prohibition issutal out of the High 
Court for the purpose of correcting the President where he has made 
an award without jurisdiction or contrary to a projier interjiretation 
of the Constitution. 
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The power of the High Court to interpoee by wrii of prohibition 
where a Commonwealth Court is proceeding without jurisdiction, 
is given direct by the Constitution, as original jurisdiction of the 
High Court, and there being no authority in Parliament to annul 
that authority, any attempt to do so necossanly fails Therefore, 
the provisions of section 31 (i ) of the Commonwealth Conciliation 
and Arbitration Act 1904-1911 which piirjiorts to take away from 
the High Court the power to issue prohibition in respect of an award 
or order of the Commonwealth t’ourt of Concihation and Arbitration 
IS unconstitutional and void • Thr King t' The ('(nnmonn'enhh 
Court of Conrihation and Arbitral ion , Ki parte Whi/hrinr <{■ Co, 
ll'CLR.l , upon that |K>mt affirmed The Kinge Thi Common- 
wealth Court of t'onrihation atul Atbilrahon Ki jiarti lint^bane 
and Adelnidi Trnmiivi/ Trus/.s, IS (' L 1? at p ,'A 

In th(‘ e!ul\ history of the Conciliation and Arlutiatiou t'oiiit, 
considerable time was taken up and tlelav m settlin': disputes oeeiirrcd 
in the heaiine of spt'cial cases and ap^ilieations for ]>rohibi1 ions for 
the yiurposos of determining jiiiisdietional ipiestions sueli as, eg. 
Is there e\ idenee to pro\e the esistenee of an inilnslii.il ihspiitie 
within the iiumiiiiu: of the Ait ' oi di«‘s the (lis])ut( exteml be\ou(l 
the limits of aiiv one State ' Wi\ often these questions were 
rai.sed after long and jirotr.ieted eucpuries lu^oi\lng great expense 

III I!tl4 an amending Aet was passed enabling a loinplumant or 
respondent organization at the initiation of a eomplaint to immedi- 
ately apply to a singlo lustiee ot the High < 'oiirt sitting mChambeis 
to decide in a summarx maiiuer whether tlmie is an industiial 
diHjiute exti-miing lK*_\oiid the limits of aiu one Stat.e. The deeisioii 
of the Justice oil the question sulinntted is made tinal mid Loiielusive 
and viithout ajijxial The validitx of this Act wa« aihrmed by the 
High Com t III the case of The Federatid Engine Itru'ern and Fire- 
men's Assonation e Colonial Sugar Kefunng Co Ltd , (19l(i) 22 
C.LR , 103 

Bepresentative Organizations. 

The provisions of the Comnionw'calth Conciliation and Arbitra* 
tion Act (1904) m res^iect of the registration of associations, as 
organizations, particularlj' in so far as they jiennit the registration 
of an association of employers or employees in an industrv in one 
State only, and provide for the incorporation of orgaiuzations 
when registered, are valid, as incidental to the " conciliation and 
arbitration ’’ power . The Jumbunna Coal Mine No Lmbility v. 
Victorian Coal Miners' Association (1908^ 6 C.L R , at p. 309. 
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The applioBtion of the '■ principle of collective bargaining ” not 
long in use at the time of the passing of the Constitution, is essential 
to bind the body of workers in a trade and to ensure anything like 
permanence in the settlement Some system was therefore essential 
by which the powers of the Act could be made to operate on repre- 
sentatives of workmen, and on bodies of workmen instead of on 
individuals only, but if such repn-sentatives were merely chosen 
for the occasion without any {lermanent status before the Court it 
is difficult to see how the permanency of any settlement of a dispute 
could lie assured Even when the dispute is at the stage when it 
may be jireventi'd or settle*! by coueiliiition, xmi*' leprescntative 
body must have th*' right to bind and the to jiersuade. not 

only the mdividiials with whom th*' dispute has ans*'n Imt the ever 
changing body of workmen that constitute the trade P*)- O Conxor, 
.1 , ti (' L R , at p .S.iH 

Arbitration Inapplicable to State Railways. 

One of the earliest and most important *leciMons given bv the 
High t’oiirt. on the int<Tprotati<)n *>f the eoiistitiitKinal jiowei eon- 
ferre*! by section ol (\\\v ) was the ease iii wliuh it held that the 
arbitration powei did not extend to the sett lenient of labour (jiies- 
tioiis 111 State Milwais In the year 1!UM> tin* New South Wales 
Railway Ti.itlie Employees Association an a'SoeKtIion of emjiloyees 
on the State railwa\.s of New South Wale- afipiieil to the registrar 
of the ( 'ornnumwealth Court of (’oneilialion ami Ailutration U> 
be registered as an oigani/.ation iimiei the Coinmouwealth Coii- 
eiliatioii and Arhilratioii Aft 1*1(1} The .iiiplieatien was op]W)sed 
by the F<‘il<'iated Ainalgaiii.itc'fl (on t'rnnieiit Railway and Tramway 
Seriiee Association, hut was grant<**l In the Registrar From his 
decision the Federated Amnlgaiuat*-*! (government Railway and 
Tramway Service Association a|i)>eal<'d to the Presulent of the 
C’oinimmw ealtli Court of Coneiliatuui ami Arbitration One of the 
grounds of apjieal was that the applicant association, hoiiig an 
association of State railway servants eonld not be registered under 
’ the Act, and that the Act m so far as it purp*)rted to include State 
railway servants within its jirovisions, was ii//m iaVe.s and loid The 
President, treating this objection as a question of law, pursuant to 
section 31 (2) of the Act, slated a case for the opinion of the High 
Court, setting out these facts 

The High Court in an exhaustive judgment, delivered by the 
Chief Justice, established the following pro]x>8itions — (1) That the 
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rule, laid down m D'Emden ». Pedder, 1 C.LR., at p. Ill, viz., 
that when a State attempts to give to its legislative or executive 
authority an operation, which, if valid, w’ould fetter, control, or 
interfere with the free exercise of the legislative or executive ^Kiwer 
of the Commonwealth, tlie attemjit. unless expressly aiithonzeil by 
the Constitution, is to that extent invnli<l and inoperative is recip- 
rocal. It is equally true of attempted mtorferciice bv the Common- 
wealth with State instrumentalities The application of the rule is 
notlimited to taxation Section bl (xxxv.) of the Constitution does 
not either exjire.ssly or by necessary iinjilication authorize such an 
attempt. A State railwav is a State instrumenlality within that 
rule. The legislative authority of the Commonwealth Parliament 
under the powers contained in scetion.s .'>1 (i ) anrl !)S ot the Constitu- 
tion, so far as regards w ages and terms of engagement , does not extend 
further than to prohihit for causes affcHding in1er->Stafe tiaffic, 
siieeific (lersous from heing emplojed m such tralbc That when 
in the attemjited e.xercise of a power of limited extent an .-\ct is 
jiassed which in its term.s extends beyond the Tirescnbwl limits the 
whole Act IS invalid, unle.ss the invalid jiart is jilamly seicnibU' 
from the valid. 

It was held, therefore, that the Conimonwc'alth Conciliation 
and Arbitration .-\ot Ibttl, so far as it jmiqiorts to affect State rail- 
way.s, is ultra nres and void, and, eonM*queiitl_\ . that an orgaiuza 
tion eonsi.stmg solely of einplovei's on State railwaxs was not entitled 
to be registered under that Act The Fcd( laterl Amalgamated 
(krvernment RaiUcaii Service AsaiKiatum (ajipellantu) v The Sere 
South U’n/es’ Raihvag Trajjie Emjdogee'i AfOiaetatinn (renpandent'*), 
(1006) 4 C L H 4KS 

Inapplicable to State Water Supply Authorities and Wheat Board. 

The Board of Water Siqiply ami Sewerage, of Sydney, like the 
State railway service, is in the strictest sense a department of the 
State Government The receijits go into the Consolidated Kevenue 
and its disbursements are defrayed out of that fund It has been 
held, therefore, that this Board is exempt from the jurisdiction of 
the Commonwealth .‘\rbitratinn Court Federated Engine-Drivers' 
and Firemens Assacuition of Australia v liraken Hill Proprietary 
Ho Ltd , (1911) 12 C L R , 398 . (1913) 16 C L R , 24.5 

Commonwealth awards are inapplicable to State Government 
Wheat Handling Boards : Australian Workers' Upton w. New South 
Woks, Victoria and Others, The Argus, 13tn June, 1919. 
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Hanidpal BodiM, when botind. 

On the other hand the (Joiirt haw held tha< the Melbourne City 
Council or any niurucipal corporation so far as it engages in what is 
called ■■ inumcipal trading," such as supplying electric light and power 
to the public, thereby joins the ranks of employers in the Common- 
wealth industries and it is liable to the same Feileral laws as any 
other employ er engaged in the same industries and caimot claim 
immunity from Federal powers on the ground of being a Govern- 
ment dejiartment 12 (‘ L R , 3i>.S , (lt)13) lb (' L K , 245 

The rule of ])' Emden v Puhlcr relating to State mstruraen- 
talitic's was exhaustivelv argucil bctorc the full Beneli of the High 
(^ourt in November and Jh-ceiiiber I!I]H in the eases — 

(1) Ferii rated Municijml and Shire Coinictl Employees 

Asstx tattoH I Tin Laid Mnifoi Aldnnnn Councillors 
and < 'itizem of tin ('itii of Melbourne and Othei/i. 

(2) The Federated Seamens I'ltion of Aitslialasia t The 
('ommouu'eallh S S Otrneis AMOciation and Others 
(as to the Marine Board. Launceston) 

Alter several days hearing the Com 1 reserved judgment. From 
the giMieral (rend of the uise it was probable that the rule exempt- 
ing iiiunu ijulities and other St.ite instriiinentalities from Federal 
control wouhl be von' eonsideiabli curtailed This expecta- 
tion was realized wdienthe ileeision wasgneii holding that municipal 
employees are not neccasaiih exempt iioin Commonwealth aw'ards • 
The Mnnictpalilies Cosi. The Aiyns. 2ii(h Mav Iblb. 


§84. “CONCILIATION.” 

Mode of Conducting. 

The yiower of the Commonwealth Pailiament does not extend 
to general legislation for the prevention of industrial disputes but 
only to conciliation and arbitration for that end ( 'onciliation means 
conciliation for the prevention of threatened disputes and for the 
settlement of actual disyintes Conciliation maj yaissibly prevent 
a di.spute and it may settle one. I'he ami of conciliation is to bnng 
about a voluntarj’ agreement of the parties. Lidustrial agreements 
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are authorized by the Act as a means of conciliation and as such are 
vaJid. Such agreements are conducive to preventmg industrial 
disputes from arising, and would, in that indirect way, conduce to 
preventing them from extending beyond the limits of any one 
State If this be so, and if the power to authorize such agreements 
had been conferred on the Parliament, it might be argued that 
industrial agreements between purely intra-state organizations 
would be justifiable as having a preventive tendency Jumbunna 
Coal Mine ('atte, 6 T L R at p 33ft 

What it Connotes. 

The President ma\, «hene\er in his opinion it is desirable for 
the purposes of preventing or settling an industrial dispute, summon 
any person or {lersons to atlen 1 at a time and jilaee sjas’ifieil m 
the summons at a eoufercnce to la- presided o\er bv himself The 
conference may be held partlv or wholl> m public or in jiruatc at 
the discretion ot the President By st^etion lt> the President is 
charged d’lth the dutt of endeavouring at all times, by all lawful 
ways and means to reconcile the ])arties to mdustiial dis]nites and 
to prevent and settle mduHtnal disjmtes whether or not the Court 
has eogiuzance of them, in all cases of which it appeals to him that 
his mediation is desirable m the public interest If the dispute is 
not settled at such conferences the President is authorized to refer 
the matter to the Court 

Conciliation within the Act means mediation and reconciliation 
by and through some Court or tnbuiial committee or person or 
jiersons recognized by the law or by the jiarties acting not as one 
of the disputants but as a mediator who may avert the neee.ssity of 
a formal reference to some conipulsorj’ tribunal by inducing the 
parties to come to some amicable agreement. An amicable agree- 
ment so made could come under the head of ' industrial agreement " 
Conciliation has a siiecial meaning which it had m the year IfttK) 
(when the Constitution of the Commonwealth became law) m relation , 
to industrial disputes, namely, seme authority in the nature of a 
tribunal or mediator Per O’Conkor, .J in the Jumbunna Coal 
Mine Case, 6 C.L K , at p 366 

According to the Oxford Dictionary, concihation, in the sense 
of the Act, means mediation by some affirmed court, tribunal or 
person for composing disputes by conferring with the parties ; 
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a voluntary settlement, the case proceeding to a judicial Court if 
this is not accepted. The quotation from the Oxford Dictionary is 
evidence that the statement is ordinarily understood to include 
some voluntary arrangement of differences and therefore it is 
naturally referable to the conciliation within section 51, sub-section 
XXXV of the Constitution Steps may be taken in the direction 
of and for the purjioscs of conciliation or even for arbitration before 
an industrial dispute i.s devclop€^d and before the persons concerned 
in the industry have taken definite .stands or made definite claims 
No one who is at all familiar with the genesis of great industrial 
di.spiites can be ignorant of the general uneasiness, unrest, the 
indiv'iflnal grumbling the dissatisfaction, often mdefimte, which 
])re,cede an ultimate quarrel and to this end, before matters have 
come to a head, the ])ower of conciliation or arbitration for preven- 
tion seems to be dircctl> applicable (so far as the Constitution is 
concerned) Pei Hkk.ins .1 in the AvMrnhan Boot Trade Em- 
pfoyer/i' Federation ( Whifhioii' rf- Po , (1910) 11 C L.R , at p. 340 

In several casc.s the majority of the Court has tacitly, if not 
cxpri'.ssly, distributed these terms by taking ‘ conciliation " to be 
applicable to the ' settlement ' as well as the ‘ prevention " of 
industnal disjuites and arbitiation ' on the other hand as applic- 
able to their '■ settlement alone Per Barton J in Ex parte 
Whyhrov) {Prohihilion ('</.«), (1910) 11 CLR., .320 

In the nature of things an indiistnal dispute may be prevented 
from coming into existence by vanoii.s means, but the only means 
which the Parliaim'ut is authorized to employ aro conciliation and, 
jierhajis, arbitration Ptr Griffith. C J , in Ex parte Whybrow 
{Pro/nhitioii Case). (1910) 11 CLR, 319 

Industrial Agreement. 

By the Conciliation and Arbitration Act (1904), section 73, 
it IB provided that any organization may make an industrial agree- 
■ment with any other organization or with any person for the pre- 
vention and settlement of indu.strial disputes existing or future by 
conciliation and arbitration 

In June 1911 the Mu8ieian.s’ Union of Australia, an orgamzation 
registered under the Act entered into an agreement with J. C. Wil- 
liamson & Co. Ltd. which purported to be an industrial agreement 
under the Act. The Unien having secured certain terms and oondi- 
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tioQS of employment, bound themselves not to make any further 
request or demand on the Company in relation to industrial matters 
within the Commonw'calth during the continuance of the agreement — 
aspace of three years In 1912, the mem bens of the union threatened, 
and took stejw to eommenee, pnieeeihngs m the (Commonwealth 
Court of Conciliation and Arbitration, in breach of then undertaking 
and the plaintiff company brought an action in (lie High (knirt 
to have them restrained by injunction from committing such bicach 

The defendant organization coiitemled that the High Court had 
no jiinadiction to restrain the .said organization mjimetiou from 
instituting proceedings in rcsjx'et of mdiistrml matters in the Com- 
monwealth (\>nrt of Conciliation and Arbitration, even though the 
institution of the said juoccedmgs i.s m violation of the said imlustnal 
agreement 

The main question was one involving the legal coiislniction of 
section 73 It was argued for the defendant that the agreement in 
this ease whs not an indiistnul agreement within the meaning of 
the section, a.s it was not arrivisl at bv oi iii contemplation ot ("on- 
ciliation and arbitration 

In the JumhaHna Cosy (i C b K , at ]> 349 Mr .liistuc H vuton 
expressed an ojunion that seition 73 was the govimimg immsion 
of part \’I , and his remarks cortaiiily tended to the oiuiuon 1h.it 
the industrial agreement to winch the .Act gave certain fnne and 
attributes was an agreement for the pre\euti<>u and sett lenient ot 
an aidu.strial di.sjiute bv coin illation and arbitration aiel tli.rt the 
remaining sections of the part were ancillary to scttion 73 'The 
point, however v\as not fiiliv considcrc*! or tinalK settled in thar 
case It re-appeared in a concrete form m the MnnirKins' ('use m 
which the agreeim-'iit. dealt veiy o\t.ensivel\ with the terms and 
conditions of einploymeiit, but dirl not purport to pio\,ide foi tln‘ 
prevention of industrial disjmtes by conciliation or bv arbitr.itioii 

It was hold by the majority of the Court that e\cn if the ob.scr\ - 
ance of section 73 was a condition precedent to its validity as an 
industrial agreement under the Act its noii-observanec dul not prt'- 
vent it from lieiiig a valid and subsisting agreement at eomiuon law 
and there was no legal obstacle to its being effective and binding in 
that way. If it did not come under the Act as an industrial agree- 
ment, it had all the requisites of a good agreement at common law 
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and its violation could l)e restrained by injunction. Per GbIxfIth, 
C.J and Barton, J (Isaacs, J dissenting) in J C WiUiamaon «fe 
Co. Ltd. V 2'he Musicians' Union of Australia, (1912) 15 C.L.R , 
at p 636 

Industrial Agreement when a bar to Jurisdiction of Arbitration Court. 

At the final stage of the Federated Engine-Drivers' and Firemen’s 
Association of Australasia v Broken Hill Proprietary Co Ltd and 
others {No. 3), the resjiondent put in an agreement headed ‘ indus- 
trial agretirnont " betwe('n the claimant and the Northern Collieries. 
Tlic agreement purported to settle wages and conditions of employ- 
ment which should apply to members of the organization who were 
then or might thereafter during its currency be working for 
the employer Tt (-ontained a provision for the reference to the 
Industrial Registrar of anv disput.e arising under the agreement 
This agreement had been tiled in the office of the Regi.strar but no 
memorandum of it,s terms had been .submitted to the President for 
a certificate under section 24 of the Act The question was then 
raised w hether these agreements barred the junsdietion of the Court 
to make awaids It was argued for the claimants that they were 
not industrial agreements within part VI of the Act as they were 
not agreements for the settlement of industnal disputes by con- 
eiliation and arbitration as required by section 73 of the Act Those 
views were sustained b\ the High Court The Federated Engtne- 
Diivers and Firemens Association v The Broken Hill Proprietary 
Co Ltd (No 3). (1!)13) 16 C L R , 716 

Tn the opinion of Mi .Justice Hiooifi.s .section 73 is designed 
to eiiahle paitie.s to ]itov ide for a method of conciliation and arbitra- 
tion other than that of the Court Part M of the Act provides 
another means of eoneihation and arbitration which stands quite 
apart from the remaining provisions of the Act Per Higgins J , 
16 C L.R , at p 730 

In the Anstrahan Agricultural Co v The Federated Engine- 
Drivers' and Firemen's A.ssociation , (1913) 17 G.L R , 261, an action 
was lirought by the Australian Agricultural Co. and a number of 
individuals and other companies against the Federated Engme- 
Drivers’ and Firemen s Association of Australasia and by the writ 
the plaintiffs claimed an injunction restraining the defendants from 
proceeding against the plaintiffs with a certain jdaint in the C'omin<m- 
w«alth Court of Conciliation i^d Arbitration filed by the defendants- 
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against the plaintiffs and others in violation of the terms of certain 
agreements between the plaintiffs and the defendants dated 13th 
Noveml>er 1910 and 3rd, 5th and 18th of May 1911. 

It was held by the whole Court (Barton, A.C.J., Isaacs, 
Higgins, Gavan Duffy, Powers and Rich, JJ.) that such an 
agreement was not operative at all, if it is not, in fact, such an 
industrial agreement or if it is incapable of being certifieil and filed 
under section 24 , therefore the High C'oiirt will not interfere by 
injunction to restrain such an organization from including the 
employer in proewsbngs in the Commonwealth Court of Conciliation 
and Arbitration in rcsj^iect of that disjmtc 

It was stoted pei Isaacs, Higgins, Ga\an Duffy and Rich, .1.1. 
(Barton, A ami Powers, .1 dissenting), that J f’ Wilh/irnmn 
Ltd V .Ifmirians' Cinon of Au.itralia, 1.') C L K , fi.'Ki, wius wrongly 
decided and must be over ruled Thov held that an agna'iiient 
purporting to prevent the jmrties to it or either of them from 
instituting ])rocee<liiigs m the Commonwealth Court of Conciliation 
and Arbitration is eontruiv tt> jiublie jiolitv. and therefore void • 
T/if Au^/ra/ion Aifncultiiial Co v Fcdcrutrd Kmj\n( - Jhira n mid 
Fireman s Association of A u strain sin. (iitl.’l) 17 C L R , at ji 2(11 

$85. “ARBITRATION.” 

Arbitration distinguished from L^islation. 

The power to legislate with rwjiwt to arbitration for the settle- 
ment of a dispute necessarily involves jiower to make provision for 
constituting an arbitral tribunal, for bringing before it the parties 
to the dispute, and for enforcing the award of the tribunal, m the 
exercise of this power, and to attain these end.s, the Parliament is 
unfettered in its choice of mean.s, provided that they are really 
incidental to the attainment of these ends, and not nianife.stly 
unconnected wutli them Pci Griffith, C.J in the Jumbunna (hxi! 
Mine f'o r. V ictorUin Cixil Miners’ Association, (1908) 6 C.L R., 
tit p 333. 

State Wages Boards. 

In settling a dispute the Federal Arbitration Court can make an 
award which may involve the abrogation of the existing contraeitual 
rights of either of the parties where the abrogation is necessary for 
the effective settlement of the industrial dispute The Court ma.y 
make an award m disregard of a contract between employer and 
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employee and in disregard of the State law which makes such con- 
tract binding. It may make an award m disregard of and mcon- 
sistent with an award made by a State Arbitration Court in a State 
industrial dispute The State award yields to the supremacy of a 
Federal award But the Federal Arbitration Court, having judicial 
but not legislative poAver, cannot make an award containing terms 
and conditions of labour inconsistent with the provisions of a State 
Statute relating to labour or inconsistent with the determinations 
of a subordinate State legislative body, such as a State Wages Board 
constituted by a State Statuti' and empowered to make such deter- 
minations m advance of and independently of any ihspute Per 
CniFFiTH, CJ and OConnok .) in The Federated Saw Mill Case, 
(1909) S C L R lit pp -)1 1 

Domestic Trade and Industry of a State. 

The doctrine has been ropc.itedlv laid down by the High Court 
that anv invasion b\ the Commoinvealth of the sphere of the 
domestic concenis of the States, .ip))ertaining to tiade, commerce, 
police and mdustry, i> forbnUleii except so far as the invasion is 
authon/.cd b\ some ]io\ver r onferred ii> express terms or bv noee.ssary 
inpilication 'I'lie eases .dso establish that the regulation of the 
conditions of einploymeiit is withinthat.sjihere Yet in the Federated 
Saw Mill tVjsc, K (' L K 495, it was gravely inamtametl that the 
tnhnnal whiih the F'tsleial Thirliaineiit may establish for the settle- 
ment of industrial dispiite,s is not bouiul hv any State laws relating 
to domestic trade and indu.strv and that, although the Parliament 
itself could not make n law inconsistent with the State law, it could, 
under the language of section -">1, suh-section (xxxv ) authorii'.e its 
eixiatiire, the tnhnnal of aibitration, to disregard the State law', to 
free jHWsons from anv obligation to obey it, and even impo.se ])eiialty 
upon persons who do obev it, because such powei is necessary for 
the effective settlement of mdnstnal disjiutes. 

Referring to this contention the Chief Justice (Sir Samuel 
.Cbiffith) said “ 1 find it difficult to treat such an argument w-ith 
due graAnty Discontent Avith the State laAv cannot be desenlied as 
a dispute in any' sense m which that word has hitherto been used, 
so that a power to authoriKe the .settlement of dispiities cannot be 
read as a ])Ower to set aside or suspend or abrogate an obnoxious 
law. But, even if it could, it seems to me that, applying the rules 
of construction of tho Constitution so often laid down, at best the 
langnago would be ambiguous, and that, even if the words are capable 
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of the meaning aaeerted, it is so inoonsisteut with the reservation 
to the States of the power to regulate their domestic trade that it 
should be rejected For. if conceded, it practically annuls that 
resprvation, and permits the Federal tribunal to substitute its uncon- 
trolled volition for the will of the Parliaments of the States, so soon 
as a jxilitical agitation for the re)ieul of an abnoxious law m any 
State IS taken up bj' sympathizers in another State ' ' Per Griffith, 
C J in the Federated Saw Mill Case, (19(»9) 8 C L R , at p 493 

State and Federal Industrial Spheres. 

The Constitution leaves to each State the exclusive control over 
all phases of industry operating solelj- within State limits I’ho State 
may make laws imjaising any rights, duties, or obligations it deems 
fit on employers and eniployt“es engagisl in its iiuliistries That 
power is as defiiut<-I\' vested in the State as the jutwoi conferred by 
sub-section xxxv is vostetl in the C'-omnion wealth It is in accord 
ance with the pnnciplos laid dovra by the High ('oiirt on many 
occasions that those two powers, that of th(‘ State to control its own 
industrial affairs, and that of the Commonwealth to empower its 
C-oiirCs to settle by arbitration indiistrinl dispiiti's exUMuling lieyond 
the limits of an_\ one State, must lie .so construed as to be as little a.s 
possible inconsistent with eu<h other Per O’Connor. .1 iii the 
Federated Sate Mill Case. (1JMI9) 8 C L R , .'>1(1 

The .Justices who dis.sented from this decision. Isaacs and 
HiaoiNS, .1.1 were of opinion that there are no words in the ( '(institu- 
tion which exyiressly or b^ necessary implication excimh'' from the 
Federal Statute which it has authorized, m expressed terms, anv 
interference with the rules of conduct pre.soriiicd by a State act , 
that the doctrine of implied prolubition based on the case of the 
Vnited States v. Dewitt has been but faintly sustained and will not 
apply to the Australian Constitution , that Federal powers caimot 
be defeated by State powers much less by State acts, otherwise all 
Federal powers would l>e subject to the possibility of Stato acts , 
that the Fetl^ral Parliament can validly ciiijiower industrial arbitra- 
tion which, in the opinion of the arbitrator, would effect a settlement 
on just and equitable terms even though all the States acting together 
ehooee to pass statutes to the contrary , that the Federal Court 
is not bound by State laws or by State Arbitration Court awards 
or by the determination of State Wages Boards ; that by the force 
of the coveripg clause V. of the Constitution the award of a Fpdera} 



ARBITRA^IOK J>4^ 


Arbitration Court in a case within its jurisdiction was just as much 
a determination in the nature of a law as the determination of a 
State Wages Board Per Justices Isaacs and Htooins in The 
Federated Saw Mill Case. 8 C L R , at pp 537-547 

On account of illness Mr Justice Barton was not able to sit 
in The FeJierated Saw Mills Case, which was heard by four Judges 
who were eqiiallj' divideil m opinion on the mam question at issue. 
The opinions expressetl fully as they were, seemed not to have been 
absoliitelj decisive in judgment iiy reason of the manner in which 
the question came before the Court The same question was 
re-arguod m The Austrahan Hoot Trade Employees' Federation v. 
Whijbnm <k Cu , (Ibid) 1(1 C L R , 267 

The majority of tiio Court as then constituted (Griffith, C.J. 
and Justices Barton and O Connor) held that the Commonwealth 
Court of Conciliation and Arbitration has no jurisdiction under 
section 51 (xxxv ) of the Constitution to make an award inconsistent 
with the State law Tiie determination of a wages board empowered 
b)’ a State statute to fix a minimum rate of wages might be such a 
law Whether it is or not depends upon the terms of the statute 
under which it i.s made .An award is not incou.sisteiit wdth State 
law if compliance with the award is consistent with obedience to 
the State law Held therefore that an award fixing a minimum rate 
of wages highei than that fixed bv a determination of a State Wages 
Board is not for that ri-ason alone mconsi.stcnt with that deterraina- 
tioii So held bv Griffith, C J . and Barton and O’Connor, JJ. 
(I.SAACS and Hiooivs, JJ dissenting) Opinion to that effect m 
Federated Saw Mill rf-f Employees of Austtalasia r James Moore 
<t* Sons Proprietary Ltd 8 C L R , 465, adopted. 

The term arliitratiou connotes a judicial tribunal, by what- 
ever name it is called and however constituted .Although the 
functions of that tribunal differ from those of ordinary tribunals m 
• that thoj are not iiniittal to determining existing causes of action, 
but extend to prescnbiiig conditions to be olwerved in future con- 
tracts of employment, the tnbiinal is no less a judicial tnbunal. 
The obligation to decide in accordance wuth law is implied in the 
notion of the creation of a tnbunal , otherwise the members of the 
tribunal would not be judicial jierson,s at all, but dictators exercising 
the power of legislation, not of adjudication. Per Griffith, C.J. 
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in the Federated Saw Mill Emjdoyeea of Avelralasia v. James Moore 
d) 8<ms Propriety Ltd., 8 C.L.R., at pp. 492-493. 

“ Primarily ” said the Chief Justice, “ arbitration means 
determination by a tribunal which is not an ordmary Court of justice 
bound to administer a strict rule of the common and statute law, 
but a tribunal selected by the partie.s to the controversy, to which 
both submit themselv'es and by whoso determination they agree to 
be bound. The efficacy of the award i.s derived from the agreement 
of submission, although statiitoiy provisions for its enforcement 
are now commonly adopted The foundation of the authority of 
the arbitratoi’s is the consensual agretunent of the partie.s In the 
Commonwealth rouoilmtion and Arbitration Act the Parliament 
has thought fit to ]iro\ide for the apyxantment of a single judge of 
vary large jiowcr*. and to call his Court a Court of Aibitiation 
Courts of law are not concerned with the projiricti or accuraev of 
such a designation But it is clear that the nature or authoriti of 
tlie tribunal authonml by the Constitution cannot lie altered hv 
giving it a paitieiilar name or jneHcrihing a paiticiilai modi' of 
ap|)omtment If the Parliament had thought fit to juesenlie th.it 
the tnbunal of arhitiation .should be selected m part or ulioll.N by 
the parties to the dusputc, the authoiity of the tnbunal nouhl have 
lieen neither greater oi less on that account than that ot the single 
arbiter ' Per Criikth CJ in I'he das/ndma Bmti Txidr 
F((h ntlion c Wliphnm- u- Co, lOCLK, at ]»}> 

281-2S3 

■ All industrial tiisjmte ' .said Mr .Justice O'Covnoh, hi its 
nature involves a complaint aguia.st the ojH'ratioii of exi.sting rights 
under existing conditions The aim of the tribunal charged with 
its settlement ts the establrshment of a modus twndi for the future, 
which in manj' eases can be achieved onlj' by the modilication of 
existing eontraets and the creation of new rights aiul obligations 
between the jiarties It would la' a eontradietion in terms to confer 
the power to settle industrial disputes upon a tribunal powerless to 
do more than give effect to existing contr, ■t.s and enforce existing 
tights. There must therefore be implied, from the very nature of 

subject-matter, power in the Parliament to confer on the Federal 
Arbitration Court authority to enter upon the settlement of an 
industrial dispute unfettered by any obligation to preserve rights 
under existing contracts of employment between the parties or to 
^ve effect to the laws of the State, statutoiy or otherwise, by w'hich 
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those rights are recognized and enforced. For a similar reason it 
must be taken that power is implied to clothe the arbitral tribunal 
with authority to disregard the award of a State Industrial Arbitra- 
tion Court which stands in the way of an effective settlement of an 
industrial dispute within the purview of the Federal power. Rights 
conferred by contract entered into between the parties and rights 
created by award of a State industrial tribunal in settlement of an 
industnal dispute between them must stand in this resjiect on the 
same footing . . Save ii. that respect Parliament is not 

empowered to vest in the Fetlerai tribunal am more authority to 
disregard State laws than an ordinarv arbitral tribunal would have 
Where, however a State* statute directs the floing or pro- 
hibits the doing of something the parties cannot relieve themselves 
from obeelieiue to its provisions it follows that in .such a case 
arbitrators could not, by tbeir award relieei the parties from the 
obligation to do the thing elirected or to refrain from doing the thing 
proliibitcd Per OConnok .1 in Th'' Auftlrahdn Boot Ttade 
tJmploiier'i Federnlion v Wlii/hioir and o'hei-t Id C'LR, at p]) 
3<Ki-:j(t4 

U might be worth while to r<*fer to tin* attempt of the \'ictotian 
Parliament to oust the jurisdiction of tlie Federal Court to deal 
with cases where a States wages bonid ha^ in.ide a detenmiiiiation. 

This WHS atteiiijilesl by the Victorian Faitorie** and Shops Act 
lUOO (No 2), section 3!* It will he* found disuissi'd m the Boot 
Trade ('a^c. It) C L H at p. 3tH> 

.^lr .liistice* Is VACS and Mi •lii'-tiec Hiooins dis.s(*ntt>d alto- 
gothei fioni the \u*w that an award of ,i Fedcial f'oiirt of industrial 
arbitration i.s judicial ni it.s nature, anel therefore eaimot over ride 
the laws of a State They consideied that an award of the Common- 
wealth Arbitration Court lieeaiiie a law of the Commonwealth and 
that by virt.ue of eoveimg clause* V of the Constitution, it is binding 
, on all Courts ami Jiidgeis to the exclusion of vState awards or the 
de*terminat!ori of State Wage.s Board.s 10 C L R . at pp 313 331 

Invalidity of Common Role. 

The provision of the Commonwealth Conciliation and Arbitra- 
tion Act 1904-1910 w'hicli piirjiort to authorize the Court of Arbitra- 
tion to declare a common rule of wages and conditions of labour, in 
any particular industry, and to direct that the common rule, so 
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declared, shall be binding on persons engaged in that industry with' 
Opt such perscms being made parties to a plaint, properly brought 
before the Court, attempts to give the Court legislative rather than 
judicial j>ower and it has i>een held to be ultra vires the Parlianient 
and invalid So held finally in The Australian Bool Trade A'to- 
ployees' Federation v Whybrow <i‘ Co , 11 C L R , 311 

Validity o! Compulsozy Arbitration. 

In The King v The Cotnmonti>eallh Court of Conciliation and 
Arbitration , Ex parte. Whybrow and others, (1910) 11 C L R., at p 1, 
an application was made to the High t!ourt for a prohibition to 
restrain the enforcement of an award on the ground pnneipalh that 
the Commonwealth Conciliation and Arbitration Act as a whole 
was uUra vires the Constitution It was argued that ‘ arbitration ” 
connoted a voluntary submission and a submission to a tnbimsd 
selected or appointed directlv or iiulireetly, by the parties to the 
dispute ; and that the functions of the tribunal are limikHl to those 
which the parties could, by agreement, have vested ui it and cannot 
for instance, make onlers binding on third parties. The High Court, 
however held that the Act was not uitw vires either on the ground 
that reference of dispute's was e(ini]Hilsorv or on the ground that 
the tribunal was not chosen by the di-sjuitants As regards the 
functions of the tnbunal, thev held that the only arbitral power 
which could lie conferred on the ('ourt of Arbitration was the power 
of judicial determination iietween the parties to a dispute 

§86. “PREVENTION.” 

Oonstniction. 

In several cast's coming liefore the Hiirh C’nurt the question has 
been raised and discus.sed whether the ‘ preventive ' power given 
by the Constitution is limited to conciliation or wiiether and if so, 
how far it extends to arbitration But it has not yet been defimtely 
settled that the words '* prevention ami settlement ' should be 
grammatically distributed so as to apply ■' prevention " to concilia- 
tion only, and ‘‘ settlement ” to arbitration only , such a construe- ' 
tion would exclude settlement by conciliation. Doubt has, however, 
been exnressed as to the possibility of there being arbitration with 
respect to a dispute which has not assumed a concrete form of exist- 
ence. 

In the Jumbnnva Coed Mine v. The Victorian Coal Miners’ 
Association. (1908) 6 C.L.R., at p. 332, the Cluef Justioe (Su> SAMi;m.> 
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Griffith) said that the power for the prevention of a dispute was 
confined to conciliation for that purpose, and therefore it did not 
extend to “ collective bargaining ” except so far ae collective 
bargaining might be incidental to such conciliation or arbitration 
for the settlement of an existing disjuite 

Mr. Justice Barton said eonciliatinn might possibly prevent a 
dispute , as to that he said nothing, and he added. “ We know it 
may settle a dispute imt 1 do not see how there could be an arbitra- 
tion, unless theie is a dispute, calling for settlement, already in 
existence ” . i/>., ji. 341. 

In the I nittrnluiT) Roof T nule Emploi/ee^’ Federofion v Whybrow 
and others. 1 1 (.' L II. 31 1 , counsel for the claimants attempted 

to justify the common rule provision on the grounds that it was 
incidental to the prevention of disputes bv arbitration. To this 
argument the olijectors (emjiloyers) ansvered that the expression 
■■ arbitration for the jiievention of a dispute is a contradiction in 
terms, since the word ” prevention ” connotes an event which has 
not \et hajipened, whiKst the word "arbitration” connotes the 
{ire.sence of parties to an e.xistmg dispute , so that, it was said, sub- 
section x.xxv must Is' read distributiixdy, as meaning " conciliation 
for the iiroveiitiou of <lisj)utc.s and arbitration for the settlement of 
liisputes '■ Ri'ferrmg to this argument the Chief Justice (Sir Samuel 
Griffith) said - ’ I am disposed to think that from a strict 
etjTUological point of \ lew , this may l>e the more ivccurate construc- 
tion, but 1 am not sure that that consideration i» conclusive Con- 
ciliation i.s not now m (jiici-tioii, but the- words ‘ dispute ' and ‘ pre- 
\ention ' are both ->useeptible of different shades of meanings, 
according to the {loiut of view from which the particular state of 
faet.s IS regarded 'Die .same facts may in one a.spect be regarded as 
showing a differenoe of opinion likely, if not composed, to develop 
into an industrial disiuitc which it is desirable to prevent and from 
another asi«*ct as .showing a dispute already existing and tit to be 
^ttled by arliitration lii the nature of things an industrial 

dispute may be pi evented from eonniig into existence by various 
means, but the only means which the Parliament is authorixed 
to employ air conciliation and perhaps arbitration. If. therefore, 
the state of things is such that there are no ascertainable parties 
between whom an ascertainable difference capable of being composed 
exists, the basis of arbitration is wanted.” Per Griffi™, C.J., 
11 C.L.R., at pp. 317-318. 
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Mr. Justice Baeton re-affirmed fais opinion that arbitration 
was not applicable to the prevention of disputes , id., pp. 324-325. 
Mr. Justice O'Connor was disposed to favour the broad interpreta- 
tion of the {K)wer, as authorizing the use of arbitration fcr the purpose 
of preventing industrial disputes from arising, as well as for settling 
those that have arisen, but, he adde<l — ‘ One can have no mental 
conception of arbitration without parties m difference over some 
matter capable of judicial adjustment by an arbitratoi " id., 
pp 327-329 

Mr. Justice Isaacs thought that, it being admittedly impossible 
to distribute the words reddendo singnla xtngnhs, it followtHi 
inevit.ably that the coinjiosite phrase " for the prevention and 
settlement ' ayiplied il.so to ' arbitration ' unless the inherent 
nature of the uord was incotiM.stent with that application , and he 
was satisfied tint the word ' arbitration was wide enough to 
embrace a preventive determination He agrcisl. however that 
“ arlyitration 'isnot.anv more than n " eoneibation. an intelligible 
conception I'xcmit where some difference can he |iereei\ed and 
expressed in terms howevi'i general between the p.nties who are 
to 1)0 affected h\ the dwision id jip 330-33.') 

In 1911 the dctinilion of “ mdu.sti lal dispute eontaincd in 
section 4 of the < 'ommonwealth ('onciliation and .Krhitration .\et of 
1904. wus amended to mohide ' any thri'atened or impending or 
prohahle indnstnal dispute In answer to a (jiiestioii Hiihmitted 
by the Presi<lent of the .\ibitration Court wbetbei that Couit bad 
cogniAanee foi the pm pose of jnevention and .settlement of an 
industrial (hs|)ufe w liieli was *' threatened or im|H*ii(litig oi proliable, 
the High Couit. bv a majontv, viz. Is.vars Hiooivs, (iwes 
Duffy and Rirn, .Itl (Barton, .\C.1 ami Powkrs, .J dis.sentmg) 
answered in the alhrmative • Merehnnt Seirice (Imld of Aiixiralki 
V. Newc'tMie and Hunte.r Utver Slenm-ihip Co /.hf , ( 1913) l(i C.L II., 
591. 


Mr. Ju.sticc Is.iuvfs said — “ l^ooking at the Aet itself and the 
decisions upon it, I take ' dispute * to moan a difference which has 
reached the stage of finality . that ts in which the parties find them- 
selves in determmeil oyiposition, the demand being an ultimatum, 
and the refusal being alisolute and both (M'rsistent. Paragraph III. 
' threatened ' refers to a difference clear as to subject matter but 
something short of that pronounced characteir. The parties are out 
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of agreement certainly, their point of non-agreement can be recog- 
nized and stated, not necessarily in detailed form, but intelligibly, 
but neither of the parties mav have reached the point of final exist- 
ence or even stated the ultimate details of their desires and inten- 
tions. It is properly speaking, a stage of discussion and non-agree- 
ment rather than established disagreement or dispute in its true 
sense. In that event and at that stage prevention is quite possible 
to avert the acuteness of a dispute in its final form and may in my 
opinion be applied b\ arbitration ” /^er Isaacs J , 16 C L.R . 633. 

Mr Justice Hiooins said The Constitutinii allows law's for 
the prevention, as well as for the settlement, of actual industrial 
di.sfiiites and when Parbameni, liy section 4 of the Act, .says that 
■ industrial disputi' ’ i,s to mflude an\ threatened or impending or 
probable industrial dispute ’ it is iiierelv evercismg its powers with 
reg.ird to prevention of actual mdiistiial disjuites The extended 
meaning is only ‘ in the .Act ' aiul for the piirjio.ses of the Act It 
cannot he laid down that ’ eonciliation ' in the Constitution applies 
only to prevention and arhitiatioii only to ■settlement' of 
iiidustiial disputes If that leading were right tlieic could be no 
eoiu illation for the settlement of aii actual iiidustrial dispute. 
Both terms eoneili.ition and aihitiation ' lefcrs to both terms — 
yirevcution and settlement Xor is this ]josition affected by the 
cheap and obvious entiei'iii that voii cannot aihitiate lictween 
j»eo[ile unless (Iiev are m an actual dispute There are many cases 
m which the intervention of a eoueiliator-arhitratoi mav be most 
.saliitarv before the points of di-.pute have hc'cii formulated, before 
they have become ' faiilv definite within the language of ('onnmy 
r. iruc/f, (1‘kW) A C .-.nC) ‘ Its C L K at p 643 

§ 87. “ SETTLEMENT.” 

Penalization of Strikes. 

The penalization of sfnke.s is lawful as a iiieans of settling 
.disputes by arbitration it is incidental to arbitration In May 
1617 Henry Steiiip with other workers were on the information of 
the Australian Class Mamifacduniig Co Ltd. prosecuted in the 
Court of Petty Se.s.sioris Melbourne, under section 6 (1) of the Coii- 
oiliation and Arbitration Act (1964-1915) for that he the defendant, 
being an emplovcc of the said company did, on account of an indus- 
trial dispute extending beyond the limits of any one State (namely 
in the States of New South Wales, A'lctona and South Australia), 




on and between the 24th April 1917, and the date thereof, do some- 
thing in the nature of a strike, in that the said defendant, did strike 
and wholly cease work with the said Company on and after the said 
24th April 1917. Objection was taken on behalf of the defendant 
to the jurisdiction of the Court, on the ground that section 6 of the 
Commonwealth Conciliation and Arbitration Act 1904-1915 was 
beyond the power of the Commonwealth Parliament to enact. On 
the 8th June 1917, the Police Magistrate announced his decision, 
hnding the charge proved, and fimng the defendant £5, with £2 lOa. 
costs. To re\ lew this decision, an order nisi was made by Isa acs, J , 
returnable liefore tlie High Court. 

In support of the onler to review it was argiieil that section 
6 was not within the legislative powers of the Coniinonwcalth, and 
w void The Court, j>er Barton. A.C J , Isaacs, Hkiuins ami 
Powers JJ. (Gavan Duffv and Rich. J.J. dissenting), held that 
the imjieached section was valid bmng WTthin the legislative jiowers 
of the Commonwealth Parliament 

Mr Justice Barton. .\.0 J.. said — “ The enactment now chal- 
lenged IS ilesignetl to prevent the jiartios from proceeding to ex- 
tremities after the inception of an iiiter-.state indu.sliiril dispute, 
which gives jurisdiction to the Court The Ix‘gislatiue could not 
enter on the work of executing the power by means of compulsory 
conciliation and arbitration without being conscious that strikes 
and lock-outs were the most frequent and the most effective means 
of insisting on industrial demands wliether just, or unjust and 
without observing their disastrous effects in keejnng the parties at 
arms leuigth, often in a protractwl struggle aceoinpanierl AVith violence 
and always at great loss both to capital and labour. Resort to 
either of these ilrastic instruments was among the very tilings which 
it must be the very object of conciliation and arbitration to jirevent 
or minimi.se But more resort to either of them brought the parties 
necessarily into such strained relations with each other as rendered 
it the most difficult thing jiossible to bring them together for the 
settlement of their differences Any strike or any lock-mit in an 
industrial disagreement was calculated greatly to impede the effect of 
execution of the jxiwer granted to compose disputes, inasmuch as it 
rendered the objects of such legislation much more difficuit of attain' 
ment. What then, was more natural and more reasonable than for 
Parliament to resolve to deal with strikes and lock-outs so far m 
thiey deemed it necessary and advisable to minimise their impedf>- 
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meat to the effective execution of the power in question. That, I 
conceive, is what Parliament has done m this case, and I find it 
difficult to imagme a provision more conducive to the success of the 
legislation. To make this choice of means to an authorized end was 
to complement, and not to supplement the power granted. To 
my mind, the sub-section is well within the authority granted to 
Parliament and I hold it valid.” 

Mr. Justice Isaacs said — “ In the highest sense, then, the 
provision in section (5 of the Act is incidental to the powei in the 
CJonstitution. By ' incidental I mean in the sense I have explained 
in the passage quoted by .Mr Mann from inv judgment m Whybrow's 
Cane,, 16 A L.R at ji .■>22 I do not repeat inv words but the 
matte; is sumnied up in thr- coneliiding phrase — ‘ In the absence 
of ex}ire.ss statemonts to the eontiary you ina> coinpleinent but you 
mav not supplement a given power ' To that jiassage, and consis- 
tenth therewith I add this quotation from Story on the OonaUtution 
(paragrajih 1248)— To eiii|)lo\ the means necessary to an end is 
geiierallv understood as ('iiijiloving anv means ealeulafed to produce 
the ‘ end and not being coiitined to those single means without 
which the end would be entuelv unattainable ’ Now what is the 
'end with regard to the constitutional provisions * It is unmis- 
takably to provide if nccessaiv, by compulsive measures, that 
industrial disputr's if not ended voluntarily shall be settled by 
Federal arbitration, .so that the jieojilp of the Commonwealth shall 
not through inter-Stato disputes have the supidy of their require- 
ments interrupted 11 hybron- s ('a.se 16 A L.R,, 513. I applv this 
to both parties to a disjnife and to all forms of attempting to defeat 
the law , whether by sti iking or by tlisniissing employ ees for attempt- 
ing to reach the arhitiatioii tribunal If the power were merely as 
to voluntary arbitration, of course all that could be done would be 
to make the tribunal as attractive as possible. But a.s it includes 
compulsive powers it necessanlv includes all complcinental means 
of making that oompulsioii effective." 

" 1 have already shown the inherent contrariety between com- 
pulsion to submit to arbitration on the one hand, and permission 
to attempt or to assist in attempting self-redress on the other. It 
follows, in my opimon, logically and unanswerably that a provision 
fixing a penalty for participating in an attempt at forbidden self- 
— that is lawlessness — is incidental within the defimtirm 


stated.” 
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“ From all standpoints, therefore, the result is that the con- 
tention that tills remains a purely State |K)wer and that the Common- 
wealth Parliament acted ultra vires ol its constitutional authority 
fails. The provision impeached is valid and that being the only 
question argued the appeals should be dismissed.” 

Mr. Justice Higgins said ‘ In an Act by which Pailiameiit 
provides a tribunal to conciliate and if necessary to arbitrate 
between mdiistnal disputants on the basis of reason and fair play, 
Parliament sais that the disputant-s shall not, nor shall others try 
to settle the dispute by the method of economic force or })ressure 
—by ‘ strike ’ or ‘ lock-out ’ A tlispute cannot be settled bv two 
inconsistent methods at the same time , and if the method of 
reason is to be followed, the method of foree- eeonomie force — 
must be prohibiteil The method of phvsical force-- violence - i.s 
sufficiently jiroliibited by the ordiiiarv law The piohibilion of 
strike is Iherefoie rele\aut to the constitution of a Inliunal foi 
industrial disputes." ” I adhere to the view which 1 ha%e i xyiresscd 
in previous cases, Th< Trade Mark Case. 14 .A L R .Abo, at j»p 
612-81.’); Avstraluin Boat Trade Employees y \\ lii/hriar J(i A LR , 
513, at }) 52'i — that the foiin of ivoids \isod in otir ronstiliition- 
the power to make laws ‘ with re.sjM'cl to ’ aii\ gneii subject- is wider 
in meaning than the form of words ii.seil in the Constitution of the 
United .States power (e.(j * to l.ay and collect taxes,’ or power to 
borrow money on the cnslit of the I’nitcd States ’ In my o|)imoii, 
the prohibition of ,strik<*s is a law ' with resf)eet to ‘ the subject of 
pi. (xxx\ ) But even if we take a narrower \iew' of the ]>owei, if 
we reail the power as if it were ineridv to make laws, ‘ for " concilia- 
tion and arbitration for the prevention, etc . I am of ojmuon that 
the prohibition of strikes comes within yil. (xxxix ) as a matter 
incidental to the execution of the jKjwer ’ conferred by j)l (xxxv ) ” 

Mr. Justice Gavan Duffy and Mr Justice Ku.’H were of opinion 
that 80 far as legislative power under section 51 is concerned, sub- 
•section (xxxrx.) probably doe.s no more than expressly confer the 
powers which in its absence would have Ix'en implied under the 
preceding sub-sections, but whatever lie its efiect it does not enlarge 
the spexsific powers conferretl by those sub sections, but only adds 
a new power and that new power cannot be interpreted as authorizing 
an enactment so far removed from the execution of the power 
conferred by sub-section (xxxv.) as is the penalizing of a local 
striker. 
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Mr. Justice Powers said . — “ Once the power to order parties to 
settle disputes by compulsory arbitration is conceded, it appears to 
me the authority to effectuate it by prohibiting strikes is incidental 
to it. It is also reasonable and proper exercise of the power to 
prohibit strikes ; to make the power effective. . It is said 
that the power to prohibit strikes has been reserved to the States. 
As the States never had the powei to deal with inter-state disputes 
that argument cannot prevail It was because the States were 
powerless to deal with inter-state disputes, as such, the power was 
given to the Commonwealth Parliament to do so, and, I assume, 
to deal with them effectively Sfemp v. Australian Glass Manu- 
facturing Co /.td , (1917) 2.3 (; L R , 22G. 

Enforcement of Penalties. 

The Commonweelth Court of (bnciliafion and Arbitration as 
at present constitutid is not a Court of judicature authorized to 
exeieise judicial jiuwer of entertaining proceedings for the enforce- 
ment of its onu awards by the imposition of jienalties for breach 
thereof tSuch aw aids can only 1 h- enfoieed by proceedings in the 
High Court or in State Couits iinested witli Federal jurisdiction. 
This question va- raised m a di.spute bctueen J. W Alexander & 
Co Ltd and tin* Waterside Woikers’ Federation which came before 
the President of the Court of Conciliation and Arbitration, Mr. 
.Justice Hiooiss, on an application for enforcement of an award: 
(1918) 24 A L H at ji 341 The iKimt was then taken that the 
President , having been ajijKunted to that ofhce for seven years only 
and not diiniig good beba\i<)ur as required by the Constitution, 
section 72, <ould not exoiei.se judicial functions but only arbitral 
f unci ions. 

Hi,s Honor stated a ease for the opinion of the High Court as 
follows — 

(1) Is the constitution of the Commonwealth Court of Concilia- 
tion and Arhitratiiin beyond the powers of the Parliament of the 
> Commonwealth, and in particular as to (a) the arbitral provisions , 
(h) the enforcing provisions. (2) Is the award invahd by reason of 
the appointment of the President for seven \Tars only ? (3) Is the 

award enforceable by the said Couit > 

111 a reserved judgment delivered on the 27th day of September, 
1918, the majority of the High Court answered these questions as 
foUow'S ; — 
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(1) (o) No , the arbitration proviaiona are valid. 

(6) Yes , the enforcing provisions are beyond the power 
of the Commonwealth Parliament. 

(2) No , the a'ward i.s not invalid! by reason of the apjxiint- 
inent of the President for seven veArs only 

(3) No , the awaixf is not enforceable by the Arbitration 
Court. 

The Chief Justice, 8ir Samvel Griffith, said that the suggested 
want of jurisdiction arose from the tenure of the office of the President 
of the Arbitration Court This, it was suggested w'as inconsistent 
w^th the }X)wers of the t'onstitutioii It was impossible under the 
Constitution to confer judicial functions upon any boti 5 ' other than 
a Court, nor could the difficulty be avoided by designating a body 
which was not in its essential character a Court by thiit name or 
by calling tlie functions bv another name The Constitution pro- 
vided that Justices of the High Court and of other courts created 
by the Parliament, be appointed by the Governor in ('oimcil, and 
not removed except by the .same authority on a(Jdre.sscs from both 
Houses of Parliament. These words had been rightly asKiiined to 
mean that the tenure of Federal Jiulges should Im> for life subjiHit 
to the power of lemoval He was of ofiirioii that the .Aihitialiuii 
Court was, as Parliament thought and intended it to be, a Court 
created by it. It followed that the judicial officer must hold office 
during g(K)d tiehaviour, and that an appointment foi a less jiencKl 
was ineffectual. What, then, was the tenure of office of the Piesi- 
dent ' Section 12 of the Arbitration Act saiil that he was entitled 
to hold office during good ladiaviour for wven \eHis, and be was to 
be appointed fiom among the .Justices of the High ('ourt That 
was that he would be a jierson who already held judicial oHicc during 
good bchav'iour. It was not expres-sed that he should lie ajiiiointisl 
for any definite term , but that he would Vie entitled to hold office 
for seven years The word “ appoint " was often ustsl to designate 
an executive act by which an office was conferred upon a person . 
but it was not. in law, confined to that meaning, it was synonymous 
with “ direct or assign.” The enactment might bo read as merely 
requiring the Governor-General to assign one of the .Justices of 
High Court to discharge the functions of President. He held 
the President was validly appointed for all the purposes of the Act 
and he answered the questions by saying that the constitution of 
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the Cominonwtsalth Conciliation and Arbitration Court was not 
Vieyond the powers of the Parliament that the award was not invalid 
bv reason of the manner of the appointment of the President and 
that the auaid was enfortr-able bv the Court 

Mr Justice Ba.rtov said that the legislature had reposed part 
of the judicial powei m the Court both in the so culled arbitral and 
lu the enforimg piovisions the Aet must be interpreted iii the 
light of the jiidiciarc |iiu\isi(ms of the Constitution He held that, 
as the head of a Fcdr ral ( rr ated Court, a President must be appointed 
in the sense whu h the Constitution required in section 72 and by 
the temin* presinheil m section 72 He could not separate the 
urbitial and ( iifou ing jiioMsioiis He therefore hold that in both 
the Court was IkhoiuI the powtis of Parliament that the award 
was invalid In reason of the appointment of the President for 
seven vears and th.it it could not tie enforced 

Mr Justuc IsvAcs reading the judgment of himself and Mr 
Justice Knit ' tid that the Federal Constitution required that the 
jtnltt lal powei should be vested m Courts of law and that these 
Courts Ik- eoustituted b\ Justues and an\ law jiassod umler section 
72 whuh said tliat a lustue so ajqiointed should he lemoveel from 
his olfai 111 seven vtais was coiitraiv to the jirovisions of section 
72 and was iiivalid 1* iitoicenie'iit In a Justice so appointed would 
b(’ invalid The\ did not agree that liee ause of this the jiower to 
impose penalties could not l>e imjiosed in (ouits of Mimmarv juris- 
dietion 'rill V tlietefoii h< Id that the aihitral jirov isions of the 
Couit weie within the Constitution that the enforcing provisions 
were lievond it that the .ivvaid was not invalid by reason of the 
ajipomtinent ot the President for seven vears Imt that it w^as not 
(‘iifoncatili bv the ( (iiirt 

Mi Justice PowiRS said that only the powers necessarv' for 
jirc venting and settling disputes could be given under the arbitra- 
tion power \ powei to enforc-e the awards was entirely different 
'l^hese had h(*en given to the Court to exercise jncheial functions 
He' was satishcd that it was onlv to make this a Court of compulsory 
arbitration and not of judicature. He thought the parts were 
sev'erable, and that the first question should be answered that the 
arbitral provisions were within the power of Parliament, and the 
enforcing provisions were beyond that power so far as they wotb 
to be enforced by a President to be appointed for seven years only 

m 
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He also held that the award was not invalid by reason of the appoint- 
ment for seven years, and on the third question he said that he 
did not think the award was enforceable under the arbitration 
power. It could only be granted under the judicial power, and the 
President had not been appointed m accordance wdth that section. 
The awards could be enforced in the State Courts, and Parliament 
could give power of enforcement to the High Court. If Parliament 
gave that authority, the President or Deputy President could, as a 
High Court Justice, enforce the award.s 

Mr Justice Higgins and Mr. .fustice Duffy were of opinion 
that the enforcing provisions were enforoeablc by the Court of 
.Arbitration as well as by a Court of fedeial jurisdiction. 

In consequence of thi.s decision the amending Arbitration Act, 
No. of 1918, was passed providing that jieiialties may be iinjioswl 
bi' Courts of '•ujumarr pinsjbetJf'o, na ^i>y tVaiol v or 

local Court or Court of ''Ununarv jurisiliction . or hy aiiv 

State Court speeifie<l m that behalf h_\ juoi laiuatioii . (191S) 25 
€LK 435 

§88. “INDUSTRIAL.” 

Indostrial Organization. 

The Conciliation and Arbitration Act I9t)4, section 19 b jirovides 
that the Court shall have cognizance of indnstnai disputes subunttcKi 
to it by registered organizations Organization " ih defined by 
section ~h) as am- as.soeiation of employers or any association of 
employe.s m connection with any industry. ' “ Indu.stiy- ” is 

defined by section 4 as meaning anv " busiues.s trade nianufactnre 
undertaking calling service or employment on land or water " etc. 

What it Connotes. 

In the Jumbunna C oalMinev. Viciorian Coal Miners' Assona- 
tim, 6 C 1.. R , .309, it was unsuccessfully- contended on behalf of 
the raining company that the word ■ industrial ' in the Constitution 
IS restrick'd to work connected dirt'ctly or indirectly witJi mmb- 
facture and production. The Court held that the term “ industrial ” 
in the Constitution should not be conatruml in the narrower sense 
contended for but it should lie understood to include all forms of 
employment in which large numbers of persons are employed, the 
sudden cessation of whose work might prejudicially affect the 
orderly conduct of the ordinary operations of civil life. Per 
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Griffith, C.J., Jumbunna Coal Mine v. Victorian Coal Miners' 
Aaaocialion, (1908) 6 C L R , at p. 333. 

■■ There is nothing m the Constitution,” said O'Connor, J., “ to 
show that the word was intended to be used in the narrower sense. 
On the contrary the scope and purpose of sub-section xxxv. would 
lead to an oppo.site conclusion . It was to remedy the evils 

of industrial disturbances extending bej’^ond the territorial limits 
of any one State that the power in question was conferred. It 
must have lieen well-known to the framers of the t!onstitution that 
such disturbances are not confined to mdiastnes connected directly 
or indirectly with inanufacturc or jiroduction. The case of cooks, 
stewards waiters, hairdrcs.sers, are instani'es of trade which w'ould 
not come w ithin the narrower si-nse of the term ’industry,' j'et it 
is well known that iimons existisl in those trades long liefore the 
enactment of the thinstitution. There soemh to be nothing in the 
Constitution It self to iiidnatc that the power conferred was intended 
to cover ])art only of tiic evils aimed at. The words used are large 
enough to covet all ot them, anil where it becomes a question of 
eonstniing words used m eonfemiig a power of that kind on the 
Comnioiiwealtli Parliament it must always l>e reineiiibored that 
we arc interpicting a ('oiistitution broad and general in its terms, 
intending to apph- to the \arying conditions which the development 
of our community iniist mvolve Per O’Connok. J m the Jum- 
hnnna Coal Mine v Virlonan C<xil Mtnei-^' Association, (lf)08) 
<» (! L K at ])p ■ffi.’i-.'JtiS 

" For many vears before the jiassing of the Con.stitution the 
expression ‘ industrial dis])ute ' was m common iwe m Australia 
and New Zealand as descnbmg a dispute between bodies of wmrkmen 
and their oinployens as to terms of employment In the same sense 
the term was applied in Kngland bj"^ well-knowTu writers on industrial 
matters by public men and by journalists. Sometimes, as in the 
English Conciliation Act (1896) and earlier statutes, the expression 
used was ‘ trade dispute ’ ” Prr O'Connor, J. m The Federated 
Sawrnillers' and W oodivorket s' Case, 8 C.L R , 465. 

The shipping industry is an industry withm the meaning of 
the Commonwealth Conciliation and Arbitration Act : AmalgamcUed 
Society of Engineers v. Australian Instituie of Marine Engineers, 
(1909) 9 C.L.R., 48. 
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A dispute relating to the legal rights and obligations of employers 
or employees under an admitted agreement is not an industrial 
dispute within the meaning of the (’oiustitiition The term ■’ mdus- 
trial dispute ” may be, and has bemi, used in that sense m statutes 
which .so defuieil it, but that fact is tpnte irrelevant Such a dispute 
can he .settled by the ordinary State trihuiials A refusal by 
A. or H. to ^lerforni an admitt-ed agnamient, the iuterpietation of 
whieh IS not in question, is not an industrial dispute. Per (Ieiffith, 
O.J.. Feder<ited Snvr>7iil!e/,\ and Woodworke.rd i'ane. H C L K , at 
p 4S9. 

A claim that a iiruou agent .•'houhi have a right, without the 
pastorahst s jiefmission to visit the .shearers' huts during shearing, 
in oriler to eiiiol iiiembei.s and collect their .suh.senptions, nas held 
not to be an iiulu,stri,d matter nithin the rneimiiig of (he .\et Pet 
O'CoNXon .1 in The Austiahan lloi^ei.s rtiinii r I'uHtoiahuts. 
(l!)tn) J at p it.-) 

Badge Case. 

In the Tiuuumu t'aw ((U|;j) |7 t'LK (iSO the High t’ourt 
held that the neaniig of a badge of memt«usln() of a union was an 
imlustnal matter 

Journalist Case. 

The quest ion of whethei the .\ustralian Joui iialist' Asxk uitioii 
(a legistered oigani/.it loiii is jiroperK legistend as re]<resi‘nl my an 
industry, w.is liefot'' the Full Hight'oiiil in litlNand wasreeetif!> 

argued Hi jU'ohdutiiJl! jiroeei-rting^ against tfic awaid of 1 s\a(s .) in 

the Jonrnal I''' ^ < tisr It v\as held that a dispute liet ween ik w s])aper 
reporters and newHjiajs'i ]*ioprielois as to lates of jiaA is an indus- 
trial ilispute within ihe nieamng of the Act 77ie Journal id ft (Jase, 
“ The Atgnx, ' 12th .June, ItUit 

Cialts and Vocations. 

The FederaU-d Eugne-Drivers' and Firemens Assiaiation of 
Australasia eoiwisted of mendieis who were engaged in what wdh 
described as ‘ land cugme-dnving and firing.” They were emjilo^'ed 
driving or firing engines m many and liiffe.rent undertakings, eg., 
mmes, tunbm-yards. taimerieB, soap and candle works, electrical 
works, etc. It was registered as an organization under the Act on 
the 2nd of March lfK)8. 

In October 19 Hi the organization filed a plaint in the Common- 
wealth Arbitration Court, citing the owners of engines throughout 
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the Commonwealth, including the Board of the Water Supply, 
Sydney, and the Corporation of the City of Melbourne , alleging an 
inter-state industrial dispute rosperd.ing wages and employment 
conditions and clainung an award Objection to registration having 
Ikwii taken before the President ho stated a case for the opinion of 
the High Couit on the (juestion ” Is the Association of Land Engine- 
drivers and Firemen an Association one that can be tegistered under 
the Act •' ' In support of the objection it was argued that in order 
to constitute an industrial disjiute there must lie a dLspute in an 
industr\ , and an mdustiv is something winch deals wnth the produc- 
tion or distiibiition of conirnocbties. There must be some claim 
put bv one jiartv to another There must be some nf.riiH betw'een 
the nieinbers of tlie class jnitting forward the elaiin That nexus 
IS to Is- found either iii the industry in which they are employed or 
in some hisloiieal .issoei.ition m ludu.stries which have been worked 
together la siqijiort of the claim it was replied that the word 
" industry mat be lookeil at from the emplo}U'es view as well as 
from th(' einploters \iew In the former ease a man's calling, in 
the ordinary s(uise, is his ladiistiy His mdnstrv is determined, 
tlien. hv the class of uoik lie does e (j engmo-dnt mg carpentenng. 
His eiiijiloN el ma\ then be .said to be connected with that indn.stry, 
and a luimbei of etii plovers eoimeeted with that industrt eonld form 
an organwation 

The High Court held that the industrial disjiute imist be single 
in the sense that tlieie must be a eommiinitv of interest among the 
ilfiiuindaiits and among thos(> who refuse the demand , that the 
mdusfiv eoiiteniftlated by the Act was one m winch botli employer 
and emjilovr'f are engaged not nierelv in an iibstracd .sen.se. There 
Could be no '•iieli (smiiuumtv of interest between a fanner who 
emjihns an engine-dinei to drive a stationary engine in Queensland 
and a eomjiaiiA which emjilovs dnvens of Joeoinotive engines in 
Tasmania The Act as il stood did not contemplate tile regiilatioft 
of w’ages or the hours of labour foi the whole body of persons engaged 
Tn the same vocation but einjiloted in different industna) enterpri.ses. 
The (’ourt, howrnei. an.swert'd the que.stiou m the negative, and the 
claim for the time being failed. The t'ourt decided that the defini- 
tion of indiastry ni the Act did not cover craft unions such as 
engine-drivers and tirenien. but was confined to industrial organiza- 
tions such as, e.gi., the flour mill employees under which might 
consist of everybody in the industry (including millers, enginee®«. 
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etc.). The Federated Engine-Drivers' and Firemen's Association of 
Auetndasia v. The Broken HiU Proprietary Co. Ltd. and others, 
(1911) 12 O.L.R.. 398. 

Beirospeotive Act. 

This decision was given on the 27th of June 1911. On the 23rd 
of November, 1911. before the President hatl further dealt with 
the case a Federal Act (No 6 of 1911, sub-section 3) was passed 
amending the definition of industry " in the principal Act to read 
as follows — “ Industry includes (a) any business trade, manufac- 
ture, undertaking, or callmg of eraploycr.s on land or water , (b) 
any callmg service, employment, handicraft or industrial occupa- 
tion or avocation of employees on land oi watci and (c) a bramh 
of an indiistri and a gToii[> of industries 

' An\ registration as an oigaui/.ation imdoi the Prim ipal .Att, 
of anv a.s.socialion jmqiorting to bo registered bdoie thi lommeuce 
raeut of this .Act 'hall be doomed to be as \alid to all intents and 
purpo.ses and to ha\c constituted the association an orgnni/ntion a,s 
effectually as if this .Act had Iwen in foice at the dale of the legis- 
tration section 4 

Siihseciuently the {ilaint wusauam broiigld before the President 
and he yeas asked on tlu* stiength of the yalidatmg .Act to make an 
award. The President stated a second case* for the opinion of the 
High Court on the follocMiig (piestion Has this Coiiit powci 
noyv that the Comnionuealth Conciluitioii and Arbitiation .Act 
1911 section 4 has been jiassed to make an awaid in this case at 
the mstance of the claimant ^ 

It was held by (JniM iTii, C,.l and HynTON ,) (IsvACs .1 and 
Hii.anvs. J. dissenting) that section 4 of the It^tter Ac t only ojieratcid 
%o as to y'alidate the plaint as from the date of tlie passing of thc^ 
latter Act (1913) 16 (' L R , 24.A 

§ 89. “ DISPUTE.” 

Statutory Detmitions. 

The statutory definition of industrial matters includes " all 
rights and privileges of employees and the “ terms and conditions 
of employment ” and ” all matters pertaining to the relation of 
employers and employees.” 
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Plaint most Embody the Dispute. 

The Conciliation and Arbitration Court cannot exercise juris- 
diction under section 19 of the Conciliation and Arbitration Act 
1904 unless there is m fact such a dispute which has been submitted 
to the Court for settlement in one of the methods stated in that 
section, and, in the ease of a dispute submitted by plaint, the plaint 
should be sufficiently definite to mdicate to the Court and to the 
other parties the subject-matter of the dispute Though the Court 
is not bound to award the particular form of relief eJaiined m the 
plaint, and though it may, under section 38, sub-section (a) deal 
with all matters iiu-idental ami aneillaiy to the dispute submitted 
to it , and mnk(> sue h order as it deems expedient for the settlement 
of the dispute, it has no |unsdiction to make an award as to matters 
not siibstanliallv involved in or connected with the dispute 

Conditions of Jurisdiction. 

There are three ( (uiditions uete.ssan to gue the Commonwealth 
Concilmtioii and Ailutr.ition Court jurisdietion The dispute must 
be an industrial disjiute betM'een an employei ami workers. It 
must (‘xtend hi'yond the limits of one Stat<* It must he duly brought 
under the eogiii/nuee of the Court iiiidei one ot the suh-sections of 
seitinii 19 uhuh |iiiiM(!e-' otlui means than jilamt forgiving 
the Com t eotiii/ancs of disjuites The Court eaiinot make an award 
m legard to nuitteis not claimed m the ajiphea'ion It cannot by 
picsenbiiig a jiartieulai torm of lelief give itself jurisdiction to 
decide tile dispute w hieli the parties have not sidimitted to it Hence 
m The Kinij r The i'DinmauweaUh Couit of ('onnhatum and Arbi- 
tmtion elf ele . /v’l jKiit( liioken HtU Propuekirtf Lid. (l9d9) 8 
(' L R , 419, tile High fount granteil a iirohibifion to restrain the 
enforcement of an aw'ard so far as it jiiirjiorted to direct 48 hours 
jier week work at ikirt Pirrie so fai us it purported to direct that 
overtime should he paid at a higher rate at Port Piriie than else- 
where , and so far as it piiiported to direct that no contracts 
should lie st't by the C'ompany except what were previously recog- 
niKcd . the.se matters not having lieen raised in the jilaint. 

The Commonwealth Conciliation and Arbitration Act (1910) 
emiKiwered the ('ourt to amend any plaint in industrial disputes at 
aoiy time and to grant relief other than that claimed iu that plaint ; 
to appoint Boards of Reference to settle details and incidents of 
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aw'ards ; authorized the President to convene compulsory confer- 
ences of disputants for the purpose of preventing or settling disputes 
and to refer such disputes to the (’ourt 

Want of Pre-coneert in Demand and Refusal 

If all the circumstances exist necessary to constitute an indus- 
trial dispute extenduig beyond the limits of one State, including a 
demand by combined and organized employees on their employers, 
want of pre-concert on the part of the employers m refusing the 
demand does not either under swdion ol (xvxv ) of the Constitu- 
ttion or under the ('ommoiiwealth ('ouciliation and Arbitration Act 
1904 deprive the ('ommonwealfh i'amt of Conciliation and Arbitra- 
tion of jurisdiction to make an award on a plaint brought before the 
Court by the organization of employees The Federated Fair Mill. 
Timber Yard and Oeneral WiHuhi'inkei.s' Tmjiloi/i'es .-^nfitiradion 
of A ustrabtsiH r Jaiiim Moon A Son I'ropnetan/ Ltd. (1909) 
8 ('.L.H,, 463 

It was conleuded in the Saierndhii' ('ane that if was cssciitml 
in order to constitute an industrial dispute both parties to the dispute 
must have combined and that where the employers acted mdepen 
dently and without ]ire -concert, in refusing the demands, theie could 
not be a dis]iute w'lthin the meanimr of the Const it iit ion The 
plain answer to that (luestion ' saui O’Cuwok .1 n that the 
Constitution authorizes no sin-h limitation of the meaning of the 
term ' mdiistn'ul disfuite ' ' TIk Fedneded SairmdlerF C«.sr, 
(I9(l») 8 C L.K at p. 306 

TKbre nnist la* all the elemeuts and eiienmstaiieos which eon 
stitute an mdustnal dispute extending beyond the limits of one 
State, including th«‘ demand of combmed and organizisl employees 
on their employers. Want of preconcert on the Jiart of the emjiloyers 
in refusing .such demands does not deprive the Arbitration C<nirt of 
jurisdiction to make that awanl It was so held by O'Consor, 
Isaacs and Hiooin-s. JJ. Per Griffith. C.d. - 'The abstmeo 
such preiioiicert may lie evidence to negative the exi.stonee of a 
dispute" Ffderaled Sawmillers' Case. (1909) 8 (' L.K., 46,3. 

Pre-odjBtiiig DiasatiBfaction. 

In the case of a demand made by or on behalf of employees 
on their employer and refused by him or not conceded pre-existing 
dissatisfaction communicated to or known by the employer before 



Sec. Si (icxxv,).] 


DISPUTE. 


609 


the demand is not always a necessary element to constitute an 
industrial dispute nor is it necessary as evidence of a genuine and 
real demand Mfrchaiiln Service Guild of Auslrcdaeua V. The New- 
casfle and Uuntcr Rivet S.S ('o Ltd. {No. 2). (1013) 10 C.L R , 705. 

Formal Demand and Refusal Not Sulbcient. 

The teim industrial disjiiite conuote.s a real and substantial 
difference having some element ol pcrsistencv and likely, if not 
ailjusted, to endanger the industiial [K-ace of the community Such 
a (lisputi* Is not created hv a mere formal demand and formal refusal. 
A lettei was sent by the Seendarv of an association consisting of 
masters and olfiieis of -hi))s employed by shipowners m the several 
States to eai h ot those owners, 8il in number stating that he was 
mstriieted to ie(|uest that withm 16 day.s certain specified terms 
and conditions of enqilovment should be the subject of an industrial 
agreement tietweeri the Jiartieular emjihn'ei and the ajlbciation 
which should be filed under (Commonwealth (’oneiliation and Arbitra- 
tion Act that to the c-vtent that this demand was inconsistent 
with aiiv aw.ird oi industrial agreement, he demanded a variation 
of .siich awaid or agicement that, fading the consent of all the 
emjilowi'. to lie bound m an industrial agreement in the terms afore- 
said at the expiiatioii of 16 <lavs the assoiialion had been lequested 
to submit the disjiute bv jilaint to the Commonwealth Court of 
Conciliation imd Ai lutiation. and that, should it then be found that 
that I'ourt w.i.s iinatile to make a setrlement Tour ernpioyecs will 
theni'-elvos t.ilsc action te coiiijm*! -you and all other emj»loyer,s to 
ot)ser\e the >.|)ecitied (-onditions , and also stating that, “should 
von fis'l that hu\ uoo» 1 juirjtose would lie .served by vour convening, 
within the (KMiod mentioned, .i conference representative of the 
whole of the eiiifiloveis m the shiftping industry, I am instructed to 
state that tom emjiloyees ask for such conference and the rcpiesen- 
tatives ot your cniiilovccs will be pleased to attend thereon. ’ 
There w as no prior know le<lge b\ or communieation to, the emplov ers 
of Hn\ discontent on the part of (heir imusters or officers or any of 
them with the conditions of their cmploynient. Some of the 
employers answered the letter, but none of the demands were 
acceded to by any of the employers. Six w'eeks afterwartls a plaint 
was tiled in the (kminion wealth Court of Conciliation and Arbitration 
claiming the terms and conditions above mentioned, and an award 
was made by the Court. 
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It was held by the High Court, GsimTH, C.J. and Babton, J., 
Isaacs, J. dissenting, that no “ industrial dispute ” within the mean- 
ing of section 61 (XXXV.) of the Constitution existed, and, therefore, 
that the Commonwealth Court of Conciliation and Arbitration had 
no jurisdiction to make an award The King v. The Commonwealth 
Court of Conciliation and Arbitration and th-e Merchants Service 
Guild of Australasia Ex parte Allen Taylor <f- Co and Others, 
(1912) 1.-) C.L.R., .386 

Jcnnt Claim only not Sothaent. 

There must lie something more than a joint claim or joint 
demand by the eiiijiloyee-. againat the onijiloyers m order to I'on- 
stitute an industrial dif.put<‘ within the meaning of the Act. An 
actual, threatened, iinjiendiiig or probable dispute may bo siidicient 
to give the Arbitration Court jurisdiction eithei by way of arbitra 
tion or j|priciliatioti The Frdeiatcd Fell Haltimi Ftnploi/ets' Crnaii 
tJ. The Denton- Hat Mtlh {Felt HalteiF t'asi) (It)14) IHC L U at 
p. 88 

Beal, Not Fictitious. 

There must be di..]mtants taknm ojijtosiit* skIok Tln-re must 
be a real and substantial tliffeieiice having some cli'ments of pi-r- 
sistenev. The dispute iiiii.sf Iw real not fietitioii.s ui' illusory It 
is not created hv .i mere foininl demand and refii.sal 11 there is no 
real discontent a mere claim or reipicst for the jnirpose of making 
a claim m the Arbitration Court does not eimstitute an industiial 
disynite It is ratlior an attempt to promote strife and a fraud on 
the tribunal Fir (imt-KiTii C ,J . m The Fidetulrd Sainndhis 
Case, (19il9) S (' L H at ji 4HH 

iHlBOrent Rates of Wages. 

Where part of the tleinnnd made by an organi/.ation of emjilov ees 
is that the wage.s m one State shall be higher than those in the other 
States the Coiiimonwealth Court of Conciliation and Arhitratiou ^ 
may. nevertheless make an enforceable award in respect of the 
employees in that State 

In The Federated SawmiUers t'ase, (1909) H (M.. R . 46.3. it 
was contended that a claim of an industrial organization which is 
the foundation of the dispute must he for uniform rates of wages 
or uniform conditions of employment throughout the whole area 
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covered by that dispute ; that the claim of the complainant organiza- 
tion for an additional 16 per cent, increase to its members in Western 
Australia would prevent the Commonwealth Arbitration Court from 
having jurisdiction to entertain it. Referring to this contention. 
O'CoNNOH, J. said “ Jt i.s obvious that the Federal Convention 
and the British Ijcgislature must have been well aware that Australia 
was a country of varying climates and conditions of life , that the 
coat of living, for instance, would give the same amount of wages 
different effcctne values in different parts of the Commonwealth. 
It la difficult to imagine any industrial dispute extending beyond 
the limits of ont> State m which relations of employer and employee 
could Vie fairly adjusted w ithout some regard to the differing economic 
and tliniatir ('ondition.s prevailing in different State.s If, for 
oxamiili' the resjiouderits’ contention is right, the Federal Arbitra- 
tion Court would have had no jurisdiction to .settle the disputo 
botuiH-n the slit'aiers and the pastoralists - a disjnite ujkui which it 
reienlly adjialiealed That dispute extended over four States and 
diffeient tales weie claimed for New South Wales ^hcto^a and 
SoiiDi Aii.str.dia and eeitam parts of Queensland The award 
lecognized and gave effect to tliesi' differences of rates, and no 
setih'iiien) could be workable which failed to give effect t,o them. 
It IS obvious lliat coiistruetioii of the sub section which would shut 
oiii .111 iiidustrud dispute, .so eh'aily witJim the worcis, and the inten- 
tion of the Coustitulion demonstrates the impractieabihty of the 
contention ' S (' L H at p .■)(>(» 

Industnal War. 

Tlu‘ teim ' mdu'tnal disjmte ’ connotes something in the 
nature of industrial war existing or threatened A general refusal 
to obey the law relating to induslnal matters cannot be an element 
of an industrial dispute iioi i.s cliseouteut with a State law an element 
of such a diisjuite /V/ tJRiFFirH. ('.J in The Federated SawmiUers' 
Case, (IVKt!)) S (' L K at p. 4Sff 

Threatened, Impendmg or Probable Dispute. 

The majority of the High Court, per Isaacs, Hiogins, Gavan 
Duffy and Rich, JJ , Barton. A C J. and Powers, .T dissentmg, 
held that the President could in a special case ask the question — 
“ If an industrial dispute is threatened or impending or probable, 
has the Arbitration Court cognizance thereof for the purpose of 
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prevention or aettlement ” ^ ; The Merchants Service Guild of Aus- 
tralasMv. Ncv'casfte and Hunters Rwrr S.S. Co. iJd., (1913) {No. 1), 
16 C.L.R.. 594. 

Mr. Justice Higgins said — " The term ' industrial disputes’ 
in section 51 (x\xv ) of the Constitution means actual existing 
industnal dispute . and Pariiament cannot by a definition of tho 
term in section 4 of the Conciliation and Arbitration Act extend the 
meaning of the tt'rm in the Couslitution. Hut the Constitution allows 
laws for the prevention as well as for the .settlement of actual indus- 
trial disputes, and when Parliainent, by section 4 of the .Act says 
that ■ industrial dispute is to include " au> threateiusl oi impending 
or probable inilustrml dis]«ite ' it is meiel\ exercising its ])Owers 
with regaixl to prevention of aidiial indu.stnal tlispntcs The 
extended meaning is only ’ m the Act ' <ind for the ])iirposes of the 
Act. It cannot be laid dow n that conciliation in the Constitution 
applies onl> to ' prevention ' and arbitration ' only to settlement ' 
of industrial disputtss If that rcailmg were right fheie could lie no 
‘conciliation ’ for the settlement ' of an aeliial industrial disjiuto. 
Both terms conciliation and aibitration ' refer to both terms - 
‘prevention and settlement ' Nor is this position aficctcd by the 
cheap aiul ob\iou.s criticism that you cannot arbitrate between 
jieople unless they arc in actual dispute Thcn> ate inan> cases m 
which the intervention of a coiiciliator-arbitralor mav be moat 
salutari before the yiomts of disjmte hme been formulated " 

In thi- F(ll Hatters Case the President stated for tlie o])mion 
of the Court the (jiiestion whether be would on the enidenci* be 
justihed in finding that thi're was an actual, thieateiied. impending 
or probable dis])ute ‘ and m ]ir<H'eeding to investigate the ments 
under the Commonwealth (Amciliation and .\rbitration Act 1911 
The majority of the Court answered the <(ii<*stion m th(“ ahirmatne . 
The FedeuiteA Fdt Hatting Knifdogcrs (■nion ?’ 1 teuton Hat .Mdl 
Lid.. (1914) IH C.L K , 8M 

No Beal Grievance. 

The President of the Commonwealth Court of Conciliation and 
Arbitration on the applu-Htiou of an organization of tramway 
employees, made an award ]»iir}Kirtmg to bind a tramway company 
in Queensland and a tramway trust m South Australia. An appli- 
cation was matle to the High Court for a prohibition It was held 
by Griffith, C.J. and Barton, Gavan DrFry and Rich, JJ. Isaacs 
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and PowEES, JJ. dissenting) that upon the evidence there was no 
dispute extending beyond the limits of any one State, masniuoh as 
assuming the organization of employees to have validly served on 
the employers in several State-s a demand m the form of a log of 
comlitions of emjiloyment whieh the emjiloyers were required to 
adojit and that the demand had not been acceded to by the employers, 
yet that demand did not represent the real grievanees of any Viody 
of employees hut was put forward bv the organization merely as 
means of invoking the jurisdiction of the Commonwealth Court of 
fkineiliation uikI Aibitration and obtainmy fiom it an award on the 
most favouialilc teinis jiossible and theiefore that the President 
had no lunsdieiinn to mak(“ the award l!t C L R., 43, 44 

No Proper Organization. 

It was fiirthei held bv (iRiFKiTii C .1 and B\kton J. on the 
ei'idenee (1) lli.it the .illeged dtspiife na.s not siilunilted to the (kiurt 
liN .m orgainz.ii ion hut b\ an iiii'gular voluntarv association of 
jicisoiis a.s.siiming to ait in its name (2) that at the date of the 
award then' was no snl)si..1ing disjmte e.xtending beyond a single 
State. oi tli.it d theie was it did not extend to Queensland The 
Kui'j i The ('(inimcinreollh Co/ot of (’onciliatton and Arbitration \ 
Fji jMiih liihshaitc and Addaidc Tiamimi/ti d-r (Tramirays' Case, 
No 2). (I!tl4) 1!) C L R at jip 43 and 44 

Indicia of Federal Industrial Dispute. 

In Th< Fahuilid Afimtiilii > ^ Casi , S CLH 4().'> at p 49(1, 
t'hiei .lustiee (Sir S\mi ei. (dtmirii) gave the following e.saential 
features ol a ( '(umnoiiwealtli indiisiiial di.sjnite - 

It eoniiotes something in the nature of mdustrial war existing 
or threatened extending from one State to another Stnte. It must 
lie single in the seii.se that tliere must, be a substantial eommunity of 
interest amongst llie demandant.s ami amongst those who refuse 
the deinaiid There mu.st be a substantial identity of subject matter. 
More identity of branch of industiy is not suttieient of itself to prove 
substantial identity of subject matter. There might lie substantial 
identity of .subject matter although the branch of mdustiy m cou- 
uection with which it is maile are not the same. There must be a real 
community of action on the part of the demandants, and some 
commuiuty of action on the part of the parties on whom the demand 
is made. Such oommumty need not be formulated in any written 
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doouineat, nor need the parties who are acting together be bound by 
any formal agreement. If it is found that large bodies of men in 
two or more States are in fact acting with one accord, then, if the 
other elements of an industrial dispute are present, an occasion 
arises for the exercise of the federal power m question. 

The dispute must be actually existing and actually extembng 
beyond the limits of one State before such an occasion can arise 
Mere mischief makers cannot therefore, by the exjHinditure of a 
few shillings in pajier. ink and p<*stage stamps, create such an 
occasion.” 

“ Merc sporadic differences coiiiiued lo small hK'aldics in two 
or more States, even if they pOhSCs.s all the other elements of snh- 
stantial identity of subject matter, cannot he said to extend hevoiid 
the limits of one State nieielv liecaiise the jmrtii"' to tlie differences 
in the several State.s cotiihnie m making a requcHt in ulentaal terms 
to their rc.speetivc employers." 

■■ Mere verbal comcidence in demands made as regards two 
States does not prove uientitv of subject matter The varying 
conditions of climate and other physical conditions found ni the 
Commonwealth may make a demand eouclied lu iiarlicular language 
in respect of one State quite different in its essence from a deniaml 
couched in the same words m resjiect of another ' Per GRitmii, 
r.J , H C L R , at p 4!i(t 

In the Fell Hntlerff (’ate (11*1 1) 18 (‘ L K . at ji !(3, the C'liief 
Justice (Sir Sami iu. Gin 171 ™) gave the following fiiithor de.scripUon, 
negative and jiusitive of a Commonwealth industrial dispute. A 
dispute must be something more than a elaiiii to have the eonduet 
of an mdustry regulated It must lx; a real dispute of sm-h a nature 
as to indicate a real danger of dislocation of industry if it is not 
settled. Unfortunately attempts have sometimes bmi made to 
take advantage of this provision of the ('onstitution for the puqioso 
of creating so-called disputes, not for the real purpo.se of preserving 
iudusirial peace but for the purpose of taking control of industrj' 
out of the hanris of oraployers. “ In my opinion,” said the Chief 
Justice, “ such attempts are a fraud ujion the Constitution and 
ought to be so treated. Such machine- made disputes are not, in 
my opinion, industrial disputes at all within the meaning of the 
Constitution and cannot be said to bo disputes extending lioyond 
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the limits of any one State merely because of the identity of the 
language in which the claims are made, or because the claim relating 
to the operations of the same industry carried on in two or more 
States is comprised m a single document. In short, the object of 
the power is to prevent and settle real industrial disputes and not 
to facilitate tlie creation of fictitiou.s disputes with a view to their 
settlement by af'omraonwealtb tribunal ” (1914) 18C.L.R., at p. 94. 

Union Badge. 

In the Atiftimhan Tramu'ay Employeen’ Associulion v. The 
Prahran and Malufirn Tmmnxiy TruM and other Tramway Author- 
ities, 17 CL 11 t)K0, the President of the Commonwealth Court of 
Conciliation and Arbitration staled for the opinion of tho High Court 
the question whether the, eliiini of the employees to w’ear distinctive 
union badges visibly whilst on duty and the refusal of the tramway 
owTiers to allow the practice uas an industrial dispute The majority 
of the High Court Isaacs Hiouins. PowEn.s and Rich. JJ (Bakton, 
ACJ.. di.s.seutmg) aiisiu'retl the question in the afbrmative. 

-Mr Justice J.saacs, for himself and Rich. J , said - "The 
direct object of the claim to wear a badge as a mark of iniionism is 
to place the siorkers m a stronger position relatively to their em- 
jiloyeis with I'esjieet to the eonditions of their employment , that 
it has considerable force in that coimeetion is admitted, and it is 
therefore naturallv a term of enijiloymcnt in the true sense if agreed 
upon, and if it be so ivhen agreetl upin it is sO when demanded or 
ndusod. and when exclusion from the einployiiient is insisted on as 
a eonseipienee of jiersist/enco Parties inav, if they choose, by con- 
sent, make any stqmlatiou a twin ’ of employment, and any con- 
dition. a ■ condition of employment if. without prior consent 
upon tho subject, employers insist on dismissing men because they 
will or will not wear a hat of a particular shape, or boots of a par- 
ticular colour, or a special appendage or symbol on their watch. 

( haius, wo are unable to see how they can at the same time consis- 
tently aver that tho matter in issue has no reference to the employ- 
ment, or hoAV a quarnd over the matter does not constitute an 
industrial dispute A refusal for instance, to wear prison-made 
unifonu.s supplied by the employers, if the employers insist on dis- 
missal for that refusal, appeorn to us to be an instance of undoubted 
subject matter for an industrial dispute, and yet it does not afiect 
the quantity or quality or value of tho work done by the employeee. 
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On the whole, therefore, we disclaim not only the desirability but 
even the power to restrict the simple and unqiialifieil wokI ‘ indus- 
trial ' as it stands in the Constitution by any cast iron definition 
which the framers of that instrument oinittetl. It is suffieient to 
say that the words of the statute oomprt'hendmg this particular 
dispute fall easily within it ” (HH3) 17 (' L R . 704 

Mr. Jmstice Higgins said — “ The Act how ever, by it.s definition 
of ■ industrial dispute ’ and ' mdiistnal mailers seems to be con- 
fined to disputes between employers and em]>loyees But ' indu.''- 
trial matters under the ch'tmition. ineluile all matters pertaiiuiift 
to the relations of em]iloycrs ami eiiqiloyeev To be more sjK'cific, 
the dis]mle alietlier (he mnpioyei's here shoulri he forbidden by 
their employe!', to ae.ir a badge when on <lut\ on the tram-cars is a 
matter ' relating to jinvilegcs ' of the emploiees. as well as to the 
‘rights or duties of employers or employees' and to tlie ‘terms 
and conditions of em]>l()yment witbin the di'fimtion I’he abuii 
dance of words m this definition words whieli aie not niu1unll\ 
exclu.sive oi capable of rigid dcmaiiation would n])])ear to )>c 
intended to preient ari\ such arguimmt as is used iii this ease m 
favour of a narrow mler])retation of the iiilmg expie.ssiou ‘all 
matters jK'rtaimng to the relations of emjilovers and em]))o\ees. 

Mr Justice I’owgks said The we.mug i>f the imiou hmlge 
on the facts stated in the ease tends to consolidate and sticagthcn 
the organi/ation in its cndeacoiirs to obtain for the cmploM'cs 
Ix-tter indu.strial conditions from the employers 'I’hc wearing ot 
the badge is objected to b\ the emjiloiers (amongst otliei giounds) 
because it is an encouragement to ‘ imtonisiu.' This siati-meiit in 
the ca.se places the claim, in inv upiiiiun. oil tin same j.lane as a 
unionist claim not to w nrk with non-imionists or with coloured lahuuv. 
They are all based on miioiusts claims to fiirtliei nuionism and its 
aims to maintain existing industrial conditions obtaiiieil through 
imioni-Mii " (1913) 17 CLR at ]»p 704-713 

Preference to Uniomsts. 

The Conciliation and Arbitration Act, section 4, gives power to 
the Court k) grant prefemnee to unionists. In The Kingv ('ommem- 
loealth Court of Conciliation and Arbitral tm and the Amtratutn 
Tramway Empluyeea' Association , Ex jmrie Brisbane Traneway 
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Company and Addaick Tramtoay Trust (Tramway Case, No. 2), 
(1914) 19 C.L.R., at p. 81, the Chief Justice (Sir Samuel Geifftth) 
said he did not think there was evidence of a dispute as to preference 
in Que>ensland and certainly there was no dispute extending beyond 
that State The award of jireference was confined to Queensland 
alone and was therefore bad ft was further objected that bj' the 
Industrial Peace Act of 1912 of Queensland which iva.s passed before 
the date of the award discrimination agamst any persons on the 
ground of meinbershni or non-uiembersbip of any association or 
organization of eiiiplo>ees is prohibited under a penalty The 
Chief .Justice said that in Whybrows' Case, 10 C.L R., 266, it was 
hold bj’ the High Court that the Arbitration Court is bound by State 
laws laivfully made and has no jurisdiction to require any one to do an 
Act forbidden by such law " This also, " said the Chief Justice,” 
is the fatal objection to that jiart of the award.” Prohibition to 
prevent enforcenx.iit was granted 

Forms of Employment Included m Dispute. 

.\n industrial dispute exists where a considerable number of 
ernplovees engaged in the same branch of industry make common 
I'aiise in demaiidinir a change in their conditions of employment 
which are denied by the cmqiloiers Per C.Rit'FiTH C..! in the 
JiimhuHwi ('(Ml! Mini No Liability v Victorian Coal Miners' 
AsS'Kialivn (liJdS) 6 C L R , at )) 332 

Indu...trial disjnitcs within the meaning of the Act, are not 
restricted to woik.> conneeted diieetly or indirectly with the pro- 
duction or mamifaetiire of goods. It inelmles all forms of employ- 
ment in which a large number of jiiTsoiis are employed, including 
cooks, stewards, waitci.s. liatrdresseis. etc. J umbvnna Coal Mine. 
IK Victonan Coal Minas .Association. (1908) 6 C.L R., at p. .332. 

A claim for lca\e of absence on full pay may be a dispute 
The Knuj r The ('omrnonirealth Court of Concthation and Arbitia- 
lion dial the Merchants Service Guild , Ex paiie Allen Taylor and 
Arurthcr. (1912) 15 CL.R.. 586. 

A mere refusal to recognize or perform legal rights and obliga- 
tions as to existing claims is not an mdustrial dispute ; Federated 
Woodworkers' Case, (1909) 8 C.L.R.. 465. 


n.r 


37 
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The shipping industry including marine engineers is within the 
meaning of the Act : Amalgamated Society of Engineers v. Australian 
Institute of Marine Engineers, (1908) 9 C.L.R., 48. 

The dispute need not be confined to one mdustry , one dispute 
may embrace several industries and there may be several disputes 
in one industry . The King v The Commoniveallh Court of ConcUia- 
lion and Arbitration and the Barrier Branch of the A M. A. ; 
Exparte Broken Hill Proprietary Co. Ltd., (19<18) 8 C L R , at p. 431 
The King V. The (^omrnonnralth Court of Concdialion and Arbitra 
tionand the Merchants Senucc Cuild of Austmlnstn , Ex parte Allen 
Taylor and Others (1912) 15 C L.ll , at p tWll 

The claim of a union agent to visit Ihc shearer's lint during 
the shearing time in order to enroll members and eolk'et dues without 
the jiastoraiist s eonsent may involve a dispute withm the Act . 
Australian Workers' I’vion r Paslunihsts <l r , (1907) 1 .V H., 
at p 0.7. 

Form of Case Stated for the Opinion of the High Coort. 

the (’ommon wealth ( 'oneihntion and Arbitnitum Act, 
section 31 (2), the President of the <’oiirl may. m anv dispute eommg 
lieforc him foi deUummation, state the ens<' for the upiH'al of the 
High Court. In the Merchants Service Guild of Australasia v. 
Neu'castle and Hunters Bitxr S S. Co Ltd (No J). (Itll3) 1C C.L.R., 
592, the IVosident stated a ease and asked the questions - (1) On 
the facts stated m the said affidavits is there an industnal dispute 
within the meaning (a) of the Constitution, (b) of the said Act, and 
between whom ' 

It was held, by Bartos, ACJ., Isaacs and Powders, JJ. 
<(Hiooins, Gavan Duffy and Rich, JJ. dissenting), (1) that a ques- 
tion asked by the President m a case stated by him for the opinion 
of the High Court under section 31 (2) must be really a question of 
law, and, notwithstaiidmg the provisions of section 31 (2) the opinioi) 
of the President that the question asked is a question of law is not 
binding on the High Court , (2) that the case so stated must also 
set out the facts upon which the question of law' arises, and the High 
Court is not entitled to draw inferences of fact from the facts so 
stated. Mr. Justice Isaacs said . — “ The first question asks whether 
on the facts stated m the affidavits there exists an industrial dispute. 
That plainly involves a question of fact, that is to say, whether th 
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parties are really in dispute with each other. The Court, having 
no jurisdiction to answer a question of fact, cannot answer question 1. 
Even the evidentiary facts of the reality of demand, and of the 
definite refusal are unstated.” 

Indicia of Dispute. 

In the Merchants Service Guild of Australasia v Newcastle and 
Hunters River S.S. Co. Ltd. (No. 2), (1913) 16 C.L.R., 705, the 
President stated a case for the opinion of the High Court and asked 
the following questions -(I) What are the necessary indicia of an 
actual “ industrial di.s^iutc ” within the meaning of the Constitu- 
tion and of the Act ' (2) In the case of a demand made by or on 

behalf of employees and their emplo\ers and refused or not conceded 
IS jire-existmg dissatisfaction, eonimnnicated to, or known by the 
eiiqiloyers bi'fore the demand, alwavs a necessarj' element to con- 
.stitute an ludustiial disjnitc oi to make the demand real and 
genu ini' 

It i\a.s held by Barton, A C.J. and Gavan Duffy, Powfes 
and Rich, .1.1 (Isaais and Hkkuns, .1.1 dissenting), that the ques- 
tion ' What are the necessary indicia of an industrial dispute within 
the iiieaning of the Gon.stitution and of the Act ” was not a question 
arising in the ]iroceedjiig. ' within the meaning of section 31 (2) 
of the Act, and therefore, although stated by the President to have 
ansen in the [iroceeding and to be in his opinion a que.stion of law, 
was not one which the High Court .should answer Tt w^as further 
held by the whole Court that, in the ease of a demand made by 
or on behalf of e.iiqiloyees on their employers and refused or not 
conceded ])re-exi.stmg dissatisfaction, communicated to or known 
by the employers before the demand is not always a necessary 
element to con.stitiite an industrial dispute or to make the demand 
real and genuine 

Mr Justice Barton, A.C.J., said : — ‘ Question No. 1 is merely 
^ abstract question of law and it does not appear that an explana- 
tion of all the necessary' indicia of an actual ‘industrial dispute 
extending beyond the limits of any one State ’ is at all necessary 
to enable the Court to hear and determine the proceeding. In my 
own judgment, it is scarcely possible to give such an explanation 
because what is necessary in one case may not be so in another, 
tho'ugh in both cases it may be relevant evidence.” 
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§ 90. “ EXTENDINO BEYOND THE LOOTS OF ANT ONE STATE.’^ 
SfmiMUhetic Dispute. 

Wliere certain cinployws ni New Honth Wales were in dispute' 
with their employers and certain employees in Victoria anti Queens- 
land subscrihed to the same demands as the employees in New South 
Wales, demands which they had not made and w'oulti not have 
made except to helji the em])loyt'ea in New South Wales by making 
the dispute a dispute extending lieyorid the limits of one. State 
it was held by the Commonwealth Court of (knicihatiou and Arbitra- 
tion that the dispute' was not a genuine dispute extending beyond 
the limits of one State and that theiefore an award could not be 
made Fcdeniied Kn(ii>n lhiv(is' and Fiipmenx Axsocitilioti of 
A^tidrahiMj r. Caledonutn Coal Co Ltd (IPl(t) 4 C A H , .")2 

Difierent Branches of one Industry in two Different States. 

When the worki'is engaged in the scivice of a single cmidoyer 
m two different branches of one industry cained on in two different 
States one brant'll iiiiiiing for ore.s, being m Ibokeii Hill New South 
Wales, and tliu other branch smelting (he oies, lecovi'red in mining, 
being carried on in Port Ihirie (Stuitli Au.stralia) take couterti'ii 
action in making a tommon demand of then emphner tor certain 
conditions of emjilovmcut and the employer, undt'rstandmg lh.it 
the deniantl is so made on behalf of all the employees, refust's to 
aeeeiie to it, there anst's an mduslnal disjmte evtcnding lieyond 
the Innits of one State witlmi the iiieaiimg of section ."il (xx.vv ) of 
the Constitution, cognizable by the CoinmonwcaUli Court of (Vni- 
ciliation and Arbitration Tin Kirufv. Tfi>’ Connlialion and Athilra- 
Uon Court K> i>arl( Ihokm II ill Piopiirtfir;/ Co Lid, (lb((9) 
8 C.L.R 410-420. 

Concerted Action by Workers. 

If the viorkers throughout the State m the same trade unite 
m making a demand from their resyieetive emjilovers and the 
workers so united obtain the corporation of their fellow workers in 
that same trade m another State in such a way that the combined 
workers in both States take cone4?rted action against their respec- 
tive employers there is an industrial dispute extending beyond the 
limits of the first mentioned State. Per O’Connor. -I. m the /■«»»- 
bunna Goal Miru, Case, (15K>8) 6 O.L.R., at p. 362. 
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Two States’ Oieinites. 

The Federal arbitration power, said Mr Justice Higgins, is 
applicable only to two State disputes Like the inter-state commerce 
power, the inter-.stat,e industrial power eu(. acro.s.s all the reserved 
]io\iers of the Stales It can only be exercised when the disputes 
are so formidable and wide-sjiread a.s to extenrl to more than one 
State, when the wajje.s hoards and other fleviees of the States are 
incompetent to deal with the dispute Tt is not primarily a power 
to fi\ conditions of lationr — it is a jiowcr to sidtle di.spiite.s ; but if. 
for the iiiirpose of settling a dispute, the Federal Court finds it 
necessary to fix lalioiir conditions, if can do so , and its award, by 
\nrtue ot the provisions of the Coiistiliition prevails over any 
regulations ot labour made by the State on the lower plane Per 
Hiooins, .1 in the Aii\tialiini Bool Trade Einploytes Fedeiation 
e Whiihiou' (Did OIIk in (li(lO) It) (' L R , at p 33(i. 

Inter-State and Intra-State Traffic. 

In tile plaint hy the .Merehaiits Service Guild of Au.stralasia 
against ,i numlx'r of res]iondeut.s of whom some were owners of 
shi]is engaged 111 mtei -state trade and others were owners of ships 
engaged m iiifia-state trade the Pre.sident of the Court of Arbitra- 
tion liad made an .iwarrl Three of the res])ondent.s shqiowners 
engageil in the intra-'-tate shi]»ping trade of Xew South Wales, 
South -Australia and Tasmania respectively a])plied to the High 
Court for a piohihition airaiiist further proceedings on the plaint 
ami the .iwaid It was aigned on their behalf that there eould not 
in tlieir ease be a single disjnite extending beyond the limits of 
any one State, hi'eausi' the coastal trade of one State was di.stinct 
from that of aiiothei , <ind tliey as eiuployer.s had no common interest 
with one aiiothei, Tlie High Court held however, that there might 
be a single induslnal dispute embracing both inter-state and intra- 
.state shipping The Kinijv The i'ornmemv'enJih Court of Concilia- 
Unn and Aihilrnhon and the Meicfuiiils Sernre (indd of Augtralama . 
,A’r imile Allen Toi/loi and If' Holi/tnaii, (11)12) 15 C L.R.. at p. 
58(1. 

State to State Extensions. 

ft IS clear that the " extension ” of the dispute referred to by 
sub-section (xxxv.) is an extension from one State into another 
or other States of the Commonwealth. An extension from one 
State to extra-territorial waters, or to some country extraneous to 
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the Commonwealth, osmnot be intended. Per Babtdk, A.C.J. in 
the Merchant Service Guild of Australasia v. The Commonwealth 
Steamshtp Owners Assoctalion, (1913) 16 C.LR., at p. 676 

Indnstrial Awards on the High Seas. 

In the Merchants Service Guild of Australasia v. The Common- 
wealth Si&imshxp Owners' Association. (1913) 16 C.L.R., 664, the 
claimants were masters and officers of ships belonging <.o the respon- 
dent one of which The Funm traded between Sydney and Fiji, 
from Fiji to Auckland, from Auckland to Fij’i, then bar-k to Sydney. 
Another ship, the Wonguuella .saiksl from some port m Australia 
to Ocean Island or some other island of the Pacitic Ocean and from 
there back to Sydney 

A dispute arose iH-tweeii the elaiinants oiganr/.ation and the 
shipormers a.s to the rate of pay and conditions of etnploynioni 
on these outward and hoinewanl voyage- The President statrsl 
the ease foi the opinion of the High ('oiirt on the following ipiest ion- 
• (1) Is there a dispute e.\b‘iiding iH-yond the liiiid.- of ain one 
State i (2) If yo.s eau tlie t'ouit inijiose dufie- to he observed on 
board the -said shijis out-ide Australia are such dntie- enforeeable 
by fienaltv whidhcr bv virtue of clau-e \ of the t'oiistiintioii or 
otherwise ' 

111 Oonnection with this ease eon-Klerat ion was gi\'en to the 
meaning of the e.vpression in eovenng elaii-e V of tlie ( 'oiislit iit ion 
■■ first port of I'learanee and port of destination ’’ Tle^ (!ourl 
answered the first question by saying tliat b\ \iitne of eoveimg 
section V a di.spute is not the ksss .i disjiute extending iK'yoiid the 
limits of anv one State merely Uauuse some of the ojKTivtions in 
reapect of which the disiiute exi.sts are jUTfonned extra-teiritonally. 
As to the third ipiestion the Court has jiower to requmi that any 
of the terin.s and conditions which it ihH‘ido.s shall he in ojK-rivliou 
between the parties shouhl Iw inoorjHiruted in a written agreement 
between them 

Intra-State and Coasting Trade. 

A plaint was brought by the Merchants Service Guild of Aus- 
tralasia against Allen Taylor. W. Holyman and other owners of 
ships, some engaged in inter-state trade and others engaged in 
intra-state and coasting trade. An award was made against them. 
Three of the respondent shipowners engaged in the intranstate and 
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coastal shippiog trade of New South Woles, South Australia and 
Tasmania, respectively applied to the High Court for a prohibition 
on the ground that there could not ir their cases be a single dispute 
extending beyond the limits of any one State because the coastal 
trade of one State was distinct from that of another. The High 
Court held that there might Vie a single industrial dispute embracing 
both inter-state and intra-state shipping The Chief Justice (Sir 
Samuel Griffith) said — “ The objection most strenuously insisted 
upon was that mtra-state shipping is a different industry from 
extra-state or inter-state sliijijung so that there cannot be a single 
industrial ch.sjiute embracing both. I am unable to accept thi.s 
contention. In the course of argument I instanced the case of 
two steamers belonging to the same owners lying m the port of 
Brisbane one of uliieli in about to sad for the Oiilf of Carpentaria, 
a (listanee of ncaily 2,0(M> miles uholly m Queensland uaters, 
wbilo till! othei i.s aliout to .sad to Svdnev and Melbourne, a distance 
of 1 miles thioin:!! New South Wale.s and Victorian iiaters 
It seems to me obvious that it the masters and officers of such ships 
made eomtiion cause with lesiKK-t to a matter affecting them m the 
same nianner tlieie niiglit well lie a single disjnile extending bevond 
the liniilh of .iiiv oiu .State 7’Ai Kttir/ i The Cnmnionu mith 
Cuurl oj ( '(inniiatiini and ArhilraUnn Et part/ Taylor 

and O'hfii, (liHi) l.'i C L R , at p (>(ll 

Where Employees Deny Dispute. 

Tlie l’n“'ideiu oi the Commonwealth Couil ot Cuiieiliation and 
Arliitration on the 2.‘5id of OcIoImi ldl.‘5 made .ui award on a plaint 
by the Meiehani Sen u e Guild of Aii.-'iialama against the Newcastle 
anil Hunters Rivei Steanishij) Co Ltd. and 127 other respondents 
w'iuoh award wa.s dei hired to lie binding on certain sjiocified employers 
including Wdliiim Holyman & Sous Ltd and 13 other emjdoyers 
who earned on business in Tasmaiua On the hearing of the plaint 
after the et uleiice of both sides was closed, a statement signed by 
.several of the employees .stating that they had no dispute with their 
* employers and were satisfied with their conditions of labour was 
tendered m evidence but was rejeettid as the claimants would not 
consent to its admission Aii award was subsequently made which 
purported to bind the employers of these particular employees. 
The High Court granted a prohibition to prevent the enforcement 
of the award so far as it related to the employees who signed the 
statement, holding that it should have been admitted m evidence 
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by the Presiident as it was tendered to prove that there was no indus- 
trial dispute within the jurisdiction of the Court so far as they Wore 
concerned : The King v. President of the Commonwealth Court of 
Conciliation and Arbitration , fix jnirte Holtjman tt’ Son, (1914) 
18C.L.R.. at p 273. 

Where no Inter-State Competition. 

There may be an industrial dispute " extending beyond the 
limits of any one State ' although them is no mtor-.state comiKdition 
in the jiroduets or .ser\ tees of the industry' and although the opera- 
tions and eoiulitioiis of the md>t.str\ in one State have no direct 
action or re aetiou \Mtli ivs]XH‘f to the operations or conditions in 
another State On the evidence it was held that certain owners 
of ships vvhicli ven* engaged solely m tratle on the coast of Tasmania 
were jiarties to an industrial ilispnte with the masters and officers 
of their sliijis nhicli e\ten<hsl bevoml the limit of that State and 
therefore that proluliition should not go m res])ect of an .ivard 1)_\ 
the President of the Comnionwealth Court of Conciliation and 
Arbitration (nirporting to bind those owners The Kiri'/f Pn'odrrif 
of the < 'omninnictallh Court of Cnunliahon and Arln>rnlton th 
parte Holifmitn <(■ Souk (I'llt) IK C 1. It 274 

No Artifiaal Criteria. 

The jthraso industrial di-.])ntes evtending hcvond the liimth 
of any one State m sub section (wxv ) of section .>1 of the Con 
stitiitKin IS to lie construed acconbng to the natiual and ordinary 
meaniuv of the words as understiHxl at tlie time of the passmv of 
the Constitution \ct The word “ disj^iiitc ' means a real dibput4' 
in fact, and is not limitetl by any artiticial criteria The words 
" extending beyond the limits of any one State as afiydied to n 
disjiute means that the tlispiite is one ’ existing in two or nioisi 
tSt-ates ” Of HI other words covering Aiistraiiaii temt-ory comprised 
within two or more Statea ' Pir Isaac’s, .1, in The Kiiuj v The 
President of th< Commonwealth ('ourt of Coneiltaiwn and Arbitra- , 
turn : Ex paiif Holyman d: Sons. (1914) IS C L II.. at p 2S.'>. 

Non-competing Indnstries. 

In the Budders Labourers' Case, (1914) 18 C.L.R , 224. an 
application w-a* made to the High Court on behalf of the emploj'ors 
for a yirohibition to prevent the enforcement of an award made in 
the building trade, on the ground that there was no evidence of a 
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dispute extending beyond the limits of any one State ; that the 
building industry was of sueh a nature that there could not be any 
oompetition between the products of the industry in different 
States , that th(‘ o])erationh and conditions in one State could not 
have any direct action or ro-action u])on those in another State 
and that all possible cjiiestions as to conditions of work arising in 
<5onneetion with the tradi* were in every essence ot a local character 
and that theiefore, in lesjiect of that indiistiv there could not pos- 
sibly be an industrial dispute extending beyond the limits of any 
one .State 11 was held liy the niajonly of the Court. Isaacs, 
(tava.n Di'i’iw , I'owKRS and Kich, .1.1 ((iRiffith, C .1 and Barton, 
,1. dissenting) that the biiihbng tratle is an industry in reajiect of 
which theie may be an industrial di.s]iiite extending be\ond the 
limits ot aii\ one .State within the meaning of section .'ll (xxxv ) of 
the Constuution, .ind that on the evidence sneh^a di.spute existed. 
1’he infijoritv ot tlie Couit considered that an industna! dispute 
exiendmi' be\oM(l the limits of any .State is an industrial dispute 
which .it a triven moment exists in more than one State that is, 
has existeme o\ei an area which embraces leriitory of more than 
one .State Tin hmq r The < 'ommonu-eallh Court of Ccmcilmtion 
find Athitnituoi A t pc/dc JontfKiud ('ooper (l‘tl4) 18 (' L R . 22.5. 

Whether Several Disputes or one Dispute Extending. 

The main cpiestnm is ,is to the e.xisteiiee of the industrial 
dispute extiuulmg be\iMid tlie liiiiit.s of aiiv one .State It has been 
the pr.iclite to sepaMte the <pie.stion into two ]rarts , the first 
being the existence ot thi“ dispute and the* sew end its extension across 
State bomidaiies in tiie /b/iWcis Ijohourers Case, IS CLR, 
at ]> 24(1, it was argued foi tlie einploser.s that there were .several 
(list met disputes m other Slates which were merely brought together 
b\ the plauit but they were ne\er voiced into one dispute but con- 
tinued to retain then scjinratc individuality. That process of 
separating the mcpiirv sometimes leads to confusion, but it is none 
the Ic'Hs essential lii each case it is necessary to remember and 
measure how much of the power over industrial disputes is granted 
to the Coniinouwealth , how much is reserved for the State ? 
These inquiries need separate examination as raising a distinct and 
highly important question resjiectmg the limitation of this power 
inter se, as it is termed , that is, whether that is the true line <rf 
demarcation separatmg ('ommonwealth from State authority. And 
os m such a question the High Court subject to its own certificate 
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ie absolutely the final tribunal, it behoves us to be specially careful 
of the conclusion at which we arrive. The line of demarcation 
between Federal and State powers is in question in each case. Per 
Isaacs, J., 18 C L.R., at p. 240 

Test of Commonwealth Dispute. 

The problem is not whether the New South Whales dispute 
extended into Victoria and ultimately became a Victonan as well 
as a New South Wales di.spute or whether the Victorian dispute 
extended into New South \^'ales and .so added the latUsr State to 
Itself, or whether either of these single Slate disputes gathered in 
South Australia Queensland and Ta.sinauia ,is an accretion If 
the matter eomiuenced simultaneously m .several States it is ohviousK 
impossible to sa\ that the dis]uite extended from an\' one of the 
States concenied into any other The (mth is ' said Isaacs .1 
that the question is msejiarable The mdiistrial di.s]>iites lefernal 
to in the t'onstitiition are disputi's v^huli at the given moment are 
seen to jiossess, besides thmi indiistnal (piiility a eerfnin mdis- 
jiensahle <'hai.U't<-i of extent The\ are mdiistnal liispnlt's which 
at the momoiit ilo in fact extend beyond the liinils of aiiv one State, 
that is which i over \iistralian terntoiy that is not eontmed to the 
limits of anv otK' .Stat<- Tfiev ma_v oriumale m one pail or several 
parts of the Coimrionwealth jiisl as a plivsical enqilion mav 
originate m on*' or several portions of the body and sjnead, or th(*v 
may orieinal.i‘ as m the present cas<‘ bv a sviiehioiioiis growth all 
over lh(- area affected Sub s(*etion (xxxvii ) ot section .M is a 
usefvd lust. nice of the word ' extend ‘ m this sense If <i sfiven indus- 
trial tlispute answ(‘rs the requisite ceographieal eliai aidei it is / .i n 
termini not a State ilispiits* It is, when eoiisidered m its mtegnty 
neither a single nor a multiple Stat<- dispute, nor ii jaxnruliifi of 
separate Stale disputes . it is an Austrabnn dispute, and eogni/able 
aa aucli by the (’omiuonwealth authority It is, when r**gar<led aa 
an entity, as distinct from .a State ilispnt^- or State tliapnte.s as inter- 
state eommeree is distinct from the intra-State eomrnorce of one or , 
of several States An mter-ataU' commercial tranaivction. such as 
the carriage of graalH a<Toss the border, is not a combination of two 
intra state transaefioiis of carriage, although it is transparent that, 
«o far as relates to its own hiuits, each State could deal with the act 
of transit. " Per Isaacs. .1, in the Bmldern Ijafmirere' Ca«e, 18 
C.L.R., at p. 242. 
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Oompetititm of bidiertried not Necessary to IdaiUity of Disimte. 

“ If, be}'’ond this mutual industnal bond, anything further is 
needed by way of community of interest among the respective dis- 
putants on each side the employers have it in employing labour for 
the same class for industrial enterprise, and the employees have it 
in engagmg in the same class of industrial enterprise. Again, the 
Broken HiU ('ntte 8 C.L R , 419, is a precedent against the conten- 
tion that competition lietween employers is a necessary element. 
There the efii])lovor in both States was the same company — making 
competition impossible , but if, as I stated m the Jumhnnna Case, 
the net lift of an industnal dispute is ‘ the industry ' itself, that is, 
the means of satisfying ])uhhe reipnrements over the given area, the 
identity of the employer in that ease matle it an ' a fotiiori ’ example " 
Per ls\A( s. ,1 in the Bmlder-i lAibourcrs' Case, IS C.L R , at p. 242. 

Limits Inter se. * 

In the Hmldets /Mhoiiie)s' Case the Court having refused the 
grant of jirohihilion for the enfoieeinent of the award in its niatenal 
jiaith the eitijiloyeis appealed to the Privy Coimcil agamst the 
ileei.''ioii of the ifigli Court No certificate had been given by the 
High Couif ])ermittmg the appeal The Cominoiiwealth intervened 
and raided the point that siieh an a])])eal eould not bo made, as the 
question war. one of the liniits intii se of the eon.stitiitioual powers 
within .sect lull 74 of the Comstitiition For the appellants it was 
argued that it u<l.^ not vuch a c.ise, because although the extent of 
the Commonwi'.alth powers was m cpicsstion theie was no dispute 
as to State pocuTs and thendore no quesstion of the linuts inter se 
The l’riv;i Couiieil refuses! leave to ai)]»eal . the ground of the decision 
was broailK that any exteu.sioii ot the Federal power necessarily 
rostrieted the area of tlic exclii.sive powers of the State beeaiise 
legislation within the extendisl an'a was liable to be over-tiddeu by 
Federal legislation 'Pheu Lordships eonsidered that the High 
Court deeideil fiist. that the dispute before them wa.s one extending 
beyond the linuts of one StaU* and second, that the President bad 
junsdictiou to make his award under the legislation of the Common- 
wealth passed pursuant to their constitutional jiowers The High 
Court decided that the frontier of the Commonwealth power reaches 
m this case into the State, and it, therefore, followed that the State 
had no exclusive, if any, power, in this case. This appeared to their 
Ijordships to bo a question as to the limits tntei se of the several 
powers however much or little the Commonwealth may be required 
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to confonn to State laws or State awaxtla and however much or 
little the State may impose laws «ipon its own subjects ” , (1917) 
App Cas., at p. 583. 

Arbitration Applied to Territories. 

The Seat of Government Ad ram ist rat ion Act, No 25 of 1910, 
provides that the (.'onirnonveallh Coneilmtioii and Arbitration Act 
(1904-191(») shall apply to industrial disputes in the Territory as if 
from the definition of '■ industrial disputes ' m section 4 of that 
Act the words “ extending beyond the limits of any one IState, ’ were 
omitted. 

Tile Northern Ternloi'v Adiniiustratinn Act, No 27 of 1‘>1(I, 
provides that the ('oniiiionwonlth Conciliation and Arbitration Act 
(1904-1910) shall api>ly to industrial dispute.s in the Territory as if 
from the definition of ‘ indiistnul disputes ' m soi tion 4 of that Act 
the words extending beyond the limits of any one Slate ' uem 
omitted 

PROPOSED CONSTITUTIONAL ABIENDMENTS OF THE INDUS- 
TRIAL POWER. 

On 2bth April 1911, the following jmpKised amendnients of 
.section 51 (wxv.) were siibinitted to the )H'o)>le of th(‘ Cominou- 
wealth by leferendmn -- 

Ij(' 'll (\\\A ) LniMiur uihI crnpluv iih nt . ukUhIiii^ 

(f/) Tlu w >*< iiiiH (•onditinn'i nf Iwhoui n\\<\ rmplov t»u iil lu tui\ tiarlt', 

iDfliistrA ifi airJ 

Thf‘ jm'Xcntinii urul 5U»tf l♦*nu*nt of iiuhiHtnul in it'lation 

t(i ('inplov incril on or ulinut railwnxs tfic pro]X'ri\ oJ ftov Mate’ 

This jiro(MJsed amendment failed to secure eonstitiitional 
ratification. 

On 31st May. 1913. the following proposed amendments were 
submitted tc the fieopic by referendum - 

LC )J (x.wv ) 'Labour, enipto^meul, ami tinem|iloymeit(, inelud- 
ing - - 

(a) Ttie Utuis and cnnditiona of labour and employment iii any trade, 
indiistrv, oeeupatioii, or ealliiig . 

(fj) The nglits and o,bligatioriH of ernployem and enipluyeoM , 

(r) striltoH and Ka-kouta , 

(rf) the tnaintenanee of jndiwtnal jieace , and 
(e) tile nottlernent of industna! disputes.” 
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This proposed amendment failed to secure constitutional 
ratification 

On Slst May, 1913, tho following jiroposed new sub-section 
to follow sub-HCctioii (xxxv ) was submitted to the people by refer- 
endum — 

(51 (xxXA ) ) (Vmcilmtion ami arbitration for the prevention and 
He6t)orn**n( of industiial dibput<*K in relation to cmplov irient m the railway 
Herviff of a State 

This proposed amendment failed to secure constitutional 
ratification. 

Objections Stated. 

These ]>iopo,sc(l grants ()f power, if conferred, it is contended by 
the opponents, uoiild gi\e the Federal Parliament jurisdiction to 
jiass laws (lealine uitli lalioiir and employment generally vvithout 
anv (jualilicatioii ui limitation to legcslatc conomiiig all the con- 
ditions and incidents of laboni and emplojunent even to the minutest 
details in all the walks of life ]trofe,ssional, clerical and industrial . 
in all tile woikiiig institutions and e,stal)lishinenfs private or public, 
throiigliout the ( ‘oiuinonwealth where jiersons are employed or 
rendei ,sor\i(;e of any kuul It would enable tho Federal F’arhament 
not only to u'gulate the hours of labour and the rates of pay or remun- 
eration m all trades, callings, occupations and profe-ssioiKs . but 
would .lilt bonze the passing of laws delinmg tho legal relations of 
niastei ami .scivaiit employer ami employee master and apprentice, 
the liability of emjiloveis and eiujilovecs for accidents happening 
or anv neglect of duty by either one or the othei 

Tho proposed amendments are uiinecessarj-, too wide, too sweep- 
ing, ami too compreheusu e in form to iwel any of the alleged defects 
m the existing distiilmlion of comstilutional jiowei 

It would be uicomscstent with the Federal principle of the 
t'ou&titution, and it would lead to unnecessary ami unwarrantable 
Federal centralization by giving the Federal Parhameiit authority 
• to deal with industrial matters of a purely local, domestic and pro- 
vincial character, winch might well be left to the State Parliaments. 

Federal industrial intervention should only be pennitted in 
controversies and mdustries of inter-state dimensions, or having 
Australian ramifications, and in which it is possible to formulate 
regulations and conditions of labour of a substantially uniform 
character. 
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The powers granted, it is feared, might be exercised by some 
temporary majorities in Parliament, not for the purpose of promot- 
ing industrial jjeaoe, or in the true interests of labour and capital, 
but m a way that might lead to unnecessary restraint of personal 
liberty, as, bj' the adoption of an absolute compulsory preference 
to unionists, and to the boycottmg and jiersecution of those workers 
who decline to wear union badges 

The present Arbitration Court jiroperly re-organized and 
decentralized will be quite ea]Mi,ble of dealing with industrial dis- 
putes of inter-state iinjKirtanee without any constitutional change 
until some amendment <in the hues .suggestwl in the ojiposition 
resolution of October l!UO is accepted 

The proposed e(m.^tltutional aiiu>ndments w mild probably result 
in the destruction of the present useful and cfTectno State Wages 
Boards, State Industrial t'ourts. and State Arbitration Courts, oi, 
at any rate, there would be a constant risk of confusion and conllict 
between their deterniinations ami Federal law.s 

There is no country in the world, where industrial and humane 
legislation in the interests of the workeis is so cmiqilete and elTectne, 
and where iruhistrial grievanens when brought to light are so swiftly 
rernoveil by the force of ]>ublie o]»mion or by th<‘ strong arni of State 
or Federal law h,s iii Australia 

It would be a fatal error in iiohcy to encourage hope.s which 
could never be leiihzcd, and to foiiicut demands, or to render possible 
legislation of an extravagant and illusory character which, if carrieil, 
may destroy the whole fabric of Australian industry and eiiterj rise, 
and result in a set-back and re-action to civilization and ]irugress. 

Possible Improvements in the Exercise of Arbitration Power. 

Without an amendment of the Constitution it would be possible 
for the Federal Parliament to re-organize and improve the present 
method of exercising the conciliation and arbitration powder. At pre- 
sent the Jurisdiction is vested exclusively in one C.ourt and in one 
Judge. It would be jiossible to decentralize the ('ourt, so to sjieak, 
and instead of one Court, or in addition to one Court, which is at 
present over worked and over-loasled with business, to have several 
industrial boards constructed on the wages’ board plan, composed 
of representatives of eiuployeru and workers. Each mdustrial board 
to deal with such special cases or groups of oases as might be assigned 
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to it by law or by the President. The original Prudential Court 
might be preserved to entertain supervisoiy appeals from the 
several Boards on junsdiction and other legal questions. 

Constitutional Amendments which might be Advised. 

The opponents of the present proposed amendments do not 
simply advocate a policy of negation , they are quite prepared tO 
consider suggestf'tl alterations of the Constitution justified by 
necessity and consistent vith the Federal prmciple. These, m their 
opinion are the two easeutial conditions of any constitutional 
change Curing the debate in the House of Representatives on 
the hr.st Referendum proposals m Octolier 1910, the Opposition 
(Liberal) outlined its [lolicy in the following Resolution which, 
liowever. wa.s defeated ‘‘ That in the opinion of this House the 
industrial provisioii.s of the Constitution should not be altered 
except to icgulate the conditions of employment in all industries 
that are Federal in operation or whicli cannot be effectually regu- 
lated by any one State , fiirthei enabling the Inter-State Commis- 
sion to pievent and leinove unfair competition between the same 
industries earned on in different States " 

51. (x.\\.vi.) Matters in respect of which this Con- 
stitution makes provi'=ion until the 
Parliament otherwise^' provides : 

§ 91. “ UNTIL THE PARLIAMENT OTHERWISE PROVIDES.” 

LKCISLATION 

The followmg Acts have been passed, superseding or replacing 
the jirehminary provisions made by the Constitution “ until the 
Parliament otheiwisc provides ” 

Const See 10 — The State electoral laws have cea.sed to apply 
to vSenate elections, winch since 1902 have been regulated by the 
Commonwealth law. Commonwealth Electoral Acts 1902-1911-1918. 

Const Sec 24 — The mode of ascertaining the quota is deter- 
inmixl by the Representation Act 1905, section 29 , electoral 
divisions for the House of Representatives are provided for by the 
Commonwealth Electoral Act 1918, Part III. 

Const. Sec 30. — The qualification of electors of the Fedend 
Parliament is fixed by the Franchise Act 1902. 
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Const Seo. 31 — ^The State electoral laws have ceased to apply 
to the House of Representative elections, which since 1902 have 
been regulated by Commonwealth law Commonwealth Electoral 
Acts 1902-1911-1918 

Const Sec. 34. — The quahlications of candidates for the Federal 
Parliament are defined by the Commonwealth Electoral Act 1918. 
section 70, which prescriht's an additional disqualification, viz . — 
MemlHirship of a State I’arliameiif 

Const Sec 47 — Quest ions of disputed elections since 1902, and 
questions of qualifieat ions and vacancies since 1907, are determined 
by the Court of Ui.sputed Returns - Commonwealth Electoral Act 
1918, Part XVlll 

Const Sec 48 — The mode of reckoning the allowances of 
members of Parliament was altered by th(‘ Pai lianientarv Allow- 
ances Act 1902, since rejicaled by the Parliamentary .411ow aneos Act 
1907 which increases the allowance to itttKl a year 

Const Sec 73 --The conditions of and re.'.tnetioiis on appeals 
from the State Supreme (\)urts to the High Couit are now regiilati‘d 
by' the Judiciary Act 1903-l!tl2. at )» 3.") 

Const Sec 87 —The ’ lliuddon elau.se ’’ was tei iniii.iled hy 
the Surplus Rc-mtuic .\ct l9<)S-ltH<) 

Con.st. Sec !)7 — Tlic audit of Comnionwi'alth ac counts is pio- 
vided foi bv the Audit Act 1901-1912 

In conncctiim with sections 10 and 31 rif the Constitution this 
paragraph confers on the Federal Parliament laiw'iT to regulate 
Federal elections , see Smtih v OUluim (l!t]2) 1.7 (' LR , 37.7, at 
pp. 3r>9, 3(12 

51. (xxxvH.) .Matters referred to the Parliament of 
(’oniinonwealilt by the Parliament or 
Parliaments of any State or States, 
but so that the law shall extend only 
to States by whose Parliaments the 
matter is referred, or tvhich after- 
wards adopt the law: 
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No matters have yet been referred to the Commonwealth 
Parliament by the States. 

51. (xxxviii.) The exercise vyithin the Common- 
wealth, at the request or with the 
concurrence of the Parliaments of all 
the States directly concerned, of any 
power which can at the establish- 
ment of this Constitution he exercised 
only by the Parliament of the United 
Kingdom or by the Federal Council 
of Australasia : 

There has been no legislation under this sub-section 

• 

51. (xxxix.) Matters incidentaP*^ to the execution of 
any power vested by this Constitu- 
tion in the Parliament or in either 
House thereof, or in the Government 
of the Commonwealth, or in the 
h'cderal Judicature, or in any depart- 
ment or officer of the ( 'ommonwealth. 

§ 92. “ MATTERS INCIDENTAL.” 

I.EGISLATION 

The Acts Iiiterpi elation Act which gives definitions 

of various tonus and expressions in (,'omiuonuealth Acts of Parlia- 
ment IS a valid exercise of the power of Parliament as being incidental 
to the exorcise of logislativo ]k>woi's within the meaning of section 
.'ll of the Ooiistitution 

The Amendments IncoriKiration Act 1905 which provides for 
*the re-prill ting of Acts of the Federal Parliament wnth amendments 
embodied therein is incidental to the legislative power of Parliament 
under section 51 

Tlie Commonwealth Public Service Act 1902-1917 deals with 
matters incidental to transferred departments under section 52 (n.) 
and the appointment of civil servants under section 67 of the Con- 
stitution. 


L.P. 
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The High CJourt Prooedore Act 1903-1916, Jury Exemption 
Act 1905, and Evidence Act 1905, are neoeisaary and incidental t6 
the exercise of the judicial power of the Commonwealth under 
sections 71 and 76. 

The Secret Commissions Act 1905 prohibiting agents accepting 
secret commissions in commercial transactions is incidental to the 
legislative power of Parhament with respect to inter-state and 
externa! trade and commerce under section 51 (i ) of the Constitution. 

The Maternity Allowance Act 1912 is incidental to the power of 
Parliament under sections 81 and 82 of the Constitution to make 
appropriations of public money for Commonwealth purposes 

The Meat Exfiort Trade C-ommiasion Act 1914 deals with 
matters incidental to the external trade of the ('ommonwealth 
under si*etion 51 (i.) 

The Crimes .‘\ot 1914-191.'> providing jienalties for violations of 
Coniinoiiwealth laws is neccssarv and incidental to the legislative 
ptiwers of Parliament under section 51 

The Australian Soldieis' Rejiatnation Act 1917 is ineidental to 
the naval and nnlitarv defence jxiwer contained in the C'onstitutioii, 
section 51 (vi ) 

The Commonwealth Workmen s Compensation Act 1912 nlate-s 
to matters incidental to the administration of the public service and 
the conditions of employment therein. 

The Governor General’s Residences Act 1996 is incidental to 
section 3 of the Constitution 

The Cominonwealth Salaries Act ltM)7 waiving the immunity 
of C/oininon wealth officers to State taxation comes within the implieil 
powers of Parhament under the Constitution, clause V. 

The Parliamentary Pafiers Act 1908 is incidental to the 
privileges of Parliament under section 49 of the Constitution. 

The Statutory Declarations Act 1911 is incidental to the erer 
cise of legislative power under section 51, and to the execution of 
power vestoil in departments and offioers of the Commonwealth. 

The Arbitration (Public Service} Act 1911 deals with matters 
incidental to the appointment, remuneration and duties of offioers 
of public service undet section 52 (il.), section 67 and sections 8] 
and 82 of the Constitution. 
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The Commonwealth Conciliation and ArMtratidn Act, PSMt V., 
permitting the estahlishment of orgaoizations as quasi corporations 
representing workers and employers in industrial dispates is ralid 
as incidental to arbitration proceedings ■ Jumbunna Coal Mine 
Case, (1908) 6 C L R , at p. 320. 

The Conciliation and Arbitration Act 1904-1915, section 6, 
prohibiting strikes and imposing penalties is valid being incidental 
to the exercise of the principal power, conciliation and arbitration ; 
Stemp V. Australian Class Manufacturing Co Ltd , (1917) 23 C.L.B., 
226 

Conducive or Helpful. 

In The King v Kidman, (1915) 20 C.L R.. 425, it was sought 
to sustain the view that “ matters mcidental necessarily mean 
that the nncillarv power exercised must be conducive or helpful to 
the enforcement of the pnncijial iiower This view was not accepted 
by the High C'ourt It vas pointed out that the word used in the 
sub-section is " incidental " and not “ conducive " and hence 
Parliament may legislate concerning any matter incidental to the 
execution of any jicwer The word “ conducive ” looks to some 
future result incidental has no connotation of time. Expenses 
are ‘ incidental " to the execution of the powers of the Common- 
Avealth as to naval and military' defence . they can hardly be said 
to be conducive to it In the Standard Dichonari/ " incidental ” 
IS exiilained us meaning '' oceumng in the course of or coming at, 
result or an adjunct or soiuethmg else ; concomitant as incidental 
expenses. ' Hence the Parliament may’ pass incidental laws which 
are retrospective in their operation. Per Higgins, J., 20 C.L.R., 
at p 453 and per Gavan HrFFV and Rich, J.I., at p. 455. 

Ancillary Power. 

The Australian Industries Preservation Act, sections 5 (1), 8 (1), 
might hav'e been sustained in the United States had they been, to 
use the words of Chase, C.J., 9 Wall , 41, at p. 44 : — “ a necessary 
and proper means for carrying into execution some other power 
expressly granted or vested ’’ — that is, some power other than Hie 
trade and commerce power — or, as ho put it elsewhere m the same 
judgment, 9 Wall., 41, at p. 44 ; — “ an appropriate and plain^ 
adapted means ’ to that end. The Australian Constitution in 
aeotion 51 (xxxix.) gives expressly a oorreiqKHMiing power lie to 
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" mattors incidental to the execution of any power vested by this 
Constitution in the Parliament," &c. The term “ incidental ” is 
at least as wide as the term " neoessarj' and proper." Sub-section 
(xxxrx.) is no doubt made an express power for more abundant 
oaution, although it would certainly have been implied in the absence 
of express bestowal. But before this legislation can be justified 
under that power, we must bo satisfied that the State field of com- 
merce has only lieen entered incidentally to the execution of the 
power granted by sub-section (xx.) ((’orporations) That is to say, 
the priinarv object of the legislation mn.st lie, not the interference 
with the forbidden subject of State trade, but the control of the 
corporatioms the subject of the grant. If that wore not .so. the 
substantive power and the incident would be made to exchange 
places, an ojieration which no one m-iII attenijit to supjiort as a 
valid exorci.se of, power Per Barton, J in Huddurt Parker <{- 
Co. Piopnctart/ Ltd. v Moorhead (IPf)!)) 8 C L.R . ;jft4 

limit ol Apphcation. 

In the oominon rule case arising under the Coniimmuealth 
Conciliation and Arbitration Act, section .'IH (/) it wius sought to 
RupjKirt the legislation on another ground, uaincly, that it was 
incidental to the settlement of the dispute m respect of which the 
award was made. The view jirosentcd was that the (’ourt could 
act under sub-»octiou 3H (/) whenever it was fftuiid nece.s.s,ir\ for 
the effective settlement of the actual dispute " It is true ' (said 
Mr .liistice Is.aac.s) ■ that the grant of a power carries with it the 
grant of all jiroyier means not exjues-slv iireliibited to etfectoate 
the power itself No instance of thi.s nniiciplc could tn* stronger 
than the ease of the Atlornci/ General fni ('annda v ('atn. (HMXJ) 
A.C , 542 where the Privy Council held that the legislative (siwer 
to exclude aliens connoted tho power to exjK‘1. as a iieccs&ary com- 
plement of the power of exclusion But that was because the 
power of exclusion could not otherwise, even within its owTi admitted 
limits, bo effectually exercised and enforced. Tho case is quite 
different when it is found that a given power, though fully and 
completely exercisetl and enforced, is not effectual to attain all tho 
results desired or expected. The matter is then one for the con- 
sideration of the authority in whom resides the right of granting a 
power more extensive. It is not open tc» the grantee of the power 
actually bestowed to add to its efficacy, as it is called, by some 
farther means outside the limits of the power conferred, for the 
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■purpose of more effectively coping with the evils intended to be met. 
The authority must be taken as it is created, taken to the folk but 
not exceeded In other words, in the absence df express statement 
to the contrary, you may complement, but you may not supplement 
a granted power I therefore concur in the judgment of the Court.” 
Per Isaacs, J m the AuMralian Boot Trade Employees’ Federation 
r Whubiow <f’ Co (llilb) 11 V L R., at p 338 

Federal Jurisdiction m Matters of Criminal Law. 

The scheme of the (\mbtitution m the distribution of legislative 
poiver IS to .select certain subiects (38 in number) which are enumer- 
ated m .section ol , most of which were originally within the ambit 
of the legislative jiowcr.s of the federated Colonies and to confer on 
the Federal Parliament -[louer to legislate with respect to them. 
These subjects do not in terms, as does the Bntish North America 
Act, section 91. include the power to legislate with respect to 
enmmal law 

How, then, cun the jiassing of the Commonwealth Cnmes Act. 
No. 12 of 1914 and the .Amending Crimes Act. No fi of 1915, be 
explained and justified ' This (juestion was answered hy the High 
Court 111 the case of The King r Kidman. (1916) 2t) C L.Il., 448. 

Our Constitution, section 51 eonferson the Federal Parliament 
power to make laws for the jieace, order and good government of 
the Commonwealth with resjiect to a iiumbc'r of subjects speci- 
fied , including (at the end of the list) matters incidental to the 
execution of any power vc'-ted by this Constitution in the Parlia- 
ment or in either House thereof, or in the Goveniment of the Com- 
monwealth. or m the Federal Judicature, or in any department or 
officer of the Coiniuonwealth ” The High Court was unanimous in 
holding that those w ords do no more than cover matters which are 
incidents m the exercise of some actually existing power conferred 
by Statute or by the common law. The iinjiosition of such conse- 
ipiences, commonly sjioken of as sanctions, which are generally in 
the form of jM'iialties, i.s in the strictest sense of the term incidental 
bo the execution of the power to make the law itself With regard 
to matters incidental to the execution of powers vested m the 
Executive Government and in the Jutbeature, the express provisiems 
of sub-section (xxxix.) may perhaps be necessary. But the meaning 
of the term ‘ incidental ’ is the same in all cases.” Per Gkiffitp, 
C.J., 20 C.L.R., at p. 433. 





“Tb© gwftRtiqn,'’ ©ai^ I?ukAcs, J., “depends entirely on tire 
t*WWHg 0^ sub-eeotion (xxxoc.) of section 51 of the Constitution 
'The censtmction will probsdily be aided by first oonsidering what 
is iuoluded in the words any power vested by this Constitution 
in the Government of the Commonwealth. " Whenever any such 
pow'er is j?iven, there is given with it by implication every ancillary 
power that is necessary to the existence of the government, and the 
proyer exe cise of the direct power it ii- intended to exeeute Sneh 
ancillary powers luuet. in mv opinion be truly incident ’ to the 
main powers, in other words they mnst 1 h> impliedlv included in 
the trrant. That is how I understand tlw niaxiiti Quando lex altquid 
coticedtt. conxedetr rtdelui »'/ ilhid, mne aim x'x ipca tn-if nnn poteM " ; 
20 (' L.R , at p 440 

■' Tlw leg'slative powei must extend further than the limit- of 
mere ineidence iiilplied by law It must h«'. c, and h\ com cshiod 
it has lower to attuih pumshment to coiiduet not alicadv punish 
able. It mu\ .sav that .'inr attempted iu\a.-ion bv fouc ou the fi(‘ld 
of Cuiumonwealth executne powers max not oiilv is- n-istcd aiul 
prexontod, luit al.-o punislie'l I’liiushmcul lonuoii-s tioiu wind 
has already bif-ii -aid soiiwfhing ouiU. urinccc.ss.Hr\ to tli<' cvislciicc 
or exercise of the cxeeutixc functions But 0 i* uexertbelcsK for 
Icgislatixe purposivs witliiu the term nialti rs iiu ulcntal to tliu 
execution ' of the executive pow'cr Pimishment is aii ordiiiarv 
iue.aits cniiiloxcd by |jCgi.slatim‘s U> uuuid and iis.sist t}ie c.vcciitixc 
powers yVf Is^AXs, J m T/n Kmg i Kidman 20 C.L K , at 
pp 440-441 

■ 1 am said Mr .luslice HuuuNS, ” by no mentis preparcil to 
admit that apart from it Parliament ha.s no jsiwcr to nmke disobedi- 
ence to an\ of its laws an offence puiiislmble orintinall./. a power to 
make laws ' with resjiect to a given subjed say ' taxation ’ 
is very wide m seojx* It appears to me to be wider even than a 
‘ power to levy and collect taxes ‘ as in the I'liited States (’onstitu- 
tion." 


" But,” eontinned His Honor, '‘section .il (xxxix.) seems to 
me to put beyond doubt the power of the Parliament to make laws 
as to frauds on the Commonwealth and for punishment of those 
who have been guilty of such frauds or have oon»}Mrod to commit 
them”. 20 C.I..R.. at I. 450. 
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A retroactive or retrospective law, in the true senae, is on® 
which " provides that as at a past date the law shall be tphen to 
have been that which it was not.” . That does not include an act 
which only alters existing rights as from the date of the Act. No 
distinction can validly be drawn between such laws, whether they 
have civil or criminal consequences but the term ex post facto laws 
18 generally applied to laws which, after the act. "is indifferent m 
itself ■' to use the w'ords of Sir Wiij.iam Bi.a('Ksto\e) “ has be.n 
committed , the person who committed it is declared by a law 
Hiibsecjuently passed to ha\e been guilty of a crime, and may be 
liable to pimisliinent Such laws are expicssly forbidden by the 
Constitution of the Cnited States and have been deprecated by 
]uibli( writeis but such laws arc not forbidden by the Constitution 

of the Commonwealth ’ Per Isaacs, J , 20 C li R at p. 432. 

• 

In the case of Th< Kinq r Kidman. (1916) 20 C L.R., 420 the 
question was dofiiutc'lv raised as to whether the Commonw'ealth 
Parliament had power to jiass the Crimes Act (lOl.O) and particu- 
larly section 3 which luovides that the Aid shall bcdeemed to have 
been in ffiice fiom 29th Octolicr 1914 

The High Court held unanimously that the Act was valid, 
lint on (IdTcrent giouiuls The (''hief .Iiistice (Sir Samuel Gkiffith) 
ii])held the .Alt on the ground that although the Commonwealth 
Parliament cannot enact a cninmal law wluch can actually operate 
.IS an < 1 jioa facto law there is a couiinon law of the Commonwealth 
aiipheable to the execution of its jiowers under w'hich it is an offence 
to coiispiie to defraud the Coininonwealth . that the Parliament 
has jiower iindei sivtion .'ll (xxxix ) of the Constitution to embody 
the eoniinou law at tlie Commonwealth, an unwritten law of the 
Commonwealth ap[ibeable to the exerntiou of its piowers, m the 
form of a declaratory Statute that an offence against such declaratory 
Statute IS an offence against the law made by Parliament and that 
such a Statute so far as it refers to the Courts in which offences 
against the law so declared are to be prosecuted, is a law of pro- 
cedure and therefore to be construed as retrospective in its opera- 
tions Per Griffith, C.J , 20 C.L R., at p 42o. 

The majonty of the High Court, Isaacs, Higgins, G.avan 
Duffy and Powers and Rich JfJ. upheld the retrospective section 
of the Act on the ground that witlun the limits as to subject nwid^ 
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prescribed by the ConstitutioD the power of Parliament to make 
laws is plenary, and includes the po%ver within those limits to make 
ear post facto laws ; that the power conferred by section ol (xxxix._) 
of the Constitution to make la^j's with respect to matters incidental 
to the execution of any of the ]K>wei8 therein mentioned is as plenary 
ae any other of the powers to make laws , and that the whole of the 
Crimes Act 1915 is a law nith respect to matters incidental to the 
execution of one or more of those powers 20 C li R., at pp, 425-426. 

Roy\l Commission Act 1 !)() 2 - 1912 . - 

Limited Scope of Inomry Power. 

In 1911 the Goceniment of the (’onnnon wealth appointed a 
Royal romiiiihsion to inquire into the sugar industry in Aii.stralia 
and in 1912 this ('ominisston was re-appointed One rc'ason for the 
new appointment* was that an amendment of tlio old Royal Coin- 
miasions Act had lieen piissed aiul it was dcsirod to make uso o 
the powers which tlie ainotuliiig Aet conferred. The other reason 
wa.s that the sco^h* of the imjuirc might be somewhat extended 
The dull of tho Royal Comn\is.sion under the new* uppointment was 
to inquire into and rejiort iqion the sugai iinhistrc in Australia, and 
more particularly in refeience to - 

(a) Growers of sugar cane and bwt 

(5) .Manufaeturos of raw and rehned sugar 

(r) Workers enqilovod in tho sugai industry . 

(d) Piirehasors and consumers of sugar , 

(e) Costs, profits wages and ]»rices . 

(/) The trade and eommereo in .sugar with other countnos , 
{g) Tho oporntiori of the existing laws of tho Commonwealth 
affecting the sugar industrx’ , and 
(A) Any Commonwealth legislation relating to the sugar 
industry which the Commonwealth thinks expedient. 

Elarly in 1912 the secretar}’ of the Royal Commission wTfito to 
tho Colonial Sugar Refining ('ompaiiy, eiiclwing a list of questions 
which the Commission profiosed to address to the said Company, 
and intimating that these questions w*ero not designed in any way 
to limit the sooiie of the inquiry. 

He requeatetl to be informed w'hother an officer of the Company 
would attend to answer the questions and give evidence and produce 
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documents called for, and intimated that it might be necessary 
to issue a formal subpoena to the directors and o-Moers or some of 
them. Correspondence took place bet\ve»en the secretary and the 
(Company’s solicitors. The Company objected to many of the 
questions put and declined to produce all of the documents called 
for Summonses to comjiel attendance and to give evidence and 
produce documents were issued on behalf of the Commission, and 
these summonses having been heard in the Police C^ourt at Sydney, 
tines were imposed 

The Colonial Sugar Retiiung Company ultimately commenced 
an action iii the High Court against the Commissioners, the Attorney- 
General of the Commonwealth being subsequently added as a 
defendant They claimed a declaration that the Royal Commis- 
sions Acts were ultra rirex of the Commonwealth Parliament, and 
that (he C'ompany was consequently not bound te attend the meet- 
ings of the Commissioii or give endence or produce documents , 
and. alternatively that they were not bound to answer any ques- 
tions or jiroduce any docuinonts which related to a subject matter 
as to which (ho (’oinmoiiwealth Parliament had no power to legis- 
late. or w'hich were not relevant to the terms of the Commission 
Colonial Sugar Refining Co Ltd v Attorney-General {Common- 
wealth) and others (1912) l.r C L R , 182 

On the 4th October 1912 the (Jourt. consisting of the Chief 
Justice and B.\rton, .1 (Is\.\t’s and Hiouivs. JJ. dissenting) made 
an intonin order the effect of which w'bs that the Comjiany was not 
to be rccjiured to answer questions or jmxluee documents relevant 
only to (1) the internal luanageinent of the affairs of the Company ; 
(2) the ojicrations of the Company outside the Coinmonwealth- 
except so far as they related to the conditions of carrying on the 
sugar industry, irrespective of the jiersons by whom it w-as carried 
On , (3) matters relating to the value of particular parts of the 
projKTty of the jilaiutiff Compaiiv, except such parts as wnre actually 
and directly enijiloved in the production of sugar wuthin the Com- 
monwealth , (4) details of salaries paid to officers of the plaintiff 
Company , except so far as they were relevant to the actual cost 
of such production and management. 

it was held by the High Court that the Colonial Sugar Refining 
Company W’as entitled to relief not on the ground of the invalidity 
of the Royal Commission Acts for the four learned Judges all took 
the view that these Acts were within the legislative powers of the 
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Conunonvealth Parliament, but l^oauae, in the opinio^ of th^ 
Chifil Justice and Barton, J., an attempt was being made to exercise, 
under cover of these Acts, powers which were not and could not bp 
conferred on them. It was held that the jiowers actually and 
validly so conferred did not extend to inquiry into the internal or 
domestic management of the affairs of a company created under 
State laws, and that it was only as to its operations in matters 
within the area of the Federal power that regulations could be 
validly made by the Coinmission The two learned Judges whose 
opiiuon prevailed were of opinion that the power of the f’oinmon- 
weaith Goveniracnt to hold an inquiry by commission exists only 
as incidental to powers presently v'ostod in the Commonwealth by 
the Constitution, ami that the more fact that these poweis might, 
by means of the miiehinerv provided by the Constitution Act be 
extended to other subjects such as some into which the Coininis-sion 
had proposed to intpnre did not authori7.e im)uirv into such subjects 

Mr Justice Isaacs and Mr Justice HimUNS on the other hand 
were of opinion that the Commonuenlth Parliaiijeiit jiossessecl the 
right to legislate for the purpose of obtaining information on exist- 
ing matters which might form the subject of ameiidiuents to the 
Constitution They based this concltiMon on the coiistruetion of 
the Constitution Act itself They vere further of ojuniim tliat 
since, as the rest of the Court agreed with them in holding, the 
Royal Commission .-\ots were not m/Co nos. it was iinjiossihle to 
promninee in advance that the questions sought to he jiut might 
not jirove relevant to matters which xvere held b\ all the Judges 
to he jiroper subjects of inquirj’ 

Appeal to the Pnvy Council. 

It is only in exceptional cases that a question of this nature 
can be submitted to the King in Council. In the pieseut case the 
High Court took the exceptional eourst* of so certifAung The reason 
was that the four Judges of that Court who heard the ease were 
equally divided and that under a statutory power, ndating to cases 
in which that Court is exercising ongmal, jurisdietion. the decision 
was come to by the casting %’ote of the f'hiof Justice. 

The ?ippeal was brought by the Attomey-Generai of the Oom- 
mqnweaitb and Professor Jethro Broivri, the Chairman of the Royal 
CpmpiiBsion. The grounds of the appeal were that although tlje 



996 . ^ {X^XL^),] M^TTISBS ISf£!UijapA|.. 


High Court jwdgmeitt not deplored the l^qyal Commission Act 
unconstitutioilftl it had disallowed certain qq^stions proposed to bc 
put to the witness representing the Colonial Sugar Refinery Co. 
It was contended that as the Act had been declared valid by tto 
Court the Commission could legally question witnesses as to the 
internal domestic management of the affairs of the Company created 
by State law Two sections of the Constitution were relied ou by 
the appellants in support of their contention One being section 61 
(xxxix ) relating to the incidental power of the Federal Parliament 
and the other being section 128 relating to the amendment of the 
Constitution 

In the result, the appellants the ('omiiiission and the Coininon- 
ivealth, suffered a greater defeat in the Ibuvy Council than they had 
suhtiuned in the High Court In the High Court certain questions 
were di.sallowed whilst the Act itself was declared valid In the 
l*riv\' Council the w'hole of the Royal Commission legislation was 
declai(‘d to be unconstitutional and void 

The Amending Power in Aid. 

It had been held bv Mr dusticc Isaacs .md Mr .lustice Hkiuins 
that the iiujuines directed by the CommisHion might well be relevant 
to the question of the desirabilitv of .i change of the Constitution 
which might take jilaee either under the express ])rovision of section 
128 , bv special legislation passed under certain conditions and 
apjirov od after a refercudumin theiStates , or possdily under sub-head 
xxxvin. of section .'il which enables the exercise bv the Common- 
wealth. at the request oi with the eoneurrence vd the Parliaments 
of all the Stat.es direct Iv eoneerned of any ]iovvTr whien could at the 
ftstublishineiit of the Coustitiition be exereised only by the Parlia- 
ment of the I’nited Kingdom or the Federal Council of Australia. 
But their Lordships thought that the answei to this argument 
given m the judgments of the Chief Justice and of Mr .Justice 
Barton was oouelusive " Xo .such jiower of changing the Con.stitu- 
tion. and thereby bunging new subjects within the legislative 
authority of the Commonwealth Parliament, had been actually 
exercised, and until it had been it v-aiuiot be prayed m aid ' 

Ihoi^ent^ Power to Aid Actual Legislatioii. 

Nor in their Lordships opinion “ was the question carried fqrtJipr' 
by sub-section (xxxjx.) of section 51 of the Consti^utiop 
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dficlaroR to be within the legislative capacity of the Central Parlia- 
ment “ matters incidental etc. " These words, ’ said Lord Hal- 
DASB, L.C., ■■ do not seem to do more than cover matters which are 
incidents in the exercise of some actual existing power, conferred 
by statute or by the common law.” 

Federal Authority over Individuals. 

Their Lordshij s were of opiiuon that, compulsion to answer some 
of the questions submitted to the witness for the corjioration involve 
“ a serious interference with liberty. ’ Such problems as the follow- 
ing were raised . - To what extent could Federal laws be passed 
interfering with liberty * To w'hat extent could the Royal Com- 
mission inquisitorial authority l>e baswl on the Federal incidental 
power > How aiul in what manner ma\ that incidental powder Vie 
exercised ^ Can theiX) be a general and comprehensive exercise of 
the incidental power as m the Royal (’ommission legislation under 
review or must each exercise of the power be associated with or 
form part of some miecific Act of Parliainent Withm the legislative 
authority of the Commonwealth ^ On these points the judgment 
of the Privy Council is most interesting and important Lord 
Haldane, L.C. said •- ’ The authority over the individual sought 
to be established by the Royal Commission Acts, the new offences 
which they create, and the drantic jiowers which thov confer, cannot, 
in their Lordships' opinion, lie said to be incidental to any power at 
present existing by statute or at common law A Royal comiinssioii 
has not, liy the laws of England, any title to eomjiel answers from 
witnesses, and such a title is therefore not incidental to the execu- 
tion of its powers under the coniuion law And until the Common- 
wealth Parliament has entrusttsl the Royal commission with the 
statutorj' duty to inquire into a .specific subject, legislation as to 
which has boon, bv the Federal Constitution of .'Australia assigned, 
t-o the Commonwealth Parliament, that Parliament cannot confer 
such powers as the Acts in question contain, on the footing that they 
are incidental to inquiries which it may some day direct.” 

That is to say their Lordships held that the incidental power 
to legislate authorizing inquiries resyiecting trade and commerce 
must be exercised by or in connection with or as a part of or incident 
of actual legislation relating to trade and commerce , that the prin- 
cipal power over trade and commerce being confined to inter-state 
and external transactions the ancillary power of inquiry would have 
to be limited and restricted to inter-state and external commcrob 
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and that the Federal Parliament could not in the pretended exercise 
of authority over inter-state and externa,! commerce direct an 
inquiry trenching on the sphere of the internal and domestic trade 
and commerce of a State. With reference to such matters as 
patents of course the Federal’power is complete and absolute in all 
parts of the Commonwealth, free from any inter-State limitation 
or restriction Bat it would appear that the incidental power to 
legislate authorizing inquiries respecting patents must be exercised 
by or in connoction mth or as part of an Act relating to patents. 
And so on through the whole range of legi.slative powers confided 
to the Commonwealth Parliament 

This seems to be the le.sult of the judgment of the Priv'v Council. 
Tho Lord Chancellor m contiinnng judgment, said — ' Having 
arriv'cd at this conclusion, their Lordships do not think that the 
Royal Commi.ssions .Acts m the form in which ^he\ stand, could, 
without an amendment of the Constitution be brought within the 
powers of the Commonwealth Legislature Their Lordships hesitate 
to diffei from judges with the special knowledge of the Australian 
Constitution, which the learned Judges of the High Court, and 
not least, the ('hief Justice and Mr Justice Baeton, possess but 
the question the\ have to decide depends sirnplv on the interpreta- 
tion of tho language of an Act of Parliament, and in the prt'sent case 
they have formed a definite opinion as to the interpretation which 
must be placed on tlio words ii.sed Without re-drafting the Royal 
Commissions Acts and altering them into a measure mth a different 
purjiose, it i.s, in their Lordship.s opinion, impossible to use them as 
a ju.stitication for the steps which tho Royal Commission on the 
Sugar Industiy contemjilatos in order to make its inquiry effective. 
They think that these Acts wore iillra vacs, and void, so far as they 
purjiortod to enable a Royal commission to compel answers generally 
to questions, oi to order the production of documents, or otherwise 
to enforce compliance by the members of the pubbe wuth its requisi- 
tion ” Pttr Lord Haluane. LC , (1914) App. Cas., at p 237. 

For further observations in this case see p. 190, supra 
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i*R01>0SED CONSTITUnOffXL 
relating to TRUStS Afift COMBINES. 

On the 26th April, 1911, a proposal to add the following new 
snb-section to section 51 of the Constitution was submitted to the 
people by Referendum. 

.51 (XL.). “ Combinations and monopolies in relation to pro- 
duction, manufactures or supply of goods or sor\ncos. " 

This amendment failed to secure the necessary statutory 
majority. For particulars of voting see mi pro, p 21 

On the 31st May, 1913, the same proposed ncu suh-soction «ns 
again submitted to the electors bv Referendum and was again 
rejected, p 22 

« 

Present Commonwealth Powers. 

By it.s authonty iiiuler section .51 (l ) to miihe lavs mth respect 
to ■' Trade and commerce between the States and with other coun- 
tries,'' the Federal Parliament has full jiower to iiiohibit an\ trust 
or combine interfering mth or rostraining or numopoluiiig such trade 
and commerce Its power over luter-state and external traite and 
commerce i.s as complete and ab.solute a.s the Bnt.isii Parliament 
can confer. The direct trade and commerce power carries with it 
a necessary and incidental pow'cr to prohibit any combination that 
would prevent or reduce the free How of mter-stato and external 
trade and commerce. 

Trusts and Combines. 

The proposeil new Federal power j.s not limited to the control of 
trusts and combines in trade and commerce, such os the buying 
and selling of goods. It is something more than that. It compre- 
hends the production, manufacture and supply of goods, and the 
supply of soT-nces. There is no need for any such constitutional 
alteration , the Federal Parliament has at pre.sent an abiiiidanoo 
of pow'er to jirohihlt, suppress, and ||pstroy trusts, combines and 
engaged in restraint of or to the detnment of Cominonwcuilth trade 
and commerce. 

During the term of the second Deakin Administration (1906) 
and the Deakin-Cook Administration (1909-1910), legislation known 
as the Australian Industries Preservation Acts was passed dealing 
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with the trusts, combines and monopolies. This legislation began 
with the Act of 1906 which is hereafter referred to as “ the Anti- 
Tnist Act ’■ and it was followed up by Acts amending and improving 
it which were passed in 1907 and 1909, and a further one in 1910 
during the term of the Fisher I^abor Ministry. 

Increased Stringency of the Law. 

In this legislation the onus of proving intent to restrain trade 
to the detriment of the public or to injure an industry, was cast on 
the frown In 1910, under Tjabor rule, an amendment of the Act 
wa.s carried, with the concurrence of all parties, by which the accused 
IS required to prove that a combine is not to the detriment of the 
public and that a restraint is not unreasonable 

Coal Vend Prosecution. • 

' The efficacy aiul eonstitutionality of this legislation was tested 
III the celobrated suit brought by the Attorney-General of the 
f onuiionwcalth against certain coal proprietors in New South Wales, 
known as the ('oal \’end and certain shipping companies The suit 
was ordeied in MKi!) whilst Mr P M Glynn was the Attorney-General 
of the I)i:akin-('ook Administration The King and the Attorney- 
Oenoal of the Cowmonwealfh v Assocta/ed Northern Collieries 
and A<isocuite(l ‘^Ifamehip ('omjmnies, (1911) 14 CLR , at p. 387. 

It was an action against forty defendants of whom sixteen were 
individuals tuenfy-two were ordinary corporations, and two were 
commercial tnists 

The action was brought for several alleged -ciolations of the Act 
lietweoii 24th Septciiibor 1SK)6, and 4th June 1910. The defendants 
eonsisU'd of two mam groups, the colliery defendants and the 
shipping defendants The first compnsed all the proprietors of 
<‘oaI inine.s m the Newcastle and Maitland districts of Neiv South 
Wales The second coinpnsod the inter-state shipping companies. 
The allegations against the defendants were that after the Act came 
into operation they entered into an express contract in relation to 
inter-state trade and commerce, with intent to restrain that trade 
and commerce to the detriment of the public (1911) 14 C.L.R., 387. 


It wms alleged that tho defendants luonopohzed, or attempted 
to monopolize ; that they combined and conspired to monopolize 
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the trade and commerce in Maitlaad and Newcastle coal, with intent 
to owitrol, to the detriment of the public, the supply and price of 
coal to persons engaged in the inter-state trade. 

The alleged detriment to the public consisted in the practical 
abolition of competition in the sale of coal ; the excessive, arbitrary 
and capricious price.s charged to consuiners , the restriction of their 
opportunities of choice , difficulties in obtaining particular classes 
or grades of coal they desiretl , and delays in obtaining deliveries 
of coal. The defence w'a.s, in effect, a denial of all that was alleged 
against the defendants. 

The Vend Convicted. 

In the course of Ins judgment, Mr Justice Isaacs said that he 
found, as a matter of fact, that <-oal under the Vend agreement 
could only be .supjilied by eollierv jiropnetors to inter -state consumers 
through the interveiition of the .shipping companies . that bv the 
agreement the supply of coal was limited, and the price of coal was 
enhanced, and the public had to imy excessive jinces. througli winch 
the defondants realized unreasonable protit.s In ^erv iiearK every 
charge in that iridictnieut against the. defendants. His Honor found 
against them, and coimcted them of the several offences proved 
He said that the contract and combine betwwn the defendants 
were in restraint of inter-state trade, interfcied with its frt'cdom, 
and tended to its monopoly 

In the le.sult of thi.s gigantic action, thnty -seven of I lie defen- 
dants were fined H.KH) eucli, aggregating £]K,.'>0(l and thev cvere 
further ordered to pa\ the costs of the action It i.s i-stimatod that 
the costs of the (Yown alone will exceed £10,000. and the costs of the 
defendants cannot be much less Per Isaacs. J.. 14 t' L H . 387 

Appeal to High Court. 

The coal mine proprietors jiaid the jienalties and costs awarded 
against them but the shipping companies appealed to the High 
Court against the decision. The shipowners .succeeded in upsetting 
the conviction but they succeeded only on the ground that the case 
against them had not been proved. The decision given by Mr. Jus- 
tice Isaacs was not upset on the ground of the inadequacy of cither 
the Constitution or the Federal Anti-Trust law. 

One passage in the judgment of Mr. Justice Isaacs is particu- 
larly. important ; — “ Defendants intended to efface competition tn- 




80C.51.1 


609 


TRUSTS AND COMBINES. 


fifery form- compehtion of production, which is only material here 
as beanng on the inter-state trade in the article when produced, 
and competition of carnage They inkmdod to grasp into one 
huge hand the whole niter-state supply of Newcastle coal.” This 
paa.sage is quoted, to show that the Federal authonty does extend 
to production and manufacture when there is such restriction as to 
interfere with the free flow of commerce between the States. The 
decision of Mi .Justici' Isaac’s was not reversed on that ground but 
on other grounds 

The High Couit hold that the vend agreement was a lawful 
and evc'ii a laudable transaction which was intended to ojicrate and 
did o}'erate t() the advantauc and not to the detriment of the pubUc 
at large, notwithstanding that it was intended to ojierate and did 
(qairate to laise the puce of coal 

• 

The following ]iussages irom the judgment of the Chief Justice 
indicate the tiiriung iioint of the ea.so -- 

” \Vc Tiroci'cd, then, to consider whether an intention to cause 
detriment (o the public should bo inferred fiom the acts of the 
defendants eooseijuent u))on the agreement. The detnment 
primaiilv iclied upon by the Crown is what is called an iinreasonabl© 
increase in the ]iricc of coal in the inter-state market, and the sug- 
gested intent is an intent to obtain arbitiary and unreasonable prices 
for coal for the licnefit of both the vend and the shipowners.” 

' The first jioint made for the Crown is that the prices fixed 
by the vend for coal f o b., for the year 19(17 and following years 
were in fact unreasonable and exorbitant, from which we are asked 
to infer detriment to the jiublic. and also a common intent to cause 
such lietriment ' “ We are bound to decide the case upon 

the cvideiu’e, and upon that evidence we are of opinion that the 
Crown has failed to prove any intent on the |iart of the appellants 
to cause detnment to the public This disposes of the case as regards 
penalties. We are also of cqmiion that the Crown has failed to prove 
any actual detriment to the public. This disposes of the claim to 
an mjuction luidor section 10 ” • Adelaide S 8. Co. Ltd. ( Appellant) 
V. The King and the Attorney- Oeveral of the CommcmweaJth (Respoa- 
dent). (1912) 15 C L R , at p. 94, 96, 103 

Appeal to Privy Council. 

This decision was confirmed by the Privy Council on appeal, 
(1913) A.C., 781 ; (1914) Mews, at p. 39. 
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The Privy Council held that a contract is not an offence at 
common law, even if unenforceable, merely because it is in restraint 
of trade , to make any such contract or combination unlawful it 
must amount to a criminal conspiracy. A contract in restraint of 
trade which is unenforceable at common law is not necessarily 
detrimental to the pubhc within the meaning of the Australian 
Industries Preservation Acts, and the parties to such contracts will 
not be taken to have intended a detnment, either because they 
intended to limit competition, or to raise prices. An intention 
to charge excessive or nnreasonabie prices must be proved, and 
the onus of showing that any contract is calculated to raise pnces to 
an unreasonable extent lies on the party alleging it. The appeal of 
the Commonwealth was dismissed. 

Effioacy of Anti-Trufit Legislation. 

r 

The then Attorney-General (Mr W. M Hitohes) doubted the 
efficacy of Federal legislation as it stood In the ex])enence of 
mankind through all ages uf history it has been found that the only 
effective way known to I.sigislaturos has been to prohibit wrong- 
doing, and if it be persisted in, to jmmsh the ivroiig-doers. If. 
notwithstanding the prohibition, wrong is done, bbo wrong-doer 
should be puru.shed mth greater and increasing severity. Piim.sh- 
ment is the necessary eon.sequence of every infraction of the law, 
from the command, ‘‘ Thou shalt not steal, right through the 
f)ecaIogue What more could any Act of legi«laliou do, than is 
done by the Anti-Trust Act * Its declaration is “ Thou shalt 
not combine in restraint of trade ’ • and it make.s the penalty for 
the disregard of this xirohibition £500 a day for a xinvate indi'vnduai, 
and £1,000 a day for a corporation , and, if neccssarj', imjinson- 
ment c4 individuals may be imposed. 

Attempts to minimiiMi the effect of the Anti-Tnist .\ct may bti 
attributed to the desire to suggest some new-fangled remedy such 
as nationalization or socialism The Federal Parliament has now 
no power to adojit such remedies, except in connection with' 
Commonwealth services, and it may be that the mimmiziug of 
the value of Mr. Justice Isaacs’ judgment is done to bolster np 
the demand for an amendment of the Constitution m that direction. 

Tnuts and Combines within a State. 

It has been objected that tnists, combines and monopolies 
operating wholly within any one State are not interfered with by 
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the Anti-Trust Act. The reply is that the laws of the several 
States must deal with them. The Government and Legislature of 
Victoria are able to deal with the alleged brick combine, or any other 
combination in restraint of trade. If there were a serious grievanoe, 
and the Victorian Parliament did not remedy it, the people of the 
State would insist on something being done. To .say that Common- 
wealth legislation is necessary i.s to reflect on the competence and 
wilhngness of the Governments and Parliaments of the States to 
legislate for the regulation and suppression of State trusts and 
monopolies earned on witlun their respective boundanes. No 
Upper House in Australia has over rejected a Bill dealing with trusts, 
combines and monopolies A great deal of what has been said 
about the bnck combine and others is mere exaggeration — an 
attempt to create alarm 

Production of Goods. 

We now proceed to discus-, the proposed extension of Federal 
power over trusts and conibine.s engaged m the “ production of 
goods ' This exiiresftioii is evidently quite wide enough to include 
all the primary industries yielding raw’ niatenal, such as the pastoral, 
agricultural, horticultural, mining, fruit-growing, and dairying 
intcrest.s Any agreement, understamling or custom regulating the 
mode, method, time, or place, or conditions or selling prices of raw 
materials the products of .such industries, might be declared to be 
ciiminal coii.spiracy pum.shablc bj' fine or imprisonment, whether 
such arraiigcmciit was detriinontal to the public interests or not. 
This. power is to be gn en without reference to any State boundaries 
and regardless of any ((uestioii whether the production contem- 
plated has any efTei t on lutcr-stato or outside trade and commerce 
or whether the volume or flow of such trade and commerce is affected 
or not 

Manufacture of Goods. 

This expression evidently intended to extend the Federal 
autliority to seoondarv' industries such as factories and establish- 
ments where labour is employed to convert or treat raw materials 
the products ot jinrnary iiidustnes such as wood, metal and machine 
works , food and dniik siipphes , clothing, textile fabrics, and 
fibrous material , books, pajier, pniiting, and engraving , vehicles 
and fittings , saddlery and harness , ship-building and fittings 
furniture and bedding ; bncks, chemicals and dye products ; 
surgical and scientific appliances ; time pieces, jewellery and plated 
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ware ; heat, light, and energy ; leather-ware, saddlery and harness ; 
wares and products not otherwise enumerated. This power is to 
be given without reference to any State boundaries and regardless 
of any question whether the manufacture contemplated has any 
effect on inter state or outside trade and commerce or whether the 
volume and How of such trade and commerce is increased or dimin- 
ished. 

Federal Power over Production and Manufacture. 

At present the Federal Parliament has no control over pro- 
duction or mainifacture within a State which has no relationship 
With external or inter-state tnule KtuqhfH Case, (1894) 15(1 U.S 
Rep 1 The Federal Parliament, however, has power to jrrovent 
restraint of, or inoiuqioly of jirodnelion atifl mninifiietnre so far a.s it 
interferes with !,he How or fri'crlom ot inter ^late mid e\leiiMl tiade. 
Peniiiyi/hanio Sugar Rrjining ('ontjiang r A niiriraii Sugai lirjinvig 
Vompang, KUi Fe<l Rt-p at p 2o4 

The last named (’oinpanv was siieecssfiillN prosecuted because 
it attemptoil. by controlling inarnifaetiire. to control the operations 
' of a rival manufacturing ('oiiqmny bv limiting the \oIume of exports 
from Penii.sylvania to other paits of the 1 'nited States of Amenca 

That ease shows that if a pro.see.utum weri' uistitiitiHl under 
similar eireinnstanees again.st some of our An.stralian com]'(inH‘s and 
the same facts weie ])roved, the jiroseention would in all jirobabiliU 
be as successful m Australia as it was in Ameiie.a It has thus 
been clearly established that if any rontiaet goes beyond the limits 
of intra-state tnule and controls the dis])osit]uu of rnanufaetnrod 
articles across State lnu“.s, it (brcetly affects iiitcr-stiitc coniineree 
and thus may contra\cue the Federal laws 

It is submitted that tfn.s hunted and well balanced control 
over production and nianuf,M-tiiie to tho oxtont to which it affects 
inter-.state and external trade, is quite sufficient and that th(“rois no» 
necessity for tho proposed amendment giving the Fuleral Parlia- 
ment control over production and manufacture in the general maimer 
without reference to inter state trarle If this jmwor wore granted, 
it would authonze the Ftaleral Parliament to regulate every form 
of production and inannfactuie. Tho power being vested m the 
Commonwealth would practically be denied to the States. It would 
follow as the inevitable result that tho duty would devolve on the 
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Federal Parliament to regulate all these delicate, multiform, and vital 
interests - interests which m their nature are and must be local in 
all the details of their successful management . . The demands 

of such supervision would requin , not uniform legislation generally 
applicable throughout Australia, hut a swarm of statutes only 
locally applicable and utterly inconsistent Any movement towards 
the e.stnhlishrneiit of iiiiiforni rules of production in this vast con- 
tinent with its maiiv (hflcrent ohmalcs and opportunities, would 
only be at the sacrifice of the peculiar advantages of a largo number 
of localities m it See judgment of tlu Supreme (lourt of the United 
States 111 Ktiitjhf.s (aw, (1894) lofi U S. Rep. at p 1 

Supply of Goods. 

1'hese worrls aie ^|)eeia) and peculiar Do tliey mean the buying 
of goods as well as the selling of goods ' It is to bo noted that 
the wolds " tiade ami eutnmerco ' are not usihI iii eouneetion with 
this jirojio.sed jiower It docs not sa\ that the Federal Parliament 
shall ileal with tiusts combines and moiiojxilies in tiade and com- 
mi'TOe but " in the supjiiy of goods 

The iK'W Jiower inav bo difliTcnt fioin llie oidmaiy trade and 
commorei' [lowei If it means the s,iiiie wiiv were different words 
used ^ If it nutans the hauu* then there is no addition to the trade 
and ('(miiui'ict jiowei e.vecpt that it applies to the domestic trade 
and eomincicet of a Stati' ns well a.s to nder-.state and external trade 
and commerce It may be intended to ajiph onli to the case of 
persons who do not jiioduee or manufacture goods but who only 
buy and eollei t tluMii. sax in an enijionum or market for re-sale. 
It IS ajijiaiently not lutendpif to legulate the fnmng of goods only 
but the selling of the same 'Phis new form of words will lead to 
intorminalile misuiKlerstandiiigs and confusion in attempts to inter- 
jiret them 

PROPOSED CONSTITUTIONAL AMENDMENTS RELATING TO 

MONOPOLIES. 

On 2Gth April 1911 , the followniig proposed new' section to follow 
section 51 of the Constitution was suhniitted to the jieojilo by 
Referendum 


■' 51a When enoh Hoiihp of tlie Parliainout, ui tlie sami !,ost>ion, has by 
Eeaolutiou declared lhat the industry ot biiKiness of produomg or supply uig 
any speoilied goods, or of supplying any specifiod sorvicea, is the subject of 
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a monopoly, the Parliament shall have power to make laws for carrying on 
the indostry or hnsiness by or under the control of the Commonwealth, and 
aoquinng for that purpose any property used in ooniiexion with the industry 
or busmeSB on just terms ” 

This proposed amendment failed to secure constitutional 
ratification . supra, p. 21. 

On 31st May 1913 the following proposed new section to follow 
section 51 was submitted to the people by Referendum • — 

“ 51a (1) When each House of the Parhampul, m the game sesgion, 
hae by Kesolution, passed by an alisolute majority of its members, declared 
that the industry or business of producing, manufacturing, or supplying any 
spooiiiod services, is the subject of a monopoly, the I’arhamoiit shall have power 
to make laws for carrying on the industry or business by or undei the control 
of the Commonwealth, and acqmnng for that jiurpose on just terms any 
property used m connexion with the industry or business 

“ (2) This section thall not ajiply to any industry or busmosB conducted or 
oarried on by the Oovemment of a State or any public authority constituted 
under a State ” 

This amendment failed to secure constitutional ratification 
supra, p. 22. 

Piesent Commonwealth Powers. 

The power of nationalizing industries is now po-ssessed by the 
States. The Commonwealth can start industries in connection with 
the exercise of its enumerated powers, and for the purposes intended ; 
as, for instance, under the power relating to defence, the manufac- 
ture of arms, ammumtion, and other articles for the defence of the 
Commonwealth can be undertaken. 

Proposed Alteration. 

The object of the proposed amendment is to enable the Federal 
Parliament to acquire any industry whatsoever carried on by private 
enterprise. Parliament is to be the sole judge of what is a monopoly 
If each House of Parliament, in the same session, by a mere resolu- 
tion, passed by an absolute majority of the members, declares an ‘ 
industry or business of producing, manufacturing, or supplying 
any specified goods or of supplying any ajiecified services, is the sub- 
ject of a monopoly, then Parliament can nationalize it. 

1 It will bo noticed on the face of the proposal that it is not 
restricted to any undertaking of a Federal, or Australian, or inter- 
state character, but is apphed to any occupation, or business, or 
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calling, or industry, for producing, manufacturing, or supplying 
services, regardless altogether of the magnitude or extent of the 
industry or business affected. It is not, therefore, intended to 
grapple with far-extending Australian monopohes. No such limita- 
tion is included in the proposal. The smallest and most insignificant 
alleged monopoly may be dealt with as well as services of the widest 
and most far-reaching character. 

The next observation is that the proposed amendment is to be 
applied to the followng cases, viz — 

(1 ) Any producing indiistrj' or business. 

» 

(2) Any manufacturing industrj' or business 

(3) Any industry or business supplying any specified services. 

Declaration of a Monopoly. 

» 

Then the amendment provided that any business or industry 
of the foregoing descriptions whether engaged in primary production, 
secondary manufactures, or supplying services, may be declared a 
monopoly on the two Houses of Parhament concurring , and when 
it IS so declared to be a monopoly by the two Houses, Parliament may 
have power to make laws for the regulation of such industry or 
business, placing it under the control of the Commonwealth, and 
to acquire for such purpose any property' used in connection with it. 

“ Monopoly ’ is the most important word in the whole clause ; 
and there is no attempt at definition, it being apparently left to 
the absolute, unrestricted, arbitrary wall of Parliament. There are 
no word.s of limitation showing whether such monopoly is intended 
to lie such as may bo to the detriment of the public, or whether it 
may include a beneficial monopoly 

Vesting Business in the Commonwealth. 

The proposed amendment also gives power to vest such trade, 
calling, or business, either exclusively in the control or jurisdiction 
of the Commonwealth, or concurrently, and in competition with, 
private enterprise It would probably be much better to take 
over a business altogether, rather than engage it in ruinous cut- 
throat competition. Where there is reserved, as an act of grace, 
the right to compete with the Government, the probabihties are 
that the Government will make the pace so hot and strong, and of 
such a cut-throat and ruinous character, that private enterprise 
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Avill soon be driveji out of the field. So that, even if a concurrent 
right be reserved to the public, xt will be a bare right, which, in all 
probability, will not long continue to be exereisecl 

Oeneral Ettect ot the Power. 

Taking the form and substance of the proposed constitutional 
amendmtuit, it may be generally described as an attempt to enable 
the Cominonw calth Government to become producers, tradors, manu- 
facturers, earners, and pnrveyois of servuces gt'iierally in competition 
with, or to the exclusion of piivate entciprisc 

Declaratory Power of Parhament. 

Objection is taken to the form of this grant ot povvei, us one 
altogether out of jilaee in a Fedora! Gonstitutiori hocanse of llie 
absolute declar.^tol^ or interpreting aiithoiil v ahiib is vested iti tlie 
Parliament It is ^no)K>sed to give Puib.iinent iiol unl\ anthonU 
to exen-ise the power but also to act as its own mterpn'tcr of the 
power , 111 that lesjieet of course it violati's the fiinilami'ntal 
pnneiple of oiir ('onstitution. and indi'ed of everx othc'r Fedeial 
Constitution 

In gmng the two Hcnises doclaratorv or interjncting aiithorit\ 
to say what coiustitutes a niono]Kily we violate this fcdmal (iiincipJc 
of di.stnbutuin The effec-t whethei inbnitioiial oi othciuKse. will 
be to grant to the ('entnd Govc'nuncnt more jiowci than mac bo 
deemed necessary even b> the* advocMlc's of the coiu'Cssimi Tin- 
IKiwer therc-fore, will lack cc'rtainty and detmiteiicss tiei ausc thc^ 
two Houses maj hereafter concur m dotlaniig sonic business calling, 
or oeoiipation connectc'd with jiroduidion or maniifai luring to be a 
moriojioly, when intnitliandnifacl it mav not be ,i niono])()lv cither 
in the common law definition oi the common sense dehnition of 
the term 

■ Condition of Nationalization. 

Aocording to the Jiill, the only condition attached to the exareise 
of this power is that, in taking over the control of a busiiic.ss branded 
as a monopoly, any projicrfy used in connection therewith may bo 
acqfuired on just terms ” The Coinmoawealth Government, iij 
80 taking over a business or calling from a pnvatc individual, firm, 
forporatioii, are under no obhgation to give equitable c'ompeiisa- 
tion for the loae of tho business -for the good-will oi the iiioome— 
for the earning power of the bmaness , all that the Government 
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have to do, is to give compensation for the bare loss of the property 
used in connection with the business But this property may not 
be the most valuable asset , there mav lie a large amount of capita] 
used in connection with the business, but what the jiersons interested 
in the deprivation will suffer most, may be, not merely the loss of 
the visible pr<)})erty, but the loss of the good-vnil, the means of carry- 
ing on the trade, or the trade connection, and. above all, the oppor- 
tunity to cany’ on a business whii'h they oxpect<»d to be able to 
carry on friH'Iy in a fnic cmmtry 

Loss of Freedom. 

If this amendment he at any tunc carried, Australia will no 
longei l>c a free cmiiiti v in nhieh to carrv on a hiisiness uith the full 
assurance that tlicie will Ix' no such thing as confiscation y.ossible at 
the hands of the Coniinoiiwealth The mo.st valuable business 
might he confiscated under the sham or pietcncc fit giving compen- 
sation for a pi()]icrtv, no compensation whatever being given for 
the loss of the husiness itself 

Limited Compensation. 

A husiness may have been built up by \ears of hard work, 
industiv, and ])cisc\ ciaiice or it may have been handed liown from 
one genoration to anotlnr in a family , and vet it mav bo taken 
away without any conqieiisation for the loss of any trade mark, 
troile light 01 1 1 adc interest. 

11 this powoi wore once vested in Parliament it would be held 
III IciioHui over tlie whole of the business community of Austraha 
engaged in everv' calling and oeeujiatioii, wdiether iirodueing, manu- 
facturing, or servK e roudeimg Business ])eople woidd be under con- 
tinual ajiprelieiisioii that when they had worked up their business 
to a high jiiteh of sucees.s the Commonwealth Gfovernment might 
pounce upon them at any tune and call upon them to stand and 
deliver in the terms of ftiis Bill 

Extension of Government Functions. 

The next objection to the proposals is that it seeks a grant of 
power in connection with trading, maniifactiiriiig, and servioe- 
rondoring conceins, tne exercise of which would exceed the true 
functions of the Federal (Soveninient. Governmental intoiforenoe 
with private callings and private enterprise should be confined to 
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the regulation and control of private enterprise and industry, and 
should not be exercised to supersede or destroy them. 

Power ol State Parliamente. 

It cannot be urged that the State Parliaments have not the 
power to deal with most of the alleged monopolies. Tney have the 
power to deal with any class of trade or business coming within the 
meaning of pubhc utilities, and which it might be advisable to con- 
vert into Government institutions. 

The State Parliaments possess that jiowor, and where it is 
necessarj' that it should be exercised, it may be exercised more 
judiciously by a State than by the Commonwealth Government. 
Because they could deal with the matter on a limited and judicious 
scale rathei than on the wide, gigantic scale on which it is proposed 
to deal with such patters under the Bill of 1913. 

The Porposes of Federation. 

So far as is necessary for the purpose of carrying out the true 
object and purposes of Federation, Parliament already possesses 
abundance of power under the Constitution as it stands The whole 
history of Federation up to the present time shows that Parliament 
has been disposed to freely exorcise, not only the direct grant of 
power confened upon it under the Constitution, but also the powers 
incidental to the express and direct powers conferred upon it If 
there were any defect in the Constitution as it stands, in the matter 
the powers conferred on Parliament, there might be some justi- 
fication for an amendment of the Constitution to increase the Federal 
powers. 


REVOKED CONSTITUTIONAL REFERENDA. 

On the 15th July, 11)15, on the advice of the Fisher (Labor) 
Government, the House of Representatives and the Senate passed 
a Bill for the submission to the electors of proposed laws to amend 
the Constitution in regard to the legislative powers of the Common 
wealth Parliament. The jiroposed amendments differed somewhat 
from those submitted to the electors in the years 191 1 and 1913 

Oorporaiioiis. 

It was proposed to specifically exclude municipal and govern- 
roental corporations, from the proposed amendments of April 1911, 
and May, 1913. 
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Industrial HXatters. 

It was proposed to alter the former amendments by inserting 
words to read as follows ; — “ Including (a) Labour, (b) employment 
and unemployment, (c) the terms and conditions of labour and 
employment in any trade, industry, occupation, or calling, (d) the 
rights and obligations of employers and employees, (e) strikes and 
lock-outs, (/) the maintenance of industrial peace, {g) the settlement 
of industnal disputes."’ 

Railway Disputes. 

It was proposed to insert after paragraph (xxxv ) of section 51 
the following paragraph — (xxxv (a) ) “ Conciliation and arbitra- 
tion for the prevention and settlement of industrial disputes in 
relation to employment m the railway service of a State ” 

Trusts and Combines. 

It was proposed to alter the form of the proposed amendment, 
making it read as follows — “ (xi. ) Trusts, combinations, monopo- 
lies, and arrangements in relation to (a) the production, manufac- 
ture, or supply of goods, or the supply of services, or (6) the owner- 
ship of the means of production, manufacture, or supply of goods, 
or supjily of semces " 

Monopolies. 

The former proposed amendment (p 615) was altered by adding 
the following words — ' passed by an absolute majority of its mem- 
bers,” and an additional sub- section was inserted to the efiect that 
the section was not to apply to any industry or business conducted 
or carried on by the Government of a State, or any public authority 
constituted under a State 

An Act was passed to provide for compuKsory voting in connec- 
tion with the Referenda pioposals to ho submitted to the electors 
during the year 191.5, declaring that it should be the duty of everv 
elector residing withm five miles of a polling place to record Jiis vote 
at the Referenda to which the Act applied, and making non-compli- 
ance with the duty an offence pnmshablo by a fine of £1. Owing, 
however, to the critical state of public affairs and the disturbed state 
of public opinion throughout the countrj", arising from the great 
European War, it was decided by the Labor Government of wiiich, 
Mr W M Hughes was then Prime Minister to abandon the proposed 
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Referenda. Accordingly on the loth November. 1915, an Act wa« 
poseed providing for the withdi’awal of vvntft issued by the Governor- 
General for the submission oi the propos'd laws to the elec'tors. 


Exclusive P 0 WW 8 of tlio Parhoment 

52. The Parliament shall, subject to thi.s Ponstitu- 
tion, have exclusive jnnver to make laws for the peace, 
order, and good government of the (Commonwealth 
with respect to - 

(i.) The •'eat''* ot govc'rnment of the (kimmon- 
vealth, and all plaec''"^ acquired by tbe 
( 'ommoiiwealth for public purpo.ses ; 

(ii.) Mattes-- n'lating to an> diqmilmcnt'’^ of llie 
])ublic scriiic the control of which is by 
thi- ( '<)n''titutJou transferred to the K\eeii- 
tive ( io\ enummt (»f tlu' Commonwealth; 

(iii.) Othc'C'*' matters declared by this Constitution 
to be within the cxchisuc power ot the 
Parliament. 

S 93. “ SEAT OP GOVERNMENT.” 

LF(dSI,AT10N 

SlvVl or CoVCKNMKVT \<n ions 
He\i Of <rO\nisMhNT \Mhrr-\sct Ait 1900. 

Seat of GosratvMi.sT Admintstumion \(t 1010 
See noteK of wction 1 ' 2 ~k 

km. “PLACES ACQUIRED.” 

LEGISLATION 

Land A<qiisition A<-i llMiTi-lHIG. 

It may be assumed that although this wtion icfers to " pl»<>e« 
acquired ” it comes 'vrithin the moniung of the power granted by 
the Constitution, section 51 (x\xi.), ' To acquire property for public 
purposes. ’ See notes to section 51 (xxm.) suftm. 
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These words “ places acquired for public purposes ” are, with 
material variances evidently adopted from the United States* 
Constitution which empowers (iongi'oss to “ exercise exclusive legis- 
lation " over the district which by c(*ssion and acceptance should 
become the seat of Government of the United States, and over 
“ all jilaces yrarcha-scd bv the con.sont of the Legislature of the State 
in w’hich the sanio shall be, fci the erection of forts, magazines, 
arsenals, dockyards, and other ne<*dful bmkhngs.'’ It has always 
been held that this jirovision v’ests the political jiinsdiction and 
doniiiuon in the nmon, so that such places are federal territory as 
well as federal yiropcrt y Put it has also been hold that the prevision 
onlv applies to places atiquiroil with the consent of the State , and 
that where the riiit<‘d States acijmro land bv conipnlsory taking 
from a iState or ]iriv ate ownoi , or by purchase from a private owner, 
the general jmisdictioa of the State is not oustx'd- See Fori Leaven- 
ivoilh R R Co r L<nr< 114 I' S , r)25 , \\ iUoni]hhy on the Conshtu- 
tion oj the Cnilcd Slate'!, ]> 27K 

In the case of R v Bamfonl, (lf)Ol) 1 NS W SR , 337, the 
Supreme Court of New South Wales held that the post office, which 
had become vested in the ( 'oniinonwcalth under section 85 of the 
Constitution, was a ' ])laco atupiiretl by the Commonwealth” 
within the meaning of this section, over which the Commonwealth 
had exclusive conrrol and that the Parliament of New South Wales 
was excluded from legidativo juiisdiction over the place But a 
majority held that, 1»\' virtue of section KIS of the Constitution, the 
laws of New South Wales as existing at the date of the acquisition 
continued in torcc iti the place until alteml by Federal legjslation, 
and that the ailniinistrative powers of the State and the jurisdiction 
of the State tkmrts continued in the same w'ay, and therefore a 
conviction for stealing a lettei from the post othce contrary to State 
law was confirmed Stiiphens, ,T dissenting, thought that, on the 
American analogy, the whole political jurisdiction of the State 
was ousted and tiie cioiiMction could not be sustained under State 
law'. 


It is submitted that the ground of this decision cannot be sup- 
ported , and that land acquired by the C’ommonwealth. either under 
section 85 of the C'onstitution or under the power conferred by aeo- 
tion 51 (XXXI.) to acquire property for public purposes, doe« itot 
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become Federal territory like tbe Seat of Government, and it does 
not cease to be territory of the State. 

§95. ‘‘ANY DEPARTMENT TRANSFERRED.” 

The provisions made by the Constitution for the transfer of 
certain State Government departments and services and the rights 
of transferred officers are not grouped togethei but are to be found 
in scatteied sections Section 52 (ii.) vests in the Commonwealth 
exclusive power of making laws for the decision of all matters 
relating to any department of the public service the control of which 
is transferred to the executive Government of the Commonwealth. 
Turning to section 69, uiuler the heading ‘ Transfer of ceitain 
departments,' there is found a ileclaration that on a date or dates 
to be proclaimed by the Governor-General t]ie dejiartmoats of pasts, 
telegraphs and telephones , naval and military defonco , light- 
houses and hght.ships, and quarantine arc to be transferred to the 
Commonwealth. But the departments of customs and excise in 
each State became vested in the Coinmonwealth on its establish- 
ment, l.st Januarj’’ 1901. The right.s and piivileges of transferred 
officers are preservecl by the (’onstitiition. section 84. 

New Departments. 

The Constitution, section 64, prov ides that the Governoi -General 
may establish new deiiartments of State and ajipoint officers to 
admimster them 

Appointment and Removal o! Civil Servants. 

Until Parliament othei wise piovides by legislation, the Govmrnor- 
General, on the a<lv ice of the Executive Council, has power to appoint 
and remove officers of the public somco of the Commonwealth. 

Transferred Departments. 

This paragiaph provides that transferred departments shall be 
in the exclusive control of the Federal Parliament, but is silent as 
to new departments created by Parliament siieh as Home Affairs 
and Territories and Works and Railways. There can be no doubt, 
howev’cr, that the Commonwealth power prevails with reference to 
new departments and services created by Commonwealth laws. 
Such departments and services are necessarily Federal and exclusive 
from the nature of tbe case. Per O’CoNitOR, J., in Dmkinv. Webb, 
(1904) 1 C.L.R., at p. 596. 




800 . 63 .] 


EXCLUSIVE POWERS. 


623 


§86. “OTHER MATTERS DECLARED TO BE EXCLUSIVE.'’ 

Legislation under this head includes the Customs and Excise 
Tariffs, the Bounty Acts, and Acte relating to territories under the 
control of the Commonwealth. See notes to section 61, paragraphs 
(li.), (nr.), supra, and section 122. 

Powers of the Houses in Resx>ect of Legislation. 

53. Proposed®^ laws appropriating revenue or 
moneys, or imposing taxation, shall not originate®* in 
the Senate. But a proposed law shall not be taken to 
appropriate revenue or moneys, or to impose taxation, 
by reason only of its containing provisions for the 
imposition or appropriation of fines or pther pecuniary 
penalties, or for the demand or payment or appropria- 
tion of fees for licence.s, or fees for services under the 
proposed law. 

The Senate may not amend®® proposed laws impos- 
ing taxation, or proposed laws appropriating revenue or 
moneys for the ordinary annual services of the Govern- 
ment. 

The Seuat<* may not amend any proposed law so 
as to increase’®® any proposed charge or burden on the 
people. 

The Senate may at any stage return to the House 
of Representatives any proposed law which the Senate 
may not amend,’®’ requesting, by message,’®^ the omis- 
sion or amendment’®’ of anj^ items or provisions therein. 
And the House of Representatives may, if it thinks fit, 
make any of such omissions or amendments, with or 
without modifications. 

Except as provided in this section, the Senate shall 
have equal power with the House of Representatives in 
respect of all proposed laws. 


m PABLIAMENTARY PROCEDURE. [Sec. «8. 

% 

§97. “PROPOSED LAWS.” 

The Senate has, by the Constitution, (wjual powers with the 
House of Representatives except with respect to ; — 

(1) Proposed laws or bills appro])riating revenue or money or 
imposing taxation cannot originate in the Senate , they must be 
introduced into the House of Representatives. 

(2) It cannot amend any proposed laws oi bills imposing taxa- 
tion strictly so called 

(3) It cannot amend proposed laws or bills appropnatirig 
revenue or mcney for the ordinary annual servnco of the Uovorn- 
ment generally included in the Annual Appropriation Act 

(4) It cannot amend any pro]>osed Ians or lulls such as Railway 
or Works Bills or^Old Age Pciimoii Bills so as to increase any pro- 
posed expenddure charge or burden on the pimple. 

Whilst the Senate cannot amend any of these bills, it can, by 
a message to the House of Representatives reipiesl the omission or 
alteration of an\ item or jiioMsioii therein 

The term " pro]>osed laws ” in this section is in marked con- 
trast t<i the woid laws ' m swlmn .") of the Constitution The 
change from “ piojiosod laws ' te “laws" is important and is 
fraught with signifii'ant coiisisiuences Kimtioii r>,‘l deals with and 
provides matteis of order oi procedure or regulation as between the 
two Houses of Parliament It determines the constitutional 
relationship of the tw’o Hou.sos 

It IS intended to mark and maintain the dignity, prestige and 
status of the House of Representatives as the National Chamber, 
the Pe,oy>]e's C'hamber. Tho onginntion of supplies and taxation 
in that Hoii.se is considered to be a vital point of practice and pro- 
cedure founded on the privileges of the House of Commons The 
denial of the right of the Senate to amend such bills is founded on 
the denial of the nght of tho House of Lords to do so in similar 
circumstances In the case of the Soiiato, however, the practice 
has been coinproinisod by allowing the Senate to suggest or request 
alterations m bills which it cannot actually make itself. These pro- 
visions relate to practice and procedure only, and even if they should 
be inadvertently lost sight of or intentionally waived by the House 
of Representatives, and even if such bills were to be passed, and 
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become law contrary to such mandates of the Constitution they 
would be law all the same notwithstanding the informalities. The 
mistake in such procedure would not affect the validity of the laws so 
passed In case, however, of a violation of the provusions of sec- 
tion .W of the Constitution the results would he serious oven if such 
bills fiassed both Houses and lecmved the Roval assent, the defects 
appearing on their face they would be liable to be declared null 
and voi<l to the extent declared by the Constitution 

" The Constitution in sections .'iS and .54” said Gkiffitit, C.J. 
ill the Ijind To r Caxe ” deals with proposed laws ' that is, bills 
or piojocts of liiu still under consideration and not assented to — 
and thev lay down rules to he ohserveil with lespei't to proposed laws 
at that stag(‘ Whatever ohligalions are imposed hv those sections 
are diieeted to the Houses of Pailiainent whose conduct of their 
inleinal aflaiis is not suhjed to review by a ('oiJrt of law” Per 
Griffith (’.J lu Osborn v The ('ommon.v'<>alth, (HHl) 12 C.L R , 
at p .‘l.'id 

In tlie same (hs(> Sir Edmoud Barton said — No lawyer, 
still less one who has an\ acijiiamtance with the practice of Parlia- 
ments can doiilit Ihd) ni legislation a proposed law ’ is what is 
known as a lull, and a ' law js ivhat ns known as an Act or Statute. 
The one is a inojct do loi. not iieces.saiily pas, wed even by one House 
of Parliaiiieiit the other an aetual law made effective b\ passage 
Ihroinrli both Houses and by the Royal a.ssont Up to the moment 
of that assent there is only a proposed law or bill ‘ 12 C.L.R.. 

at p ;j."i2 

geS. “SHALL NOT ORIGINATE IN THE SENATE.” 

In the .session of 1 !)i>7-]fK)8 the Speaker (Sir Frederick Holder) 
ruled that the {'imiiiiouwoalth Salanes Bill, which had originated 
in the Senate and been .sent to the House of Representatives for its 
k concurrence, and which allowed the salaries of Conmionw'ealth officers 
and the allow'anees of Federal members of Parliament to be subject 
to State income tax, was not a bill appropnatmg money or imposing 
taxation witlun the meaning of this section. It.s effect w'as. he held, to 
bring these salanes and allowances within the ambit of State taxa- 
tion, but it did not impose taxation by or for the Commonwealth 
Treasuiyn The Bill was, therefore, properly before the House 
(Votes and Proc., 1907-1908, at p 104). 


L.P. 


40 
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§99. “THE SENATE MAT NOT AMEND.” 

Taeked Clauses. 

In 1906 the question tmce arose in the Senate whether, if a 
Tax Bill contained a section which violated the jirohibition of sec- 
tion 5.5 against “ tacking " the Senate had the light to protect itself 
against this violation of its right.-, by making ainendinont.s in or 
omitting the clause 

The Customs Tariff Bill (Agiiciiltural Machinor\), section 4, 
cmpowoied the Gov erruu -General to reduce the duty on imported 
inacbines if the piices charged for Aii.strahan made machines exceeded 
the price.s fixed by tho schedule to the Bill The President (Sir 
Richard Baker) ruled that the insi-rtion of this cl.uise in a Tax Bill 
was a violation of section 5.5, and that the Senate, had (lower to 
amend the clause^ Sea Jtiiuii 1996, pp. 174-17.5, /‘ml 
vol xwv }i .5979 

At tho next sitting of the Sentile the Preddent gave' a similar 
ruling upon the ]iroviso to .MS’tion 2 of the Ivxci.sc Tanff Bill (Agricul- 
tural Machinery), which exempted goods m.uiufactiired under 
certain conditions ns to the leniuiieration of lahoni On this 
occasion, howcvci, the Senate dissmited fiom the Piesidcmt s ruling 
Sen Joiirn 1996,]) 1S2 /‘ml Ihb \ol \,\\.\ , ]i]), (>9.55-6990 

§100. “ SO AS TO INCREASE ANY PROPOSED CHARGE OR 

BURDEN.” 

In 199.'} tho Senate m.ide an amendment in the Siigiir Bounty 
Bill which would have* the effect of incicn.sing tho ajiprojination of 
money The Hoit.se of Re]iioseiitatives di.sagieed with the amend- 
ment, anil retuTiied the Bill to the Senate witli a messfige stating, 
as the rea.soii for disagreement, that the Bill was one appi'o])natiiig 
money, and that the amendment would lui icnsi' a ])ro])n.sod charge 
or burden on the peo])le and it was therefoic m violation of section 
53 of the ('oustit ution (Vdlen and I’roc., 1993, ]) 55) The Senate 
then made its ]iro])osal in the form of a request, which was agreed to 
by the Hou.se of lleprc-sontativcs with a modification ( Vole-n and 
Proc., p. 68) 


In 1998 the House of lieprosiontatives accepted .some small 
amendments made in the Manufactures Encouragement Bill, which 
the Speaker (Sir Frederick Holder) pointed out would increase a 
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proposed charge or burden. The House, m its message to the 
Senate, said that the amendments were accepted in view of their 
insignificance, but that the matter was not to be drawn into a 
precedent . Sen Jour 1908, p. 126. 

Til 1909, the ('hairman of Coinniittees in the Senate ruled that 
an ainoiidrmnt in the Itnalid and Old Age Pensions Bill, the effect 
oi -which was to accelerate the reduction of the age at which a 
fiension would become payable, was such as to increase a proposed 
charge or Inirden AVn Jonin 1909, p 69 

Request Involving Increase of Charge. 

The Senate iria\ not m/ih an .imendmeiit in an\ bill which 
would increase a pro^iosod eharge oi burden, but its nght to request 
such an arnc idnie it has heen eoneeded bv the House of Represen- 
tatives The Sugar Houiiti Hill 19o:i iii whieh^sueh a right of 
leqiiest was admittod was not ,i Hill ’ which the Senate may not 
amend This in\ol\(>d uii .i]»]iiopnati<)n of money but not for 
the annual setuees of (JoMaiinie it , so that instance establishes 
a precedc'iit for a right of request not expre.ssly granted by the Con- 
stitution , 1 e a right to request an amendment, wluch the Senate 
could not constitutioiidlly wmU in a TTill of w'luch it had a general 
])ower of aniendmont 

In ( oiiricction witli tlie Cnstonis Tariff 1908, the Speaker (Sir 
Frkdekk h Hoijip.k) iiiled that lequests by the Senate that amend- 
imnits should be made uu teasing the rates of duty might be taken 
into consideration by the Hou.se, and iie pointed out that similar 
jnit..dn\cnts had been .u eiqitod bj" the House on previous occasions • 
Pari Del)., i ol m.v , ]ip l(t484-10487 

§101. “WHICH THE SENATE MAY NOT AMEND.” 
Requests in other Bills. 

The power to request amendments, as expressed m this section, 
IS hunted to proposed law's ‘ which the Senate may not amend 
(( e , Bills imposing taxation, and the ordinary annual Apjiropiia- 
tion Bilh) But the Senate has claimed a right, in Bills which it 
im\j amend (e.g Bounty Bills and “ extraordinary ” Appropriation 
Bills), to icquesl amendments which it may not make, such as amend- 
ments increasing a iiroposod charge or burden and the House of 
Representatives has conceded this right : Pari. Deb., vol. 16, p. 
2610, and vol. 39, p 3481. 
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im ^‘REQimsnNa by message.'’ 

Right to Press Bequests. 

Ill the first session of Parliament (I9()1-1(W2), a quo.stion arose 
between the two Houses as to the right of the Senate to pres,s, or 
repeat, requests with which the House of llopresentativcs had dis- 
agreed. Tlio Senait! had requested the House of Representatives 
to make, a number of ainondinent.s m the Sehediile to the Oushiins 
Tariff Bill. The House of Represent at ive.s had matle some of those 
araoiidments as requested, made others with modifications, and 
declined to make others Tiie Senate then reiterated some of its 
requests. Its right t<i tUi so was discussed in the House of Repre- 
sentatives The ])revailing \new cx]»res.sed was that the Constitu- 
tion did not eouteuiplate the pressing of reipiests tliaf the right 
to “ insist on ’’ a i;eque.st would he, in everyllinig but name, a right 
to make amendments , and that the words “ at any stage meant 
at any onr stage and implied that when tho Senate had once returned 
a Bill h» the other House with reqiu'sts. its power of reipiesting was, 
as regarils that Rill, e\haust<‘<t J]r 1 A Is^^cw ehallenged the 
whole procedure of the Senate in dealing w if h the Rill when retiiriiod 
to It by tho Hou.se of Rejinssentatives He maintained that at 
that stage the .S'nate s only proviiu-e was to deal "ith tho Rill as 
returned to it that it had no light to .say that it agreed with an 
fimendnieiit made at its request, or that it repiuited, or ie]S'ated 
with modiiieation.s. a request not enmphed with P<oI. Ihb , vol 
12, pp. 1.0676-15728. Finally, the House of Riqne.soutatixe.s yia».se(l 
a resolution — ' That, having regard t.o 1h(“ fact that the public 
welfare demands the early eriactmoiil of a FiKlcral Tnrifl, and 
pending the adoption of )c>int st.iuihng ordei.s, the House of Repre- 
sentatives refrains fiom the doteriuination of its eonstitulional 
rights oi obligations in respect to this inresage, and resolves to 
receive and consider it forthwith ” 

The Senate, on receiving the Bill ba<>k wuth a message embodying 
this resolution, resolved " That the action of the House of Repre- 
sentatives in receiving and dealing with the reiKuattvd requests of 
the Senate is in conqiliance with the mulouht/ed constitutional 
position and nghts of the Senate” Sen. Jouin., 1901-liM)2, pp. 
545, 552. 

In relation to the Customs Tariff Bill of 1907-1908 both Houses- 
adopted the same course; Sen. Jovrn. 1907-1908, pp, 596, 611. 
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In 1903, the House of Representatives threw aside an Appropriation 
Bill with regard to which the Senate had pressed certain requests . 
but introduced and passed a Bill containing the requested altera- 
tions. And on another o<!caaion the House of Representatives 
comjihed without demur to a reiterated request , FJxcise Tariff 
(Synnts) Bill, Voten and Pioc. 1996, pp. 169, 173 

§ 103. “ THE OMISSION OR AMENDMENT OF ANY ITEMS OR 

PROVISIONS.” 

The President ha.s ruled that the Senate cannot request the 
insertion of a new item in a tariff Sen. Journ ltK)7-1908, p. 508 ; 
Pari Del) vol. 4.5. pp 10029, ltK)24 And, in the case of a Bill 
to amend an existing Tariff Act, it makes no difference that the 
propo.sed new item purports to bi' an amendment of an item in the 
existing Tariff Alt Si n Journ 1910. p 219. 

But this limitation doe.s not debar the Senate from requesting 
an increased late of duty Pari Deb , vol 11. pp 14885-14918 , 
vol 12, p. 15676 , vol 45, pp. 1(H84- 10487 


Appioprmtioii BilU. 

54 . The propohed law wliicli appropriatCK revenue 
or nioiu'ys for tlie ordinary annual service.s of the 
Covernment sliall deal only with sueli appropriation. 


Tax Bills 

55 . Laws inijiosing’”^ taxation .shall deal only with 
the imposition of taxation, and any provision therein 
dealing with any other matter shall be of no effect. 

Lav^s imposing taxation, except laws imposing 
duties of customs or of excise, .shall deal with one 
subject of taxation only ; but laws imposing duties of 
customs shall deal with duties of customs only, and 
laws imposing duties of excise shall deal with duties of 
excise only. 
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§ 104. LAWS mPOSINO TAXATION.'' 

Interpretation Distingmshed from Taxation. 

In the Court of Petty Sessions, Melbourne, Leah Abrahams 
was, in April 1902, prosecuted under the (\)raraon wealth Customs 
Act 1901, sections 234 and 230, on a charge of being concerned in 
making a false declaration on 28th November 1901 She was con- 
victed and fined £50 with £21 costs. The case came before the 
Supreme Court of Victoria on an order nisi to review the derision 
which was attacked on several grounds, inter aha, — that the 

Customs Act under which the conviction had been secured was, 
so fax as it was apphcable, invabd because it contaiuetl provisions 
contrary to the Constitution Act, section .'>5 

It was argued for the defendant that sections 138, 139, 140, 141 
and 148 of the Customs Act imposed taxation, whilst other sections, 
including section 234 created offences with penalties annexed thereto. 
Defendant was prosecuted uiuler section 234 one of the penal sec- 
tions of the Act 

The Customs Act 15KM came into ojieration on 3rd October 
1901. The Customs Tariff Act (UW)2) liecame law on 10th Septem- 
ber 1902 and sectnin 4 of that Act declared that it should be deemed 
to have coiiio into operation on 8th October 1901. Section 2 of the 
Tariff Act provided that the Customs Act should be mcor]X)Tatod 
and read as one mth it 

Cjion the hearing of the order nisi hi-forc the Chief Ju.stico (Sir 
John Madokn) arguments were submitted in support of the con- 
victions to the effect that the section.s of the Cnstoins Act alleged to 
imjKise taxation wixe merely interpretations f>r provisions inlended 
to give greater amplitude to the meaning of the punisioiis of the 
Tariff Art Chief .fustiee MAUnicN, however nJused to accept this 
view. He held that all the aho\e quoted sections of the Customs 
Act were sUitutorv impositions of taxation. " The consequence 
is ■’ said the (Jhief Justice, " that all portions of the Customs Act 
except such as do inqioso taxation, and whether they are regarded 
as a separate enactment or as incorporated with the Tariff Act by 
its section 2 are of no effect and are void. Therefore section 234, 
under which this prosecution was instituted, is voitL It is not a 
section which deals with the imposition of a tax only. It is a section 
intended to deter jioople from seeking to evade or cheat the ouetoms 
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duties, or to prevent or embarrass their due colleoticm. So also is 
section 236 void. Section 255 is also void and this case was con- 
ducted on the strength of it. So is section 183. The result is that 
the foundation of the information and of its prosecution fails, and 
the conviction is bad ' • Stephens v Abraham {No. 1), 24 A.L.T. , 
185 ; 29 V L.R , 201 , 9 A L R , 79. The order nisi was made 
absolute and the. conviction was quashed with costs. 

Another test jirosecution was instituted in the Court of Petty 
Sessions. Melbourne, agamst the same defendant for other offences 
against the sections 234 and 236 of the Commonwealth Customs 
Act. She was convicted and fined. An order nist to review the 
decision was granted by Mr. Justice A’Beckett. On return of the 
order it was referred to the Full Court which then had the oppor- 
tunity of considering the decision of Chief Justice Madden in quash- 
ing the first conviction. In the result, the Full Court consisting 
of Williams, a’Beckett and Hood, JJ., held that none of the 
sections in part VIII of the Customs Act 1901 impose taxation 
and that therefore the Act was not a law “ imposing taxation ” 
within the meaning of section 55 of the Constitution . Stephens v. 
AbTaham ( No 2), 29 V L H , 229 , 24 A L T., 216 , 9 A.L.R., 89. 

Mr Justice Wiluams said — " Looking at the Customs Act at 
the time it v as passed, which as the Chief Justice says is the proper 
way to lool>. at it, it was clearly not an Act imposing taxation. 
When tlie 7’arilf Act came into force subsequently. Part VIII. of 
the Customs i\ct meanwhile susiiendod, came into operation. I 
think that, read with the Federal Tariff Act the provisions contained 
in Part V'lll. of the ('ustom.s Act arc merely declaratory, or for the 
purpose of inteiprotation or definition, oi prascribmg rules of denom- 
ination or machinery provisions for carrjdng out and enforcing the 
Tariff .\et. These provisions ui Part VlII to which I refer, are 
evidently frameil eluefiy for the jnirpose of preventing the importa- 
tion of goods in di.sgui.se or by devices so as to evade payment of 
duty on goods wliich they rcjiroseiit, or for which they are substitutes, 
or of which they form part.' 

Not Applicable to Terntories. 

The hmitations imposed by section 55 of the Constitution 
upon the making of laws imposing taxation apply only to such laws 
as are made for the government of the States under the power 
conferred by section 51 (n.), and do not apply to laws made for the 
government of any temtory acquired by the Commonwealth con- 
ferred by section 122, the two powers being independent of one 
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another. It has therefore been held by the High Court that the 
Northern Territory Acceptance Act 1910 and the Northern Territory 
(Administration) Act 1910, so far as bj' section 7 of the former Act 
and section 5 of the latter Act they purj)ort to give effect, in the 
Northern Temtory, as laws of the Commonwealth, to laws of South 
Australia which impose t,axa1jt)n, are vahd as not being within the 
prohibition of section 55 Bwchannan and Another r The Com- 
monwealth and Another, (1913) 16 C.L.R . 315 

^dnstrial Regulations not Taxation. 

The Excise Tariff Act ISMKi (No 16) i.s not an Act imposing duties 
of excise but is an Act to regulate the eouditions of uiauufaeturc of 
agricultural inipleineuts, and is thorofore not an exercise of the jioveer 
of taxation conferred by the (Vinstitutiou Eieii if it were otlu’rui.sc 
within the rompfjtence of the rominonwealth I’arliaineiit to deal 
with the conditions of labour the Excise Tariff Act 1!K)6 (No Iti). 
which if valid would have the effect ot legnlatiiig the conditions ot 
manufacture, would be invalid because it deals with mattcTs other 
than duties of excise, contrarv' to section of the f'onstitntion 
The King r Barger (ItMi6) 6 C E FI , 77 

Land Tax Legislation. 

In the ca.se of Osborne v The Cfimmoniwnlt/i , (191 1) 12 f E Ji , 
321, the question was rai.sed as to the validity- of the r'onunonwealth 
Land Tax Act (1910) and the Eaiid Tax A.ssessnient Act (1910) which 
are to be read Eigether One objection taken, founded on section 5.5 
of the t.'onstitution, was that the Acts in question dealt with more 
than one subject of fixation and were therefore wholly void 

The Court held that the iin'orjioration into the Land Tax Act 
1910 bj’ sc'ction 2 of that Acd of the Land Tax A.sse,s.sincut Act 
1910, which was not assented to until the following day, is effectual 
and that the Land Tax Act 1910 with that incorporation is in suh- 
stance and in form an Act imposing taxation and not an j\ct to 
prevent the holding of large quantities of land by single persons 
The Court also held that the Ijind Tax Assessment Act 1910 is not 
an Act imposing taxation within the meaning of section 55 of the 
r Constitution, and that the Ijand Tax Act 1910 does not deal with 
any other sub/ect of taxation than land, and does not in that respect 
infringe section 56 of the Constitution. 
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Mr. Justice O’Connob’s judgment clearly summansed the 
constitutional view of section 65 — “ The taxation legislation, the 
subject of this special case," he said, " is contained in two Statutes, 
which, for the purpose of administration, must be read together. 
The Act first a.sserited to, the Tax Act, is restricted to declaring the 
imposition of the tax and fixing the rate The other Act, assented 
to on the day after, is the Assessment Act. Without its provisions 
no tax could be collected under the Tax Act, but of itself it imposes 
no tax. It is plain that the imposition of the tax is effected by the 
first Act, and that the other provisions of the second Act are directed 
merely to asses.siag the amount to be ]»aid, and making it jiayable 
according to thi‘ assessment ” 

■■ The objeit of section of the Constitution is to secure that 
oaxdi enactment imposing taxation shall be framed in a certain 
form The frame of the enactment is important only for reasons 
of parliamentary procedure The .section is in tlio middle of a 
group of sections dealing with the legislative power.s of the Senate 
and House of Representatives, and with the Guvenior's assent to 
projiosed laws, their reservation and disallowance Every section 
of the grim]) relating to parhamentarv- procedure is ihrected to 
pre.serviiig the jirivileges of tlie House of Representatives with 
reb])eet to a]»])ropriatnig moneys and imposing taxation, and to 
safeguarding the Senate from abuse of tho.se privileges by the House 
of Rc'presentative.s To that end it provides that proposed laws 
which the Senate are forbidden to nmeiid shall be frauiad iii the 
manner ])rescnlied ‘ 

" In enaeting section .m." continued Mr. Justice O’Connor, 
'■ the framers of the Coiistitntjon have given the Court jurisdiction 
to examine the frame of a law Section .55 may be appbed to each 
piece of legislation as it becomes law. just as either House would 
apply the jirovisums of sections .53 and .54 of the Constitution to 
proposed laws as they came before them Immediately a proposed 
law beconies a law, it is subject to examination in the light of section 
.55 If it i.s framed in accordance with that section, it is valid. 
Judged separately on these principles neither the Tax Act nor the 
Assessment Act is open to the objections taken The former, which 
18 a law iinjiosing taxation, clearly deals with one subject of taxation 
only — that IS land— the latter, though deahng with taxation, does 
not, as I have pointed out, impose taxation, and is therefor© not 
within the section. Considering both Acts together, to asoertam 
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the intention of the Legislature, it is quite clear that Parliament 
intended to impose taxation by the Tax Act and not by the Assess- 
ment Act, and that it framed the latter expressly in the form which 
did not impose taxation so that it might be open to amendment by 
the Senate. Assume, however, that the Acts may be read together, 
as the plaintiff eontends, and that the Assessment Act is a law 
imposing taxation, the objec'tion must still fail on another ground, 
namely, that in none of its jirovisions does the Act deal with any 
other subject of taxation than land." Per O'Connor J., High Court 
judgment, (19111 12 C.L R , 3.5.) 

§105. “ONE SUBJECT OF TAXATION ONLY.” 
Taxation of Land and Personalty. 

The Commonwealth Land Tax Act 1919-1912, section 39, pro- 
vided that all land owned by a company shall be deemed to be owned 
by the shareholders of a company as joint owners in the proportions 
of their interests in the paid up capital of the company, with the 
same consequences as to liability to taxation in respect of their 
reejiective interests as in other cases of joint ownership. In Morgan 
V. Deputy Federal Commismoner of Ixind Tar, N S W , (1912) 15 
C.L.R., 667, objection was taken that assuming the objwt of taxa- 
tion was land, and the members of the joint stock conijiany were 
not the owners of land and that a law requiring jiersons not the 
owners of land to pay tax m resjawt of it is not. as to them a law 
imposing land tax, but a tax on jawsoualtv and that swtion 39 is 
therefore obnoxious U> the provi-sions of section 5.5 of the Constitu- 
tion It was poinU'd out that I’arJinment hail jiroceeded upon the 
assumjition that the members of a eonijisiij, owning land are in 
substance the beneficial owners of the land iii jiioportioii to their 
interests m the paid up capital of the company It was held by 
the High Court that the Federal Parliament in selecting subjecds 
of taxation is entitled to take things as it finds them, in >erum natura, 
irrespective of any jKiaitive laws of the States proHcnbiug rules to 
be observed with regard to the acquisition or devolution of a formal 
title to jiroperty or the institution of judicial proceedings mth 
resjiect to it 

Doable Taxation. 

In the ease of The Attorney- General of Queensland v. The 
Attorney- General of the Commonwealth, (1915) 20 C.L.R., at p. 164, 
the validity of the Federal Land Tax Assessment Act 1910-1914 
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was again impeached on the ground that it offends against section 
.'55 of the Constitution by dealing with more than one subject of 
taxation, viz. -—To tax land as well as personality , that by sec- 
tions 34-.39 it imposed a tax on members of the j’oint stock company 
in respect of tlioir shares oi interests in the Company. The High 
Court declined to reverse its decision in Morgan's Case, 15 C.LR., 
661, which it had been invited to review 

Kecoramendation of Money Votes 

56. A vote, resolution, or proposed law for the 
appropriation of revenue or moneys shall not be passed 
unless the purjiose of the appropriation has in the same 
session been recommended by message of the Clovemor- 
General to the House in which the proposal originated. 

Dieagroement Between the Houses 

57. If the House of Representatives passes any 
projiosod law, and the Senate rejects’®® or fails to pass 
it. or jiasses it with amendments to which the House of 
Reiiresontatives will not agree, and if after an interval 
of tJiree months the House of Representatives, in the 
.same or the next ses.sion, again jiasses the proposed law 
with or without any amendments vliieh have been 
made, sugge.sted. or agreed to by the {Senate, and the 
Senate rejecls or fails to pass it, or passes it with 
amendments to ivliich ihe House of Representativ'es will 
not agree, the Govenior-General may dissolve the Senate 
and the House of Representatives simultaneously. But 
.such dissolution shall not take place within si.v months 
before the date of the expiry of the House of Repre- 
sentatives by effluxion of time. 

If after such dissolution the House of Representa- 
tives again passes the proposed law, with or without 
any amendments which have been made, suggested, or 
agreed to by the Senate, and the Senate rejects or fails 
to pass it, or passes it with amendments to which the 
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House of Representatives will not agree, the Grovemor- 
General may convene a joint sitting of the members of 
the Senate and of the House of Representatives. 

The members present at the joint sitting may 
deliberate and shall vote togcither upon the proposed 
law as last ju’oposed by the House of Repre.sentatives, 
and upon amendments, if any, vGiicli lia\'e been made 
therein by one Hoiise and not agreed to by the other, 
and any such amendments which are atFirmed by an 
absolute majority of the total number of the members 
of the Senate and House of Re])r('sentativos shall be 
taken to have het'n earrhYl, and if <}i<‘ proposta^l law% 
with the amendments, if any, so carried is aifinned by 
an absolute majority of tlie total number of tlie mem- 
bers of the Senate and House of Repr(\sentativos. it 
shall be taken to Ivave been duly passed by both Houses 
of the Parliament, and shall be presented to the Gov- 
emor-( leneral for the Queen’s assent. 

^ 106. “IF THE SENATE REJECTS.” 

At the perioral elecium held in May, lUia, tho Labor part\ 
majority of ten in (he proMons Houae of I«e])res('iitHtj\es wan turned 
into a minority of one in the new House, althoupli at the same tunc, 
the T,,ahor party in tlie Senate wa.s strenpthened and placed m a 
position of overwhchnnip superiority in point of numbers The 
Prime Minister, Mr A Fisnr,n, having resigned, Mr Joseph Cook 
was summoned by the Governor-General I,,ord Denman, to form 
a ministry, which he aeeordingly dul after pointing out all tho 
diffieiilties in the way of governing tho eountry. 

Upon the new House being sworn in on 9th June 191.'), the 
retiring speaker, Mr. Ciiakles McUonali) declined to continue 
m the chair, and the retiring Ghairmaii of Committees, Mr. 
PoYNTON, also refused to be re-elected. The incoming Ministry 
were obliged to find fKieupants for these positions which resulted in 
their loss of the majority of one in tlie House in which they then 
had only equal number with those of their opponents. Had 
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McDonald remained in the chaar, they won Id have had a majority 
of two with which to carry on the business of the country. 

Notwithstanding this precarious position the Ministry per- 
severed in their eiforts to do business They introduced a general 
amending Electoral Bill for the purpose of rectifying defects in the 
electoral machinery and restoring the provisions for postal voting. 
Other proposals of a non-jiarty character were introduced, such as 
the Agricultural Bureau Bill At the end of two months’ sitting, 
no business of any kind was done in the House of Representatives, 
■whilst in the Senate control of affairs was completely taken out of 
the hands of res]ionhible Ministers 

When it became clear to the Government that no useful business 
(‘Oiild he done, tliev’ decided that a further appeal to the people 
should he made by means of a double dissolution, under section 57 
of th(‘ Constitution, and accordingly they endeavoured to force 
through the House of Rc])resentatives two .short measures for the 
puipose of fulfilling tin* teiins of the (^institution, one of these 
measures hemg ' Govomineut Prefeicnce Prohibition Bill,” to 
abolish prefereuee to unionists in the Government service. 

The ilesign and intention of the Ministry was well understood 
by Parliament and the counliy There was no secret or subterfuge 
111 the 2 >r(K' 0 <lure adoptud Aftci a long and bitter struggle the 
Piefeiencc Abolition Bill was camcil through the House of Repre- 
sentatives and was sent to the iSenate where it was rejected. After 
an interval of three months it was again jiassod by the House of 
Representatives, sent to lire >5< nale, for a second time it was rejected 
by the Senate 

On the 4th of -Iiiik*, 1!>]4, Mr. (afterwards Sir) Joseph Cook 
sent a brief memorandum to the Governor-General as follows ; — 

" Mr Cook jiresenls Ins humble duty to His Excellency the 
Govorrioi -General, and ailvises him, in accordance with the pro- 
vdsions of clause 57 of the ronslitiition, to dissolve .simultaneously 
the Senate and the House of Representatives. The provisions of 
clause 57 of the Coiistilution have been completely complied with 
in respect of a Bill (‘ The Government Preference Prohibition Bill ’), 
which has twice passed the House of Representatnms, and whicb 
has been twice rejected by the Senate. 

‘‘ The almost equal numbers of the two parties in the House of 
Representatives, and the small number supportmg the Govermneat* 
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in the Senate, render it impossible to manage efficiently the public 
bumness.” 4/6/14. 

Later on the same day Mr. Cook sent a more comprehensive 
memorandum to His Excellency, setting foith the history of the 
controversy between the two Houses and the grounds upon which 
he based his recommendations. 

On the same day the Oovernor-Cleneral sent the following 
memorandum to the IVime Minister - 

“ Commonwealth of Australia. 

Govenior-Gcncral, 4 '6 14. 

Referring to the Prime Minister'f. momoranihim of this dale, 
the Governor-General desires to inform the Prime Minister that he 
gives him })ermis.sum to inform IWhameut of the Govenior-Gcneral’s 
decision to ch&solve both Hou.ses. and to prorogue Parluimont as 
soon as adequate tinaueial provision is made to carry on the Public 
Service in all its branches for a |H'riod snllieient to cover the elec- 
tions ’ 

It was generally admitted that neithei j>arty eoiild, under 
existing conditions, carry on the goveninitmt of the country It 
had been urged that the propel renusly uas (he dissolution of the 
House of IleproMentativ'e.s and not a di.sMdiiUon of both Houses 
Mr. Cook combatted his couteiition by pointing out that a single 
dissolution could not relieve the existing situation as liowever much 
the Liberal majonty m the Hou'-e f»f Hepre^eiitatives might be 
iiicreaseil as the result of a fit-sh single ehs'tion, it uoulil still have 
the same Senate to deal witli. in which the Labour party had a 
preponderating inajoiity, sufiicienlh strong to make the. parlia- 
mentary machine unwoikablo. 

It was argued by the Goveniincnt that the jiower vestwi in 
the Governor-General by clause 57 of the Constitution to dissolve 
the Senate and the House of Rejiresentatives himultaneously in the 
conditions therein set out is oiu) in the exorcise of which he should, 
according to constitutional principles, ho guided by the advice of 
Ministers possessing the confidence of the House of Representatives. 

On the face of the Constitution, it was a clear provision that, 
in a specified event, a specified remedy is available. The object 
of the remedy was to decide between the National House and the 
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House representing the States. The remedy was an appeal to the 
electors of both Houses , and if the result of that appeal was not 
decisive, an appeal to the newly-elected representatives of both 
groups of electois, in joint sitting 

The power to grant the double dissolution, and the power to 
summon the joint sitting, wore both vested in the Governor-General 
by the same section of the Constitution. It was not reasonable to 
suppose that the framers of the Constitution intended to place the 
responsibility of granting or refusing a double dissolution upon the 
Governor-(3eneral fiersonally- to place him in the invidious position 
of appearing to take sides \nth one House or the other, or with one 
pohtical part V or the other. It was reasonable to suppose that they 
intended the Governor General to accept in this issue the advice of 
Ministers who represented the majority in the House which, by the 
Constitution, is given the origination of supplies , and the right to 
challenge the deciMon of the other Hi xmber. 

Again, according to the .scheme of section 57, the double 
dissolution was a stage in the .sequence of events of which the joint 
sitting Is the uilmination It was inconceivable that, after a double 
dissolution, the Governor General would ever refuse the ad\nce of 
his Ministers to call a joint sitting ' It was equally inconceivable 
that it could ever have licmi intended that the Govonior-Geueral 
should, 111 his jKTsonal discietion, lefiisc the opportunity for tho 
tirst stage of the ajqieal. 

The coiisidciations guiding the Governor-General m deciding 
on the ad\ict‘ given, to grant a double dissolution, were necessarily 
quite differeul from tho.se which generally arise in coimectiou with 
a miuistcnul cii.sis. resulting from defeat in the popular Chamber 
followed by the defeated ilinistry applying for a dissolution of that 
Gharnber Keferenee has already been made, supra, p. 23:5, to the 
constitutional riili's whidi guide tho Reprc.soiitative of the Crown 
in giauting oi lefiising a single dissolution. These rules cannot 
possibly apply to such an extraordinary statutorj' occasion as that 
W'hich anses under soctuin .57 of the Commonwealth Constitution, 
where all the provisions of that clause have been completely com- 
plied w'lth, eventuating iii responsible advice to dissolve simultane- 
ously the Senate and the House of Representatives. This section 
of the Constitution of the Commonwealth is one Avithout example 
or precedent in any other Constitution. It was designed and adopted 
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by the Federal Convention, not as a means of settling party disputes 
or party conflicts in the popular Chamber, but as a means of settling 
deadlocks between the National Chamber and the Senate. The 
section provides a distinct scheme and plan detailing successive 
steps and stages in any particular conflict between the tw'o Houses, 
and defimug in advance the developments which must take place 
m order to bnng the dormant power of a double dissolution into 
action The first step is the seleetion of a test measure <;0 he intro- 
duced into the Htinse of Repo'stuitatives, its passage through that 
Chamber, and its transmission to the other. If it is rejected there 
must b^ an interval of thn'c months in the .same or suecoedmg .session 
After the required mteri’al the same measure must he again intro- 
duced in the ongniatmg Housi' again pa.sRt‘d and again sent to the 
other Chamber If it is rejected the .seeorul time then the conditions 

arise which eventually justify the advice of holli Hoiisos to lie dis- 

« 

solved. Assuming the advice is accepted a dissolution of both 
Chambers follows and a general election takes jilaco If the admiius- 
tration which ha.s caused a double dissolution is retiirni'd tnnmph- 
antly at the polls, Parliament is oonvened aiifl tin* same Bill is 
re-introduoed, passed and sent to the resisting f'hamher If the 
Bill 18 rejected by the Senate a thiril time, jiroviMoii is inadis for a 
joint sitting of both Houses 

It will he seen, therefore, that a double dissolution is but one 
step or stiige in the jirocess of settling deadlocks between the two 
Houses Of course if the Mmi.strj' winch ha.s advised a double 
dissolution IS defeated at the polls, controversy is for the time 
being tennmated, and the resisting {'hamher aeliieves a tniirnph 
This 18 exactly w'hat hapjiened in eoimeetion with the double dis- 
solution on the Government Preference Prohibition Bill A general 
election of both Houses wius held in yepteniher 1?>14 It rc.sultcd in 
the complete and overwhelming defeat of the ('ook Ministry and the 
Liberal party. The Labor party snei-pod<*<l in returning laige major- 
ities both m the Senate and the House of Represent-a fives, and as a 
consequence the Cook Ministry resigned and Mr l''rsHi:R formed a 
second Labour Administration 

This precedent is useful and important as showing that when 
pBoe a conflict betw«ien the Senate an<i the House of Representatives 
is ehallengerl and accepter! with a view to bringing the provisions of 
Motion 67 of the f -onstitution into operation the campaign proceeds 
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in succesBivo stages, and it follows that when a Ministry has com- 
plied with the requirements of the Constitution, they have the right 
to advise and to expect the Govemor-GJeneral to dissolve both 
Houses simultaneously. It is as well that sucn a view of the con- 
stitutional power should be understood and appreciated by all 
parties so that when the challenge has lieen delivered and accepted, 
both Houses should take warning that it is a serious and an important 
jirooediire which will result in either victory or disaster to one side 
or the nthei. It is not an experiment or a reconnaissance that can 
be lightly indulged in The section ina}’ be used as a two-edged 
sword It may smite the attacking partv as well as the resisting 
Xiarty Neither party and neither Hou.se should lely uxion the 
Oovernor-CciLCial to .shield them bv a refusal to act on the advice 
of his Ministers The Governor-General has little, if any, discretion 
loft in such a great crisis and it is not likely that ho would run the 
risk of refusing to follow the advice of a Ministry* having command 
of suxqilies in the National ChainlxT, and of refusing to act on what 
apjioai.s to be an implied, it not an expressed mandate of the Con- 
stitution 

It IS tiue that the section says that the Governor-General 
“ may ■ dissohe, iuit m eonstnimg other Acts of Parliament in 
which tlie woid " inaj ' oeeurs it has oiten been held to have a 
mandatory signification The woid “ may " is a mannerly method 
of mdicatiug the duty of a repioscntative of the King 

The powau- of a double di.ssolution is one of tho reserve powers 
of the Constitution and .should only bo resorted to on great and 
urgent occasions m\olvmg momentous issues of legislative policy. 

The result of the appeal to the country on this occasion shows the 
force of tins warning The question of preference to unionists was 
a party question and not one of national iniportanco or national 
significance, justifying a resort to such a critical and dangerous 
appeal The Liberals, on this occasion, stakeil all and lost. It is 
not likely that this reserve power will be frequently resorted to 
in the future The stake is too serious. 

Royal Assent to Bills 

58. Wlien a proposed law passed by both Houses of 
the Parliament is presented to the Governor-Genoml 
for the Queen’s assent, he shall declare, according to 

41 
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his discretion, but subject to this Constitution, that he 
assents in the Queen’s name, or that he withholds assent, 
or that he reserves the law for the Queen’s pleasure. 

Recommendations by Oovemor-OeneraJ. 

The (lOvemor-Cencral may return to the House in 
which it originated any propo.scd law so presented to 
him, and may transmit therewith any amendments 
which he may recommend, and the Houses may deal 
with the recommendation. 

Disallowance by the Queen 

59. Tlie Queen may disallou' any law within one 
year from the (.iovcmor-Cencrar.^ as.sent. and .such 
disallowance on being made known by the (Jovemor- 
Gencral by .sjteeeh or m<*,s.sage to each of the llou.ses of 
the Parliament, or by Proelamation. shall ann d the 
law from the day when the di.sallowance is ^o made 
known. 


Signification of Queen’s Flensure on Hills Reserved 

bO. A propo.scd law reserved''^' for the Queen’s 
pleasure shall not ha\'c any force unless and until within 
two years from the day on which it was presented to 
the Governor-General for the Queen’s a.s.sent the 
Governor-General makes known, by sjieecli or message 
to each of the Hou.ses of the Parliament, or by Pro- 
clamation, that it has received the Queen's a.s.sent. 

§107. “PROPOSED LAW RESERVED.” 

The onJy imiiofant proposed laws reserved under this section 
for the Royal assent have been the Customs Tariff Bill (British 
Preference) 1906, which was not assented to by the Crown, and 
the Navigation Bill 1912. This Bill was so reserved in oonforinity 
with an understanding with the Imperial Government as it was 
thought that Imjierial interests might be involved. The Royal 
assent was announced by lu-oolamation on 17th October, 1913. 
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CHAPTER II.— THE EXECUTIVE GOVERNMENT. 

Executive Power. 

61. The executive power of the Commonwealth is 
vested in the Queen and is exerciseable by the Governor- 
General as the Queen’s representative, and extends to 
the execution^®® and maintenance of this Constitution, 
and of tlie laws of the t'ommon wealth. 

§108. “EXECUTION AND MAINTENANCE.” 

Executive Power. 

In tli(* tasc of HufUlatt Patler <t- Co. Proprietary Ltd. v. Moore- 
hcad. (H)09) S (’ L R 330 attention was drawn to the fact that, 
bv section 101 of tlie t’onstitiition, the Inter-State Commission is 
endowed with such jioners of adjudication and administration as 
the Pdihameiit deems tieie.ssarj foi the execution and maintenance, 
within the Cominoiiuoalth, of the pro\nsions of this Constitution 
relating to trade and coiiinierce, and of all laws made thereunder.” 

The ((uestion wa.s raised to what extent, if any, this grant of 
power to the Commismon involved a withdrawal of power from 
the Executne Coxernment The validity of section 15 b of the 
Austuiliau Industne.s rrohorvatum Act was questioned on the 
Cl ound tjidt it vested la the Comiitroller-Ceneral of Customs authority 
which under section I (11 ot th<- Constitution could only be vested 
in the Interstate ( oimnih-'ion The High Court held that the 
power of niquiiy \eMed in the Comjitioller-General was not one of 
the iiiatter.s i>otrnhted to the Inter State Commission, and that the 
exocntiou and maintciianee cf the trade and commerce laws was not 
in abevance till the Commission was established 

Mr Justice Isaacs said (at p 387) — '* It is hard to perceive 
the limit of the operation of such a contention. Ministerial control 
and to a great extent judicial action, would be entirely superseded, 
ill the ordinary opeiatioii of government by a body entirely indepen- 
dent of the Executive, and not responsible to Parliament, and not 
necessarily trained in the law Its duties could not be f ulfilled 
without an immense staff all over Australia operating side by side 
with, but altogethei separate from, the regular members of fJi® 
public serxnce. I am quite unable to accept this view of the aoeWAn 
If for any reason Parliament thought It desirable* to invest 
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Int«-Stat« CommiBaion when created with the duties of inquiry 
under the Australian Induatiies Preservation Act, it could certainly 
do 80 , but I cannot agree that the only alternative to this is executive 
paralysis in regard to all the trade and commerce provisions estab- 
lished by the Constitution or enacteil by the Legislature And yet 
that extraordinary position is essciitial to this branch of the appel- 
lants’ argument." 

It rvas also cont.endi'd m the same ease that this ^lorvor of inquiry, 
being in the nature of compulsory dihcovcry in aid of criiiiinal pro- 
ceedings. was essentially judicial, and could not be vi^twl iti an 
executive officer (see section 7 1 of the Constitution) , being analogous 
to the examination of witnesses befort a jnsliee with a view to the 
commitment of an acen'<e<l jawsoii for tiial on indielinent 

The Chief Justvcc. Sir SAMrrn Griffith, neeeptcxl the analogy 
but held, on the authority of r 'or r IB di C .'{7, t Hat the 

functions rf an examining jtisti<>e in sm-h a ea.«e were nol iiidicial, 
but executive, and hclil aecoidinglv that section J.)H of the 
Australian Industries Preseivatioii .Vet was not un invasion of 
the judicial power and was valid (at pp lloo-lloT) 

State Interference. 

An attempt by a State, bv legislati\c or ('.vecntive net, to 
interfere in any wa\ with tlic free exercisi* of tlio executive jtower 
of tlie Commonwealth is invalid and moperaln e unless exjircsslv 
authorized by the (’oust it ut ion /f Kwifti v f’fffdii 1 C L R , !)1. 
See p, 85, supra. 

Federal Executu-e t'ouiicil 

62. There shall he a federal Executiv'o Council to 
advise the Governor-General in the government of the 
Commonwealth, and the members’™ of the Council 
shall be chosen and .summoned by the Governor-General 
and sworn as E.xecutivo ( ’ouncillors, and shall hold 
office during his pleasure. 

§109. ‘^MEMBEES OF THE OOHNCIL.'' 

HoDDianr KuiMeni. 

It baa been the proctica in the Cknomonwealth, on the formation 
of a Ministry^ to appoint one or more Executive CounciUoTs without 
TMrtfotios. in addition to the “ Ministers of State " nrovided for bv 
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aection 64. These “ Ministeis without portfolio,” or “ honorary or 
assistant Ministers,” as they are called, often assist in the administra- 
tion of one or other of the departments But, though members of the 
Cabinet and of the Executive Council, they are not “ Ministers of 
State ” within the meaning of the Constitution. They cannot 
therefore exercise functions which by statute are required to be 
performed by a Minister of State , but as Executive Councillor 
they can sign executive nuniitc.s, and countersign documents for 
signature by the Govonior-Goneral 

In England, Cabinet Ministers on resigning their portfolios 
retain the title of Pruy Councillor, though they cease to be sum- 
inonod to incetings of the Council The same practice holds in 
the Canadian Pnw Council and in the Executive Councils of some 
of the Australian Slates (r ,9 Victoria). 

• 

I'roviiiiions Hefornng to Govemor-Gcuoral 

()3. The jirov isions of this Constitution referring to 
the Cot'(*rnor-General in Coiineil shall be construed as 
referring to the Governor-General acting with the 
advice of the Federal Executive Council. 

Ministerb of State. 

• 

()4. Tile (tovernor-General may appoint officers to 
administer such departments”® of State of the Common- 
wealth as the (jOvemor-General in Council may estab- 
lish. 

Ministois to sit in Parliament 

8uch offiet'rs shall hold office during the pleasure of 
the Governor-General. They shall be members of the 
Federal Executive Council, and shall be the Queen’s 
Minivsters of State tor the Commonwealth. 

After the first general election no Minister of State 
shall hold office for a longer period than three months 
unless he is or becomes a senator or a member of the 
House of Representatives. 
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§U0. ‘‘DEPARTMENTS OF STATE . . . MAT ESTABEISH.*’ 

Upon the inauguration of the Commonwealth the following 
departments of State were established by the Govemor-Glonoral 
Under the authority of this section 

The Commonwealth Treasury, lat January 1901. 

The Attorney-General's Department, Ist January 1901. 

The Department of Exti'rral Affairs, Ist January 1901. 

The Department of Home Affairs. 1st Januarj'- 1901 


The following new departments were subsequently established 
under the same section. 


Department 
Prime Minister s 
Navy 

Woiks and Kailways 
Home and Ttmtones 
Repatriation . 


Date constituted, 
1 7 11 

12 7'ir> 

13 11 16 

14 11 16 
28 9 17 


Date gazetted 

28 12, 11 
12 7A5 
23 line 
22 2 17 
4 10/17 


On the 14th November 1916, the Department of External 
Affairs was abolished and its funetions weie taken over bv an amal- 
gamated department now known as the Home Affairs and Terntories 


Number of Ministers. 

65. Until the Parliament otherwiKe pro\’idcs, the 
Ministers”^ of State shall not e.xceed (seven in number, 
and shall hold such offices as the Parliament jirescribes, 
or, in the absence of provision, a.s the Governor-General 
directs. 


§11L “MIMISTERS OF STATE.” 

LPIGISLATION 


Ministers of St.4te .Ait 191.') 

The number of Miriisteis of State was by tliis Act increased 
from seven to eight and the appropnation of £12,0tX) a year for the 
salariM of such Ministers was increased to a sum not exceeding 
£13,660 pw year This was to provide for the appointment of a 
Minister for the Navy. 
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Ministers of State Act 1917. 

The number of Mhustere of State was increased to nine and the 
salaries of the Ministers of State was increased to a sum not exceed- 
ing £15,300 per year This was to provide fot the appointment of 
a Minister for Repatriation 

Salaries of Ministers. 

66. There shall be payable to the Queen, out of the 
Consolidated llevenue Fund of the Commonwealth, for 
the salaries”^ of the Ministers of State, an annual sum 
which, until the Parliament otherwdse provides, shall 
not exceed twelve thousand pounds a year. 

§ 112. “ SALARIES OF THE MINII^;rERS.” 

LEGISLATION 

Ministers of State Act 1915-1917 

Tne lump sum of £12,000 payable per year among Ministers of 
State has boon increased to £15.300 per year 

In Beaktn v. Webb, 1 C L R , 585, the High Court held that the 
salaries of Mini.steis uere not liable to a.s 808 sinent under the Income 
Tax Acts of a Stale The Commonwealth Salaries Act 1907, how- 
ever, authori'/es the taxation by a State of tlie salary, earned in the 
State, of a Mmister being a membei of Parliament elected in the 
State , it the taxation is not at a higher rate or to a greater extent 
than i.s irapo.sed on other salaries of the same amoimt earned in the 
State , ami this Act has been held to be valid 

Appointment of civil aervants. 

67. Until the Parliament otherwise provides, the 
appointment and removal of all other officers of the 
Executive Government of the Commonwealth shall be 
vested in the Governor-General in Council, unless the 
appointment is delegated by the Governor-General in, 
Council or by a law of the Commonwealth to some other 
authority. 
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§ 112a. “ APPOISTHENT AlTD REMOVAL OF OFFICERS.” 

LEGISLATION 

Commonwealth Public Service Aci’ 1902-1911. 

Divisions of Service. 

The Public Service of the Commonwealth consists of four 
rlivisious Tlie Ailmiiustrative Ilivision includes all l^ermaricnt 
Heads of Departments and all Chief Ofticcrs of DopaTtments, and 
also all persons whose oflieos the Oovenior-Ceneinl on the recom- 
mendation of the CommissioiK'.r diieetslo 1 m^ included in such Division. 
The Professional Division meludes all ofiicers whoso duties require 
in the person jxtrformuiq them some sja'cial skill or tcchiuca) know- 
ledge usually aeqiiired only in some -protession or occupation different 
from the ordinary routine of the Public Scr\icc, innl wiiosi- ollices 
the Governor-Gcnefral on the rcconimeiulation of llie CominisMonei 
directs to be incliKUxl 111 such I)i\isioii Tlie ( 'Icrn iil l>i\ imoii includes 
all officers w]io«e offii'cs tlie Govcriioi-Cuncral on the iccoiiuiioinla- 
tion of the Commissioner dii'wts to be iiu lulled in such Itivi'inn 
the General Division includes alt iiersous m the Public ScMvice not 
included in the Adnimistrative or Ih-otcssicnal or Clem ,d Doision 

The officers in the Adiniiiislrative Dnisioii (exciqit m the case 
of offieeis panl at a sjiecified rate In \ irtui' of aii\ ,Vcf) arc paid 
such salaries as may be ■jirovidcd m the Appropriation Act 

in the Ih’ofessional Divisuui and General Division (exciqit in 
the cast* of officers paid at a syieeified rate by viitue nf any Act) the 
officers are jiaid such salaries and wages lu accoidaiico with such 
fixed amounts or scales as may bo proscribed 

Classes. 

The Clerical Division is tbvided into five classes Each of 
such classes are subdivided as set forth m the Third Schedule of 
the Act and the rate of salarj- of any officer in a suIkIivihioii of any 
such class 18 that assigneil to such sulwlivision m such Schedule. 

The Act recognixos the pro existence of dopart-ments established 
under sections 04 or transferred under section 09 of the ('onslitiition. 

Pennaneiit Heads. 

The persons for the time holding the several offices sjieoified 
in the Second Schedule to the Act are described as the Permanent 
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Heads of the Department who are responsible for the general working 
of their respective departments and are required to advise the 
Mmister in all matters relatmg to his Department. There are also 
chief officers of dey)artmentB, performing such duties as may be 
prescnbed or assigned to them 

British Subjects only. 

With certain limited exception.s no person can be admitted 
to the Pnblui Servu'c unless he is a natural-born or naturalized 
Bub)ect of His Maicsty, and unle.ss he has successfully passed the 
examination prescribed 

Examinations. 

Separate entranee evanunatious are to be held in connection 
with the Ib'ofe'.sioiial and Clerical and (iencral Divisions respec- 
tively designed to test the efficiency and aptitude of candidates for 
emplovnient in such sec-(>ral Dnisions but the educational oxaimn- 
ation toi the Gi'iieral Dnision is oidy of an eleinentarv or rudimen- 
tary charaetci 

Service Commissioner. 

fhiwer was given to the Goyernor-General to appoint a Public 
Service (’miiinissiouer who has the powers and authorities cither 
prescnbed bv the Act or im[)Oscd on him by the Governor-General. 
Authority uas also given to him to appoint iiisymctors to perform 
such duties as the Commissioner assigns to them The Commis- 
sioner and insjieetors aie to he apyiointed for a term of 7 years 
and are eligible for re-apyiomt merit 

Powers and Functions. 

Tlie powers and functions of tlie Commissioner are very great 
and important, viz , to yiroposo any particular disposition of officers 
and offices and the dn-ision oi class subdivision of class or grade 
of every officer and le- arrangement or improved methoii of carrying 
out any work which ajqieais to the Commissioner necessary or 
expedient for the more economic efficient or convenient working of 
any department , to recommend for determmation the' division, 
class, subdivision of class or grade of every officei to keep a record 
of all officers showing with regard to each officer his age and length 
of service the office he holds and his division, class, subdivision of 
class or grade and salary under this Act , to recommend edtorations 
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of staff and transfer of officers in any Department necessary for the 
efficient working thereof ; to recommend the rate of salary to be 
paid to an officer occupyinij any particular office at any sum within 
the limits of his class or grade; and such sura shall bo the salary 
attached to such officer while he holds such office , to certify for 
annual increments of salaries of officers m the Clerical Division , to 
determine whether anj' officer is entitled to any increase as a reward 
Tor earnest application to duty and meritorious public service , to 
recommend promotions from any one class to the next higher class , 
to recommend tiansfors . to conduct examinations for entrance into 
the service, or for promotion oi tran-sfers therein , to determine 
the punishment foi offences , to recommend in what case it is desir- 
able in the interest-s of the Public Service to appoint to the Adminis- 
trative Division or Professional Division some pel son who is not 
in the Public Service . to certify that m his opmion there is no pt'rson 
available in the Public Service who is capable of tilling the position 
to which it is proposed that the appointment shall be made 

Other provisions in the Act relate to the transfer of State officers 
temporary omplovment. alteration of staff, dismissal and removals, 
life assurance and retirement of officeis 

Arbitkation Pubuc Sbrvkk Act 1911 

Arbitration Organization. 

Emplov'ees m the I’ubJic Service of the ('ommoii wealth, not 
inchidmg those em])loyed in the Naval or Military Defence Force 
only, nia} form oigannuition.s of not less than one hundred m mindier 
or an association of less than one hundred employees ma\ l>e formed 
provided it comprises at least threc'-fifth^ of all the jausons who 
are employees in that industrv' in the Public Service of the Common- 
wealth Such organizations may submit to the Court of Conciliation 
and Arbitration by ]ilamt any claim relating to salaries, wages, 
rates of pay, or tei ms and coiidilion.s of emploj’incnt of such meinliers 
Thereupon the Court has cogmzance of the claim, and can tleal 
with it in the manner proscribed by the Commonwealth Conciliation 
and Arbitration Act 19f>4-ll The Public Si*rvioe Commissioner 
and the Minister of any Department affected are entitled to bo 
represented before the Court on the hearing of such claims Th© 
Court has jurisdiction to hear and determine the claims and make 
any award, oi give any direction in pursuance of th© hearing or 
detorminatioik The Ibibhc Service Commissioner, the permanent 
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heads, and chief officers of the several departments of State and all 
persons in the Public Service of the Commonwealth are required 
to comply with the provisions of any award or order of the Court 
made in pursuance of the Act No award, order or direction of the 
Court, made under the Act can lie challenged, appealed against, 
reviewed, quashed or called in question or be subject to prohibition 
or mandamus in any other Court on any account whatever. 

COMMONWrALTH PUBLIC SeRVICK AcT 1913. 

state Officers. 

Any officer of the public railway or other service of a State, 
whether appomted thereto before or after 1913 is eligible for appoint- 
ment to a position in the corresponding division of the Public Service 
of the (commonwealth 

• 

Commonwealth Public Service Act 1915. 

Special War Provisions. 

In the making of appointments to the Public Service from 
among persons who have successfully passed the prescribed examina- 
tion, preference shall be given to those persons who have served 
with satisfactory record in any Expeditionary Force raised under 
the provisions of the Defence .'Vet 1903-191.") 

The maximum age of appointees to the Clerical Division is 
increased from 21 to 2.") years 

Any person not more than fifty years of age. who has served in 
the Permanent Naval Forces of the Commonwealth for the full 
period for which he enlisted or engaged, and has a satisfactory 
record shall, wuthout passmg the prescribed examination, be eligible 
for appomtment to 3113'' office in the Department of Trade and 
Customs which is classified m the General Division of the Public 
Service 

Leave of absence may be granted to an3’ officer who has enlisted 
m or boon appointed to any Expeditionary Force raised under the 
provisions of the Defence Act 1903-1.'), and the duration of such 
leave shall not, unless the Governor- Cieneral otherwise directs, 
exceed the period of service of the officer with the Expeditiontury 
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Forces. Leave of absence for a period not exceeding twelve months 
may be granted to any oflBcer who is called up, in pursuance of the 
Defence Act 1903-1915 for active service in Australia. Leave of 
absence granted under this section shall be without pay, except for 
such period as may under some other provision of this Act or the 
Regulations be granted with pay. The period during which any 
officer is absent on leave granted pursuant to this section shall 
for all puqiose.s he inoludeil as part of the officers period of service 

Temporary Employment. 

Xo person who has been teinporanly ein]>loyod in any de]mi*t- 
ment for six months contimioiisly or foi six months m the whole 
of any twehe montjis or foi any extended period as heieinafter 
provided shall dining Die six montlis following such ti'inimrary 
employment be eligible for fiiitber tempoiary employment in the 
Public Soi\U'<‘ * rpon a repoit from the IVrmani'nt Hi'ad of a 
Depaitment that for special reasoi's assigned the eontmnaiue bejoml 
the peiiod of six months of thetemporarv emjiloymeni of any iiersoii 
who has been t<‘m]ioiaril_\ em]tlo\ed m Dial l)e|>aitmenl foi six 
months is desirable m the jiubla interest tin* ( ‘ommissioru'i may 
authorize siieii extension if he is sati.stied that no otiicr suitahle 
person is available for the work to be ])erformed 

(’OMMONW KAi.iH Railway Act 1917 

Railway Commissioner. 

A Cominissioner is a]ipointe<l to manage the ( 'oinnion wealth 
railways Subj«s;t to the Act. the (’oininissioner shall appoint or 
employ such peisous to as.sisf in the exceution of this .Act as he 
thinks necehsary, and eveiw ]iersoii so a})])omled shall hold office 
during pleasure only The (’oiniinssioiier shall ]>ay such salaiies, 
wages and allowances to miriilovees as he apjiioxes and as the 
Parliament ajijirojiriatcs for that punio-se No ein]jloyce apyiomtcd 
under this si'ction shall witliout Die wTitten consent of the (’ommis- 
sionor engage m any omployuieut outsnle the duties ot his office. 
The Arbitration (Public Service) Act Htli shall apply to thi lailway 
service in like inannei as it a}iplieH t.o the Public Service of Die 
Commonwealth - - Provided that m its application to the railway 
service any reference in that A< t to the Public Service CommissiofKa' 
shall lie read as a reference Ui the Commonwealth Railways Com- 
missioner. , 
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Public Service Act 1917 

Privileges to Soldiers. 

The privilegeH and concessions granted by the Act of 1915 and 
1916 to men who have served in any Expeditionary Force, are 
extended to include members of the Army Medical Corps Nursing 
Service iM'cepted oi appointed by the Director-General of Medical 
Services for service outside Australia and to members of the Naval 
Force, who have been on active service outside Australia, or on 
ships of war 

Any person wlio has served w'lth satisfactory record in any 
Exyicditioiiary Force and who is eligible for appointment to the 
clerical divtsion triav he apyiointed to such class and subdivision as 
the Commissioner determines 

The C^immissioiiei is empowered to sjiecify that any particular 
public exainmation for admi.sHioii to the clerical division is limited 
to persons who have sieved with satisfactory record in any Expedi- 
tionary P'oicc 

The (hni'nior-Genoral may hv regulations jirescnhe that any 
person who lia.s served with .satisfactory record in any Expechtionary 
Forci'. and who has passed a prescriheil cxaniinatioii conducted by 
a University or other examining body, m any part of the British 
l)onnnioii.s shall he deemed to have passi-d a prescribed oxammation 
under the Act, notwithstanding that such outside University or 
other oxainiiiation is not a eomjietitive one 

Any person wdio has serveti wuth satisfactory record in any 
Expeditionary Force and whose ago at last birthday previous to 
appointment was not more than fifty vears, and w'ho has passed 
the presonbod examination, before or after the passing of this Act 
may bo appointed to the clerical division 

The temyiorary employment of a person who has served with 
satisfactory record in any Expeditionary Force may have the privi- 
lege of having the usual six months' limit exteijded from time to 
time by the Commissioner upon a report being made by the per- 
manent head that such person has satisfactorily performed his 
duties 
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Papua Act 1906. 

Lieutmaiit Oovemor. 

Tho Lieutoiant'Governor may in the name of the Governor- 
General appoint all necessary judges, magistrates, and other officers 
of the Torritoiy, who shall, unloss otherwise provided by law, hold 
their office during the pleasure of the Governor-General Every 
such appointment shall be temjiorary until approved by the Governor- 
Geiieral The Lieutenant-Governor may, upon sufficient cause to 
him apjxeiring, susjrend fiom office any officer of the Territory. 
Notwithstanding ain thing contained in the Commonwealth Public 
Service Act 1902 tlie Governor General may on the recommenda- 
tion of the Ehiblic Service Commissioner, and on his certilicate thatit 
is desirable in the interests of the Commonwealth that the appoint- 
ment be made, ajijuunt any olbcer of the Territory (other than an 
officer whose aji]* untment ns temporary) to any office m tjie Clerical 
Divi.sion of the Jhiblic Service of the Commonwtoillli, innl ma> on 
the like rcconimci datum recpiire the oftumr to efTctt diui (ontuiue 
such an assuiav'cc on Ins life as the Gov ei noi -Geneial tlimks tit 

Hu. II ('UMMISSIONLK AcT 1909 

High Ccmmissioner. 

Tlie Governor General may. subjeet to the Commonwealth 
Public SiiTV'kc Act 1902. appoint officers for the pcrformaiu e of any 
duties required in the execution of this Act The Gov eiiioi -General 
may except any such officer from any or all of the proMsions of the 
Public Service Act 

Tlie Higli Commissioner may appoint oflieers for the pcrforni- 
' ance of any duties required m the execution of this Act. Such 
appointments shall bo made in accordance with such instructions 
m that behalf as he rewives from the Minister Every such appoint- 
ment shall cease to have effect at the expiration of six months from 
the date of appointment, unless the Governor- General m the ineau- 
time confirms the appointment. 

COMMONWTEALTH PlTBIJC SeRYIUE Act 1918 

Telegraph Messengeis. 

Under the Act of 1902-11, section 32 (a), persons employed as 
telegraph messengers must, on attaining the age of eighteen years, 
leave the public service unless they have passed the presoribed 
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examination. By the Act of 1918, this law does not apply to 
telegraph messengers who have served with satisfactory record in 
the Expeditionary Forces, and who have attained the age of eighteen 
years after the Ist of November, 1915, unless the Commissioner 
otherwise directs 

Examinations Dispensed with. 

Whore the Commissioner reports to the Governor-General that 
it IS not desirable that the system of examination should be applied 
in 1 elation to any appointment to a specified position, or appoint- 
ments to a specified class of positions, in the General Division, there 
may be appointed to that position, or to a position m that class, 
a person who has not passed the prescribed examination. In 
making appointments under the provisions of this section, preference 
shall be gi\en to pt'rsoiis wlio have served with satisfactiory record 
111 any Expeditionary Force raised under the provisions of the 
Defence Act 1903-1017 Where the Governor- General so directs 
persons appomterl under the provisions of this section shall not be 
subject to the prcnusions of Part IV' of this Act 

Aliens. 

If after inquirs’ a Itoyal Commission appointed under the 
Royal Commissions Act 1002-1912 to inquire into the origin cf birth 
and parentage of jiersons in the Public Service or emjiloy reports 
to the Go voi I lor- General that it is of opinion that the co itinuanoe 
of any pcTsou in the Ihiblic Service or employ is detiimental to the 
public safety or the detence of the Commonwealth, the Governor- 
General may dismiss llic* pc'rson from the Public Service or employ. 
No person who is clismissecl from the Commonwealth Public Service 
or employ iii jiursuance of tins section shall be entitled to make any 
claim agauist the Commonwealth by way of compensation or other- 
wise in respect of his dismissal This section shall be deemed to 
have commenced on the first day of May, 1918. 

Holidays. 

In addition to the days mentioned in the Principal Act, viz : — 
Christmas and the following day, New Year, 2fith January, Good 
Friday and the following Saturday and Monday, and King’s Birth- 
day hohdays, there may bo observed as public holidays or half- 
holidays m the public offices of the Commonwealth, or in any part 
thereof, such additional days or half -days, not exceeding in the wholej, 
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in the caae of any office, four days in any one calendar year, as are 
prescribed. The Governor-General may by proclamation at any 
time for any special occasion appoint, in addition to the days herein- 
before named, any specified day or half- day to be observed as a 
holiday or half-holiday in the pnbbc offices of ihe Commonwealth 
or in any part thereof The Minister of a Department or the 
permanent head or chief officer thereof may require the department 
or anj' part thereof to be kept ojion in the public interest for the 
whole or any portion of a hohdav observed in pursuance of any of 
the preceding sub-sect loii.s. and may require the attendance and 
services of any officer of the departmeni during that holiday ; but 
in that case that officer shall be granted an amount equal to a day’s 
salary if a full day s attendance has been required and a pro])ortionato 
amount if less than a full ilav’s attendanct' has boon required 
Provided that no proportionate payment shall be less than one-half 
day's pay Wliere the hours of dutv of any officer are arranged by 
schedule and the attendance and s<*T\ices of that oftioer are reipiired 
during any holiday observed m jmrmuince of this swtion. that 
officer shall not he entitled to lece.ive in iesp(>( ( s)f his attendance 
and services during that lioluhu an amount greater than a full day’s 
salary The Ilcgulations may prescribe tliat the performance, by 
an officer on a holiday, of duty' commencing at or aftin- u jirescrilied 
hour of commencement, or terminating at or Ix-fore a preseiilierl 
hour of termination, shall not he deemed to be tlie performance of 
duty on a holiday This section eominences on the lirst day of 
January, IttHt 

Poblic Servants. 

The Commonwealth has exclusive ]k)W£‘t to make laws dcalmg 
with all jiersons m the Commonwealth ibihlic Service, and regulating 
and. if necessary, reducing their salaries , and there is nothing in 
section 84 of the Constitution to limit this pow'er Coimns v. 
Commonwealth, (1906) .‘5 C L R . at p .142 

In the United States, it ha.s been held that Congress has power 
to prescribe all needful regulations for the discipline of Government 
officers, and to declare w'hat breaches of discipline shall be treated 
as criminal offences. The power to forbid conduct which is incom- 
patible with the proper discharge of official duties, or which impair 
efficiency or tend to denKH-alize the public service, is necessarily 
vested in Congress , Congress has a wide discretion iu determining 
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what acts are of that character ; and only when Congreae has pal- 
pably transgressed the limits will the judiciary interfere. Such a 
case might ari.se if Congress should attempt to forbid an act of a 
nature pci taming so exclusively to the sphere of private conduct 
that it could not, by iiny implication, infringe upon official deport- 
ment oi diseiplnie Aecordimily section 0 of the Act of Congress 
of 1.5th Augii.st l.S7(i, < 287. which foibnls officens to give to, or 
solicit oT receive from, otliei oHicers any money for political purposes, 
was Imld to bc' constitutional Pvitfd Hinien v Ciirt'is. (1882) 12 
Fed 1{ , 824 

Concurrent Powers m Cnminal Matters. 

In \\(‘st(“rii Vmtrali.i a piisonor was convicted under section 
471 of tlie t'nnni'al Code of the 8tafe, passed in of uttermg a 

false diKimuiit to vil ,i tclegi.ini, contraiy to SLate lav On a 
case .sl.itiil to tlie Sujucme ('omt of the State, it va.s argued that 
the Sl.iti' law, as .qiphcd to fi'leai.inis w.is an encro.iehmenl on the 
e\'elnsiM> Coiniiionv i alt h jiovci as to inatteis relating to the Post 
and 'r(‘lc!n.i]ih I i«‘]iait incut The Court however, sustained the 
ioo\i(lioii holdinii tliat t'lic Slate retained powei (o deal with the 
olTe.ue (which onh indiiectlv .sfleelc'cl tlie postal authoiities) under 
its go,|ei<d eiiiiiiiial 1 iw iiotw ithstaiidiiig that the .n t might also 
he ■juiiii'h.ilile imdci Fcdcial law E i Mrlhniai'U (lOtXi) 8 
W A ]{ 144 


Coiruiuiiid cif Xii\al uiiJ Militarj Forets 

OS. The conniiiiu'i’' ' iii cliief of tlie naval and mili- 
tai'v fouu'.s of the ( ‘otiinionueulth i,s vested in the 
(Jovernor-denetal as the Queen's representative. 

<! 113. “ COMMAND IN CHIEF.” 

LEGISLATION 

T)i;khn('io Act 1903-191.5 Sections .53, .5,5 

In time of war, the Governor-General may, subject to the 
' proMsions of this Act, jlaeo the Defence Force oFaiiy part thereof 
under the orders of the Commander of any portion of the Korn’s 
Regular Forces or the King's Regular Naval Forces, as the ease 
may bo. The Military Forces shall at all times, while on active 
service, whether within or without the limits of the Commonwealth, 
1, r 42 
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be subject to the Army Act save so far as it is inconsistent with this 
Act , but so that the regulations may {irescribo that any provisions 
of tho Army Act shall not apply to the Military’’ Forces. 

Naval Defksce A<t 11)11, Section 3. 

Whenever the Conimonwcalth Naval Forces arc acting with 
any pait of tho King's Naval Fona-s or any part of the uav.al forces 
of an\ part of the King’s Dominions then, siibiect to any order 
made b\ tho (bncnior <lcner.il under the next toUoivmg sub-section 
the forc&s so acting togefhei shall uhilc .so acting lx* demued to be 
one force or unit of a foiie m commatul of the senior na\al ollicer 
present and acting lu a position of toinniand .iiid subject to his 
ordet.s, all oflieois lo the foicc oi niut stud! have a.s legards command 
and ib'sciy.Iiuc in rel.vtion to the < 'oiuiiumui alth N’a\al Forces the 
same puvvor.s and aiifliontt .i- it (hev non oiheets ni the Comiuon- 
wealth N'av.il Forces 

Where !U\\ au.ingcineut has been lu.ide between tbe (hoeni- 
mout of tile Comiiioriuealtli and the (loicimiieut of tin I’lutcd 
Kingdom or the (loM'nuncnt of an\ jiait nt the kings Donumon.s 
111 relation (u an\ joint action oi mulnai .u tioii in relation to tiiuning 
ot hcnnce hi the .N.n.d Fokcs ol the ('oiiniioun ealth .ind tin .\a\al 
Forces of the King and the naial forces of an\ jaut of the Kinv’.s 
dominions oi an\ of thos» turcts the <.o\enioi (iciieral nt.iv, bv 
order fuibli shed m tlic VnzetU g/ve such dueifioiis oi in.st ructions 
as he thinks lit ti < arn out the arrungetuent .\ni oidei tnnde by 
the GoMTiior (Jcneral in jMirsiidiice of tins ^'ction shall haio effect 
as if it Were enacted m this \ct 

Protistcr of Ciilaiii iIe|mtliiiPMts 

09. On a date or date.'' to lie jtroelainu'd by the 
Govemor-( U’miral after the eHtablisltxnoid of the Cotn- 
moirw’ealtb the following dopartments of tlu' public 
service in each State sliall become transferred^" to the 
(Commonwealth 


Posts, telegraphs, and telephones ; 
N%val and military' defence : 
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Lighthousos, lightships, beacons, and buoys : 
Quarantine. 

But the (]e])artments of customs and of excise in 
each State shall become transferred to the Clommon- 
wealth on its establishment. 

5 114. “ SHALL BECOME TRANSFERRED.” 

Order and Mode ol Transfer. 

The State Departments ot Post^, Telegraphs, and Telephones, 
and of Naval and .Mditnry Defence uere transfeiTod to the C'onimon- 
■\vealth by ])roeliim,il ion nndcT this section, on l.st March 1901 

As !eg.u'd», liglitliouM-^ et< . and quarantine, ho proclamation 
undei this section uas evei issued The explanation is that the 
soction mill goes power to t.ike over a ’ Di'partmeut " as a whole, 
with no means of delimiig oi selecting what should be taken. There 
were no di.stiiiit and indejieiident dejiai tinonts of lighthouses or 
qii.u.uitine Many haiboni beacons anil buov.s weio ot no Federal 
eoiieeni and the adiuiuistration ot (|nurantine was blended with 
that ot public health generallv Conscspiently when it was deshecl 
to assiiiiK' Federal coriltol o\ ei iii<tnne lights and qiiaiantine, this 
w'Hs done by legi'-latnm iindej ji.iragiaphs (vii j and (r.V ) of section 
.'ll of the roiihtiUitioii St e notes on those subsections. 

Official Status and Rights. 

Upon the liansiereiK e of Stale Depaitiiients to the Coinmon- 
W'ealth under section Hi) ot the (’on.stitution the rights of the officers 
of the depaitmcnt are definitely a-sccrtained and settleil, and an 
officer III such a department who is letanied in the service of the 
Commonwealth jireserves all his ' existing and accruing rights.’’ 
Under section S4 of that instrument the.se rights include a right to 
he retained in the service at hi.s existing rate of remuneration It 
is a question as to whether he is liable to have his rate of remunera- 
tion reduced by a competent authority, as would be the ease if ho 
remained in the .State service, and, if so, what is such competent 
authority Tho Comnioinvcalth Ehiblic Service Act 190’2, section 
78 (1) has no operation upon the “ existing nghts ” declared by sec- 
tion 84 of the Constitution to be preserved to officers tisansferred to 
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and retained in the service of the Commonwealth. Section 84 
operates as a charge upon the roninionwoalth I’ovoniie of a sum 
sufficient to give effect to it, and as a sufficient authority to the 
Executive Governineut cf the Connnon wealth to make the itocossary 
paynieuts to the persons cutitlwl to receive them . Bond e The 
Commonwealth of Anetraha (HtO.’l) 1 C ], R l.‘{ 20 A L T , 2ff(t ; 
9 A L.R . 254 

Certain I’owors of tjovoriiors to voi>t Jii flovcrnoi-GoiiPral 

70. In res]K'el of inutlcrs wliitli, under tliis (’on- 
•stitution, [tass to tlu‘ EKeoutive (Jovernmeut of the t'oni- 
monwealth, all powers and funetious”'** which at the 
establishment of tlu' Coininonwealt h are v(‘'.ted in the 
Govenior of a Colony, or in the (iovernor of a Colony 
with the advice of hi-' Exeentive Council, oi- in any 
authority ol a ( 'olony, shall vest m the ( iovernor-Ci'ueral 
or in tht* ( hn eruor-( Jeuer.d m ( 'oiincil, oi m (be <tii( honty 
exercising snnil.ir poui-rs under (he Commonwealth, us 
the case requires. 

iilUA, “ALL POWERS AND FUNCTIONS.” 

Determuung Amount of Retiring Allowance. 

An officer of a dcimrlim-nt of tin. jniblie .-.ei vice ot Niw South 
Wales wh o, on the ti-Hiisfi'l of the d< pailiiK-'it to tiie ( 'oimiiouivealth, 
was ret 'll! ted lo the M-i\ice of tile ( 'i>nimi>nwi-.i Itli was tifterw arils 
caiinl u]toii to rcliie uiidir the proMsions ot se<- (15 of th" ('oiiuiicm- 
wcalth Piihho Servii-i- Act 1*H»2, mid so iK-eaim- entitled L)\ virtue 
of Hitctioii 8t of the ( ’oustitiifion to a gialiiiti ealeulaled in accord- 
ance with the scale proMiled hv section (j(h sit b- sect ion (u ) of the 
New 8outh Wales Public Seivice Act 1S‘.)5 It vas held by the 
High ( ,V«irt (bat the discretion conferred by ser-tion (lO sub-m-otion 
(ii.) of the New South Wales Act as to the aiuouiit of tlie gratuity 
was vested in the tlovcrnor (huicra! by virtue of section 7t) of the 
Oorwtitutioii The Blatc of New Smith Waltnv The Commommilth, 
(1908) 6 0.L.R ,'215. 
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CHAPTER HI.— THE JUDICATURE. 

.Tudipial Power and Courts 

71. The jiidioiaP’^ power of the Commonwealth 
shall he vested in a Federal Supreme (^ourt, to he called 
the High CJourt^'® of Australia, and in such other^’’’ 
federal courts as the Parliament creates, and in such 
other courts as it invests with federal jurisdiction. The 
High Court shall consist of a Chief .lustice, and so many 
other Justices, not less than two, as the Parliament 
prescribes. 

Conspectus of Notes to Section 71. 

!) ll.l ' Tfir Ot DifT^r Powrn ’ 

lUsCt\<'tun\ hetwocu judicial and nuniRtenal vower 

liidu.stual uihitration 

Construction of State statutes 

0\cr-iu]irig jirior decisions 

Contcuifit of Court 

^ I Ui Tut Hk.k Coi’ui oi Ai stuajja ■’ 

^117 ' Otiii It FLDtIllI, CotKTS 

§ 115. “ THE JUDICIAL POWER.” 

Tlio Jucbtial power of the (.'ommonwealth is tiic power to hear 
and determine suits and eontioversies intu' jmrtcfi, arising in the 
jjiutiaiw or original luiisdietion and in the ajij ellate or final juris- 
dietion defined 1)1 the (’on.stitutiou Chaptei III. 

Distinction between Judicial and Ministerial Power. 

The Australian Industries Pieservation .■let lUlWi, seetion 15 b 
aiitlioi izes the (’oinpli uller-Ueiieral of Customs to put certain 
questioiKs to and to demand answers from, por.sons suspected of 
being eoneerned in i ontraets, in restraint of inter-state trade ; 
answers to such questions when given may he used as ei'ide.nce 
again.st siieh jieisuns ni any suhsequeiit legal jiroeeedings 

In the case of Huddnrt Parker <{• Co Prrrprielar]! Ltd. v. Moor- 
head (1909) K 0 L R . 3111 . the validity of seetion 15 b w'as impeached 
and tlie question for determination was whethei this eompnlsoiy 
discovery vested in a uon-judicial officer, ap[»ortains to the judickd 
power. It ivas argued for the appellant that the proceeding objected 
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to was iii principle analogous to the ejcamination of witnesses before 
a Justice of the Peace with a view to the eominitment of an accused 
person for trial on indictment , that in the event of the accused 
being tried before a Justice of the High Court without a jury the 
analogj' would be complete, while, if ho were tried on indictment 
and a jinJimiiuu'y iiivostigation before Justices of the Peace were 
necessary", the result w'oiihl only be to riivulc the preliminary inquitj 
into two stages not differing in c.ssontial (|nn)ity that such pro- 
ceedings before Justices of the Peace are alwavs regarded as judicial 
proceedings, that they innst, therefore, be regarded as an oxorciso 
of the jinlieial power , and furtlicr that tlie intcriogation of witnesses 
with a view to the ailministration of oithci the criimnal ot civii law is 
a matter that i.s in practice in British conntrias entnisteil to judicial 
tribunals, and must, theiefore, Im regarded as within the term 
“judicial power ns used m M>ction 71 ot the ( 'oaslitution. For 
the {'oimiionwo'altn it nas ailiuittcd that there was an analogy 
between the powers confened on the Conijitrollei (i‘(“')tTal and (ho.se 
exerecsed hy examiuing pistic.fs If was also (‘(uicedeil (hat of 
recent years Justice' even ismg the (u'm tnm of jirelnninai v e\amina- 
tion were sometimes legaKhsl ami sj oken of as excMcismg ludicial 
functions 

It therefore luvarne necessmv to eiKpiire nhal was the true 
nature of their functions On this jioint (he case of f'o.t r f'olpni/ye 
(1822) 1 B (.V ( ' , :i~ IS \ny in.s(ructive ainl authora(ive This ease 
whicli wa' rofetied (o liy the Chief Jihstiee (Sir S.i.MrKi, OiiiKKiTH) 
during the argument .sliows that at eorninon law tJie original function 
of justices of the jumc" was mmislerial and in no sen.se jmlKial. 
All the judicial fumtioiis which they have latel\ ueipiircd have heen 
eonferml (>y Statute 

liiJorniig to (,'o.r v Cttfnnhjf’, tlie Cliief .lu.sticc (Kir S.v.Ml^EL 
OBlFriTH) said - ■ 1 think this ease inii.sl lx* take.n as aii authorita- 
tive exposition of the law on thi' suhject as it then .stood It is true 
that sinc<‘ that, time many laws have hoeii paswd both m Kngland 
and Australia icgiilating the procedure up such iinjmries, hut 1 do 
not think that they have the effect of altering the essential nature of 
the inquiry', vhieh cannot be regardwl now, any more than then, as 
an exercise ot jurlicmi functions If this is the correct view, it follows 
that the iriquirv hj- the Coinptroller-Gonoral, w'hether icgarded OS 
a substitute foi , oi as a pueliminaiy stop to, an inquiry by justices, 
eaunot bo vagarded as a judicial function, and the foundation for 
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thiK argument conseqiiently fails. “ It is plain that the power 
which, hv section 71 of the Constitution, is to be exercised by Courts 
is a power of such a natuie that an appeal will he to the High Court 
from anything done in its exercise It is equally plain that an appeal 
does not lie to any Court either from an order of commitment or an 
order of discharge made by examining justices. Foi this reason also 
1 think that the proccodi.igs hefoie them cannot bo regarded as an 
exercise ot judicial power Ajiart from these considerations, I am 
of ojiinion that the mukIs ' judicial jiower ’ as used in section 71 
of the Coiistitution iiKaui tlie jiovvci whieh every sovereign authority 
must of necessity have to ilecide controversies hetween its subjects, 
or between itselt and its subjects, whether the rights relate to life; 
libtrfy or |»iojiert\ Tlie exoieise of this power does not begin until 
some tribunal \\hn h li.is power to give a binding and anthoiitative 
decision (whether subject to ajqical or not) is called upon to take 
action l’(i Ciiii'ii'i n, (' .1 SCLR at pp 


Mr .Iiistice ls\/v('s said --‘'Pho question of what is judicial 
pouei cannot .it iso in <i umtarv State in the precisi form m wiiich 
it pit.seiits itself here liccause, uhere the legislature is supreme, the 
only question is thr- ;isccrtamment of its wnll f’or this reason 
Engh.sh precedents of a strictly deei.sive i-haractei are not to be 
obtained It is oiiH where, as in the United State.s of America 
and the Coininuiiwealth of .Australia, the lx?gi,slatun* is of it.self bound 
to eonforni to an organic law that the question becomes acute. 
Even m America we do not find a jierfect analogv, because the judicial 
power of the United St.ites is not oiilv vested in the Courts, but is 
limited ill e\t('iit to the ten descriptions of eases specified in the 
Consutution so inat the test of wh.it is ‘ judicial power.’ is not to 
bo found liy iiierelv ascertaming the ambit of the judicial power 
which tlie Courts there ]»osse,s,s 1 have found no assistance from 
an_\ of the \mei lean cited e.ises " 

After quoting and examining a number of English authorities, 
ineludmg Sir Wm Klackstonk's (’ommpniaries, vol. 1, p 148, His 
Honor continued Taking these high authorities as 

affording the guiding jirineqiles for our present purpose, it appears 
to me the objection to section I. 5b that it is an exercise of the judicial 
power IS untenable. It is ministerial and its analogue can be found 
m almost every Customs Act ” 
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lodosiEial Arlntniticm. 

The question has been raised as to whether the Commonwealth 
Court of Conciliation and Arbitration is vested with legislative or 
judicial power Is it a judicial body, from the decisions of which 
an appeal w'iil lie to the High Court or is it a subordinate legislative 
body similar to the State wages boards of V'lctona ? 

In several ciises the majoritj' of the Higli Court {(tRIkkith. C .1 
and Barton and O'Connor, J.I ) liehl that the power vestial in the 
Arbitration Court was a judicial pow'cr to be c,\orc'isod in a judicial 
manner by a judicial odicci whose decisions were .subject to the 
corrective jurisdiction ot the High Court On the otiier hand IVlr. 
Justice IsAAC.s has liold that some awards of tlie Ai bitration Court 
wero in the nature of legislation A»ih(i/«t/i lUiol TkhU’ Em ploifces' 
Federation v Wlujhimr <( C<i , (IttIO) 10 (' L It , at j) JOO 

Important cbnseiiucnces would flow from the recognition of 
Federal industrial awards oj>«*rative in future .us legislatne nile.s. 
High Court could not review siu-h awards citjier by prohibition in 
it« original juri.sdiction or by aiiv procedure m its ajqicllatc juris- 
dwtion but .such award.s if ulha vires of the Constitution wniuld lie 
open to attack in' any Court in which an attcinjit were made to 
enforce them and they I'ould be pronoiinceil null .ind void So that 
if any industrial aw'ard be a legislatne .\ct the fiu ilities fur leviewmg 
its legality woulil be gieater ami more uiuussadable tjian if it were a 
judicial deterniination from which the rigid of ajipcal may ho 
Imiitod. The judicial jiower evteiids to the revn-w of legislative 
measures attempted to be enforced in judicial jirocecdiiigs 

Construction of State Statutes. 

The High Court will be reluctant as a general rule to put a 
different construction upon the Statutes of a State from that winch 
the Supreme Court of the State itself ha.s dei lured to be tlieir true 
construction , at any rat*-, iiides.s its deiusion is ilnectly invited by 
way of appeal, eiihei from the saiue Court., or from the Court of 
another Stat.e in a case involving the construction of identical 
words Bond i The ( 'ommouwenlth, (lilO.'J) 1 C b K , 13 

Ovavroling Prior Heosiona. 

The High Court is not bound by its own prior decisions, and if, 
in the Court’s opinion, a prior decision is manifestly wToug, it is 
within the judicial power as well as the duty of the Court to over- 
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rule that daemon. Per Ihaacs, Hiooims, Gavak Dvffv and Rich, 
-IJ (Barton, A ('J and Powers, J dissenting), that J. C. Wtlliam- 
son Ltd V. Musicians' Union of Ausiraha. 15 G.L R , 636, was 
ivrongly decided and must be over-ruled Australian AgnevUv/ral 
Co and Olher.s v Fednatcd Engine Driuers' and Firemen s Associa- 
tion of Au.shalasia, 17 (' LR 261 

The High Court is not bound by its previous decisions, but will 
only review a previous decision when that decision is manifestly 
VTOiig The King r The Commonwealth Court of Connliatton and 
Arbitrnhon (The Trarnimgs ('asi , No 1), 18CLR,.)4 

Contempt of Court. 

Statements made cnneeniing a .Judge of the High Court do not 
constitute a rontempt of the High (’ourt unless they are calculated 
to ohstnut or interfere witli the coiiise of justice, the due adminis- 
tration of the lav m the HighCouit Ji v Nicholls 12 C L H . 280. 

§ 116. “ THE HIGH COURT OF AUSTRALIA.” 
Organization and Seat. 

Under tiie heading (Constitution and Seat " the .Judiciary Act 
1903. section 4, declares that the High Court shall be a Superior 
Court of Recoid and shall consist of a Chief .lustice and two other 
.Justices who .shall resjiectabh’ be appointed by ('ommission. 

The Act No of lOtKi increased the number of Justices to 
foul, and the .\ct. No 31 of 1912. iiiereased thorn to six By the 
latter Act it was fiirtlier jirovided that, w'hen the Justices sitting as 
a Full Court are divided in opinion as to the decision to be given on 
any question, the que.stioii shall be deeuled according to the decision 
of the majority, if tliere is a tna|ority , but if the Court is equally 
dividi'd in opinion - (a) in the ca.se where a decision of a Justice of 
a High Court (whetficr acting as a .Justice of the High Couit or in 
some other capacity), or of a Supreme Court of a State or a Judge 
thereof, is called in (luestion by apjieal or otherwise, the decision 
appealed from shall be affirmed , and (ft) in any other case the 
opinion of the Chief Justice, or, if he is absent, the opinion of the 
Senior Justice present shall prevail See Ndtes to section 79, 
§ ■' Number of .Judges 

The principal scat of the High Court is to be at the seat of 
Government. Until the seat of Govemment is established, the 
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principal seat of the Court is to be at such place as the Governor- 
General from time to time appoints There is to be a principal 
registry at the prinei jial seat of the t'ourt as well as District Registries. 
Power IS given to appoint registrars, niarsKalls and other officers. 

§ 117. “ OTHER FEDERAL COURTS.” 

The original judicial jiower of the Coninioiiwc'alth is not entire!)' 
centralized in or monojiolized by the High ('oiirt of Australia; it 
may be by Fwleral legislation vested in other Federal Courts sjiecially 
created by Parliament and in State Courts clothed viitli Federal 
jurisdiction 

Judges’ Appointment, Tenun-, and Remuneration 

72. The Justices of the Higli (’ourt and of the other 
oovirt.s createtl by tlie Parliament 

(i. ) Shall he aiipointed’”^ by the ( iovemor-( ieneral 
m Pnuneil : 

(li.) Shall not he removed e\ee]>t by the (h>v<*rnoT- 
(leiieral in ('ouueil. on an <uldre.ss from both 
Hou.soh of the Parliament in the same wission, 
jirayitig for such removal on the ground of 
proA'cd misbehaviour or incajiaedy : 

(hi.) vShall receive such remuneration”' as the 
Parliament may tiv ; but the remuneration 
shall not he diminisluxl thiring their con 
tinuance m oilice. 

§118. “APPOINTED.” 

The following arc the tlatcs of the Cornmis.sions of the Chief 
Justice, Sir Samuel W Guifuith and tlic '-cveral ,lu-tices of the 
High Court who have no fai held ofhcc 

The Chief .Justice, olli October, UI03 , 

Mr. Jiis’tict' O Connor .oth flcfolier. ltK)3 , * 

Mr. Justice Bakton. ."ith October, lOO.'} , 

Mr. Justice Jsaai’s 12th Octolmr, I'.MKi . 

Mr Justice Hiooin.h, 13th Octolx'r, MMKi 
Mr. Justice Duffy, 1 ItJi Februar)', 15H3 ; 

Mr. Justice Powers, rdh March, lfil3 , 

Mr. Justice Rich, fith April, 1913. 

♦Died, l8th November, 1912. 
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§ 119. “ REMUNERATION.” 

The (’}iief .luHtice rooeivoa a .salary of £3.i>00 per year, and each 
.Tustioo leocive.s a .salaiy of £3,(KMt jjci \ear, also travelling expenses 
considered reasonable by Iho CJovcnior-General. 

By an Act passed in the .se.ssion of 1018, provision was made for 
payriiofit of a pciiMon or annuity to the first Chiof Ju.stice upon his 
resignation of his ofhee 

Such iiension oi annuity to continue diirnig his life and to be of 
an anioiiiit equal to wliat he would hav'c been entitled to demand 
under the laws of Queensland had he continued to occupy the office 
of Chief .Justice of Queensland during the ])<'riod, during which he 
lia.s occupied tlic ollice of Chief Justice of tlie High Court of Australia, 

U20 ‘^APPELLATE JURISDICTION.” 

Jill tion of Higl) Cmjit 

7.'{. Th(' High CouH shall hav’e jurisdiction, with 
811011'“^' cxcejitions and subject 1o such regulations as 
the Parliament juescnhes. to heat and determine 
ajipeals'-- from all judgments,'-'* decrees, orders and 
sentences - 

(i.) Of any .lust ice or .Tustices'-* exercising the 
original junsdiction of the High (^ourt : 

(it.) Of any other'"’ federal e-oiut. or eourt exer- 
cising federal'-'" jnri.sdiction ; or of the 
Sujneine''-' Court of any State, or of any 
other'* eourt of any State from which at 
the establishment of the Commonwealth an 
ajijieal lies to the Queen in Council : 

(iii.) Of the Inter-State Commission,'^'* but as to 
questions of law only : 

and the judgment of the High Court in all such cases 
shall be final '**'* and conclusive. 

But no exct'.ption or regulation prescribed by the 
Parliament shall prevent the High Court from hearing 
and determining any appeal from the Supreme Court , 
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of a State in any matter in which at the establishment 
of the Commonwealth an appeal lies from such Supreme 
Court to the Queen in Council. 

Until the Parliament otherwise provides, the con- 
ditions of and restrictions on appeals to the Queen in 
Council from tlie Supreme Courts of the several States 
shall be applicable to appeals from them to the High 
Court. 

CONSPECTUS OF NOTES TO SECTION 73. 

>fl20 “ AI'I’T-IjLATI' Ji Itl'.DKlION ' 

Limits of ftiipfllitio pinvor 
1)121 *' Exokptiovs ’ 

§122. '• .\rPE\i " ' 

§123. “ .\ii. .It dc.mi’.vth ’ Ac 

§124, ‘.TrsTJi.i'' E\i.h( 1 '.im. Oiik.in^i .It'niMiiiiTioN " 

L(lgl^lltlKIII 

JudirmTj' Act 190.) 1910, mmIioiik 27, .’14. 77 

§123, “.\NV Otiiku Fkiifrai, ('oprt ' 

J.AllJlsllillOn 

('t>iiim<)tnK'»hli roDi ilwtiuii ttmi .Irhitration Vet 191)4 )9ll, 
B<>ct ion I ) 

Commons call h Connlmtion hikI .Arhitraiioii Act 1015, sac- 
tiim 21 VA 

§12ti An) ('(HUT Exi.ki I'tsi. FfnrHM .JraisimTio'i ” 

.\ppoal to Hiyh Court in FtnUirttl canes 

Mode of appeal 

4p(}t»alN as of nijlit 

Tesf of Fcdeial piriadietion 

.Slate pioeoiluie in Fi'drial jiiiindiction 

Time limit 

Matteis pe/idinK m Hifih Court 
Removal of Federal eaiiaen 
MandarauH prohibition and injunction 
I'he [jott'ei of leniovul a hnineli of appeal 
Aftpeai in Coinmonwealth imlietable eoaCH 

§127. "SVrBEMK COT’BT OK ANV STATK ' 

Lefi(iBlatiun 

Judiciary Aet 1903 1910, sot'tion 35 
Appeals a« of riKht 
Any HiimniotiA or iiiattern 
Ajljjollatc amount 
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§127. “ SCTPHISME’ COTTRT OF ANV STATB.’*-— 

ClaunK Judireotly mvolvod 
St aUiR — marriage — divorce 
Intorjociitoiy judgment 
Special leave m civil fanea 
HahcftH coi pus 
Nivt ttialh 

Ajipi'alh fii>jn M^dict of luries in civil < asos> 

Leave Hiid -.pccml Icvve to appeal 
SjKHinl leave in cniiiinal vaHcs 
Rule le stall'd 

Ap])< »i) atif r acquiU.il by |uiy 
5ll2S OjHPP (Vjl Kls U1 A vSTA'11. ” 

^120 iM’J.aSlVTK ('<>MV1ISS1<>\ ’ 

^l.iO \vtJ !(►>*< I ISIVJ ’ 

Lumts of Appellate Power. 

TJio Const it lit loii section 7:{, "iv’es to tlio Hij'h Court, subject 
to oxeejitioiis anil conditions to he prescTihcd by Parliament, 
junscbetiOM to hear ,;i'rl di'eide apjK'iils front .inv dustiee of the High 
Court silling in pinnar\' jurisdiction , fioin othoi Federal Courts, 
from Couits o\ei(isiiie lo'dii.d imisdiftion oi from the Supreme 
Court of any State oi from any Court of fiiiiil ajipeal m a State, 
and from the Inter State Cominission The .buiioiary Act 1903- 
litJO section ,T) piescrilics the coi rlitions and I'xceptioris to the 
Ttgiil of ap]i(>al iioiii Suitiome Couits of States 

'I’hc t'oiniuonuealth P.uhauient has no autliorits to create 
any additional ajipellate jiirisdulioii TliO autln-iity if any, of the 
(Joint to lie.n an ajijical is to he soiic],! not in tho .ludiciary Act, 
but 111 the Constilutiou itself Section of the .Judiciary Act is 
to he icgaidcd not as a proMsiou for cicating riglits of appeal, but 
as malving cxccjitions hoiii the juiisdietion confeired by the Con- 
st itiit ion aiid -[iiescnbing legiilatioiis as to its oxercast* It has 
heon jiassed liv Pailiainent as its iiiterjirctation of tho method of 
exorcising the cxccjitmg and regulating ponor For the most part 
it appears to confei pinsdietion aflirmatively , it defines rathe'r than 
excepts In some resjiei-ts it icgiilales By defining the cases in 
whieli apjioals max' hi* brought, the iinjilication is raised that appeals 
cannot be bi ought m any other cases. Tho section should, there- 
fore, bo construed not as giving jurisdiction, but as making excep- 
tions by implying a negation of jurisdiction in every ca«) where 
jurisdiction does not purport to be affirmatively given . mt4 

Garran's Annol Const., at p 738. 
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Although it stands under the heading “ Appellate Jurisdiction,” 
section 35 of the Judiciary Act does not purport to be an enumoratkMi 
of all the Courts from which apjieals cuui be brought to the High 
Court If it did puqiort to be such, it would not bo complete It 
refers only to appeals from State Suproiiie Courts and other State 
Courts from which, at the establishment of the Constitution, apiwals 
could be brought dmect to the Queen in Council , it is silent as to 
appeals from inferior State ( 'ourts invested w ith FVderai jurisdiction. 

Tlio right of litigants to apjioal from such Courts. dm*ct to 
the High Court is given by tlie Constitution si'ction 73 siilijeel to 
conditions prescribed by fh<' .liidieiary Act section 3!) {!/} and (c) 
Qutck and Orwm <» Jitditml ]> 14.3 

It .should be noted that ■'<-i‘tio(i 3'» of the .ludi(iHr\ Ail does 
not confer Federal piriKihetioit on anv State ( 'oiiit it nieiel> affirms 
that there may l>e an appeal as of iigJit in speulie easC', and by leave 
or by special leaie in otlier ea.s<‘s again.st tin- |iidgni(mls giieii or 
pronounced In State Siijneine Courts Mhethei in the exereiM of 
Federal lunsihction or otherwise We have to looU (>lM-wlieie for 
provisions investing the Siiptenie t’oiirts and othei Comts of the 
States with Federal jiinsdietion that (»io\ision is to lx* found m 
section 39 of the Judieiart .\et where it i.s liedged about witJi con- 
ditions of a most precise diaraoter 'Fhe main olijeet of those 
conditions is t/O confi'i Federal |iui.sdietion on |S>tate Courts yiih 
mdo. reserving to the High Court exrliisive ap])i llati junsdniion 
in such cafK'S Quirk and (hoom v .liidirml Fairu/ . at ]t 144 

§ 121. “ EXCEPTIONS.” 

Pailiamont may inahe exceptions .'ukI regulations hmitiiig the 
right of apj-Kial to the High t'ourt from ail judgments, decrees, 
orders and sentences -- 

1. Of Justices of the High Court exercising original jui-is- 
tiim , 

2 Of any other P'odcral Court such as the Conciliation and 

Arbitration (-'ourt , 

« 

3. ()f any Court exercising I'lsJeral jurisdiction ; 

4. Of the Supreme ( 'ourt of any State ; 

5. Of the Inter-State Commission but as to questions of law 
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§ 122. “ APPEALS.” 

The appellate /urisdiction of the High Court is the creature of 
Statute, and the Court is not at liberty to say that because an apjieal 
lies to the High Court from all judgments, orders, decrees, and 
sentences of the Supreme Courts of the States it would entertain 
ajijilicationa to review tliem except in accordance with the law and 
practice of the Court Daqmnov. Bellotti, 11 App Cas , 604 

Whatovei power the High Court may have to entertain an 
appeal from a )udgmeut of the Supreme Court of a State', it must 
give judgment ai cording to the law of that State In other words, 
the jiowei to entertain an ajcpcal does not confer on the Court of 
Apjieal jiower to adniiiiistcr a diffcieiit laiv If, therefore, this Court 
had m anv case pii isdic lion to entertain an application for a now trial 
111 a eiiiainal case, it would be boiinel in dealing with the application 
to aj)])ly the l.iw of the State as to "uniting new trials in such eases. 
The Court eaimot make a ii(>w law to itsidt It earinot grant an 
ajijmal wliicli would lie tiitile or aboitive and unenforceable by the 
law of tlie State fho (iRiiriTH <'.I m The King v Sj7.oic, (1916) 
20 V L II , at p ILC) 

The tiu'uiiistaiKc that m leferrnig to the exercise of the Royal 
I’rei ogative the wotd ' ajijieal ‘ is sometimes used m an extendetl 
'cnso cannot enlarge its meaning as used in the Constitution of the 
iuslrahaii Cominonvcealtli so as to iiu hide a geiicial ])ow'cr of super- 
vision over the jiroceeduigs of the Supreme Coiats of the States. 
Pi I (iKiniTii, (' J 111 T/ii Kingr Snow, (1915) 20 (’ L R , at p. 327. 


i? 123. “ ALL JUDGMENTS, DECREES, ORDERS AND 
SENTENCES.” 

As to the meaning of these exjiressions see notes infrn, under 
the heading of ' Appeal ” ” New Trial ” 

§124. “JUSTICE EXERCISING ORIGINAL JURISDICTION.” 

LEGISLATION 

Judiciary Act 1903-1910, Sections 2,7, 34 and 77. 

The High Court has jurisdiction to hear and determine appeals 
from all judgments whatsoever of any Justice or Justices, exercising 
the original jurisdiction of the High Court whether in Court or Chn.»p *« 
bers, with the following exceptions, viz. ; — 
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(1) An appeal sliaJl not lie to the Court from a decision 
of a Justice of the Court, or from a decision of the Supreme Court 
of a State exorcising Federal jurisdiction, with respect to costs 
which are in the discretion of the Court, except by leave of the 
Justice or Court 

(2) In the case of error apparent on tlie face of the proceedings, 
an appeal .shall not without the .sjan-ial leair, of the High ('ourt be 
brought to the High Court from a judgment or aontonce pronounced 
on the tiial of a jiet.'Jon chaiged eith an mdictahic offence' figainst 
tfie laws of the Commonwealth 

S125. “ANY OTHER FEDERAL COURTS.” 

The Higli Coiiii was est.ihlislied h\ tli(' Constitution, luit in 
fwidition to th(' Hiuh Conit I’ailiaineiit nia'^ cre.ite und orLuvinze 
other Federal ('oii'.t.-, an<l invest tliein witli f'eder.il |un,sdi< (am 

Parliament cunld create Cncuit Conrt.s of j nnian jurisdiction 
similar to tho.so cstalilistu'd bv Congiess m the Ciiilcd St.Ues, or 
Courts dealing with sjiei'ial luatu is sik h as lutei state and external 
commerce 'I'lie .ludges of siuh Coiiits liowetcr. would Jiave to 
he apiiomted .siilijt'ct to tlie .s.iuio life and good behaviour tenure 
as that pri'ScrilM'id for Jii.st u Os of the High < 'out t liy the ( 'oust it iit ion, 
section 72 Tlx* lutei -State t'ommissioii is nut smh ,i. Court 
C'nnimoimunltli r Sur Son'h H fib s, (11*1.7) 2b C I. R , .71. Tlie 
Commonwealth Conciliation and ,\ibitia(iou Court i.s .such a Court , 
it IS a judicial both’ ultliough it cannot enforce its own decisions 
Waterm'ir WorI.rr'i r. ./ IT Al( xiiiidir ]Jd , 2.7 C L R 4154, 

(IhhS) A L ]{ , J4I 


LKClSLATION 

COMTWONW'EALTH CoN( ll.IATION AND ApKITRATION .Ait 14b4-1911, 

Section ;il 

“ No award or order of the Comnionw'ealth Conciliation and 
Arbitration Court shall be challenged, ayipealed against, reviewed, 
qnaRlied or called in qiie.stion or to be suliject to jirohibition or inan- 
tjamus in any Caiurj/ on any account whatever ” As to whether 
Ais denial of the riglit of appeal to the High Court deprives the 
Court of its original corrective jurisdiction to grant yirohibition or 
mandamus, see Notes to section 76 (v ), § Prohibition, Mandamus, 
Injunction. 
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CONOILlATfON AND ARBITRATION ACT 1915, SoctlOn 21 aA. 

The Cotnmon-woaltli Conciliation anil Arbitiation Act 1904- 
191 5 section 21 aa, on.ililing one .Justice of the High Court to decide 
whether in a gnen casi' there is an industrial dispute within the 
meaning of section ."il (\\\\ ) of the ( onstitution is a valid exercise 
of the legislatue powii of the Parliament So held by Isaacs 
Hkjgivs Ovvan Dciii .'’mMitsand Rich .J.J (Crti uth C.J 
and lUiimA -I dis^eelni!^) Ifnasheld also Isaacs HtgoiNS, 
Cavan Druv Ron i ns nid Ifn ii I J tii if the jirovision m sub- 
seclion 4 of seitioii 21 \a that tin dei isnni of a Iiistiei' of the High 
Couit Unit theic i-- an iiiifiisliial dis(>uti is not to he subject to any 
ap|)e il to the J 1 1 /' (unit m it - i|i]iillit( piiisidi lion is an exception 
from In it |n isdiitioi Aiitniii tli mealing of section 73 of the 
Consi 'tiition T>v Isvi's <,v\\ Diiiv md IHi h .).) -Snb- 

MCi till i of SI (t ion 21 I I oi,K 1 1 1 ] till ' to a dei i Jon of a Justiio 
sittn g 111 (hini) 1 1! lliitiN.. f Ia en if .siih sect ion 4 of 

scftion 21 v\ niii i ^ 'hit (I i cst ot tlie siition Mould be valid 
and It is It e dntv o' (ii In-tui Ik ton wiiuin the ipj'lii ition comes 
to piixeid with I'l nunniv m imisiiiiKi ot tie wouh ot the Act 
and to li i\i (111 I llei t ot Ills (!i I ision for jnoi 1 1 dings ni vvhicli the 
(jucsti iiiotn I'Uiti I nolooid^ffii cv uledv)] j)ost])oii(d Fulriatul 
F>iqu< l)iuii'^ int'l liKnnii'- {’^••orKihon of h/s'iafa^^ni r f’olonMl 
Ihjtiniiitn U'l F' (IM1(>)22( 1. R ln3 

it 126. “ ANY COURT EXERCISING FEDERAL JURISDICTION.” 

I.RCISLATIOX 

.liOKiARV \n (I'Kf)) Sections'! 

Tlic Suininu (onits ol Stales as well as the inferior State 
Courts suth as Distiut Courts Count’' Courts Courts of General 
Sessions, Courts of I’ettv Sessioiib, Small J)eht Courts, have been 
invested witli Tedcial )uiisdictioii undei tlio Constitution, section 
77 (in ) that 18 eveieising the (udieial povvei of the Commonwealth 
asaigiiod to tlieiii , eagag'od in the admmistiation of Commonwealth 
law as distinguished from State law , matters ansing under the 
Constitution or mvolvnng its mteipretation , matters arising under 
any law made by the P<irliam«nt 

Appeal to High Court in Federal Cases. 

Every dooisioii of the Supreme Court of a State, in Fedetail 
jurisdiction, shall be final and conclusive “ except so far as an 
appeal may be brought to the High Court.” 
ur 


43 
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Wherever an appeal lies from the decisien of any Court or Judge 
of a State to the Supreme Court (»f the State, ap appeal from a 
decision m Federal jurifuliction may l>o brought to the High Court. 
The High ('ourt may grant sjiocial leave to apjieal t(» the High Court 
from any decision in Federal lurisdiction of any Court or Judge 
of a State notwithstandmg that the !a^v of the State may prohibit 
any ai>peal from such Court or Judge 

Mode of Appeal in Federal Gases. 

Ihider the Tiuh-s of ('ourt I’art 11 , section 111 , rule I (22iid 
August. 19(14) an apjx-al to the High Court in Fedeial jiirisdiclion 
oases is to bo broiiglit in the same inamiei as is prosenbed bv the 
law of the State for hnngirig apjwals from (he same (’ouil to the 
Supreme ('ourt of the State m like matli is 

r 

la the ease of A’/ flauhn (I'n'Hil ‘J ( ' L It , 7iVi the defen- 
dant was eonvKted in tiie Police Coint, Sv<lnc_\ fui an otfeiioe 
against the linmigralion Act 1001 and wa.s tineii iloo Xu appliea- 
tion was made (o the High C'ourt on behalf of (huilen ioi a rule iitsi 
for a prohibition to the magi.strales The (’Juef Jmsia e Sii S.v.mtki, 
Griffitk, .said In tins ease tlie lu.iller u.m heard liy <1 magis- 
trate exereismg Federal juiisdietioii and fioiii lies ihsision an appt'iil 
lies to the Snjireme Couit ami tlieiefore uiidei that seetion an 
aiipeial may be brought to thi* High Court In gTanling rules 
mti for a piolubition it is u.sual lor the Siijirenie ('(mil la .satisfy 
Itself that the eorrectness of the fleeisnm is o^kmi to doubt, and it is 
not uiieoiiimon to refuse a rule wis; Witliout .saying tliat we will 
grant a rule nni in ecery ease in whieli it is usked foi, we think we 
should bo somewhat liboial in the iriteqiretat loti of section Ji) (//) 
of the Judiciary .Xct ISK):?. conMdeiing tiuit, by tlie adojition of 
another form of appeal, an ap]K'al might be brought wntliout the 
leave of tlii.s (’ourt Without e.xpressmg any opinion as to the 
merits wo think we should grant a rule ff/m 

Tlie right of appeal in Federal matters give.ii by section 73, sub- 
section (ll ) may be exercised by dilferent iVK'thods of procedure 
under varying ruuiieH according to the provisions of State law's. 
Thus it has been held Viy tJie Full Court of New South Wales that 
appeal includes in Now South Wales a statutorj' prohibition granted 
by the Supi’ome Court ( Ax parte Oessefrmnn, (1902) 2 S.R. {N.S.W.), 
140) ; and by the Supreme Court of Victoria that appeal inoludea 
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in Victoria proceedings in the Supreme Court by way of an order 
to review • Stephens v Abrahams, (1902) 27 V.L R., 763 

Appeal as of Right in Federal Cases. 

Whore an a^ipcal lies from a State Court to the Supreme Court 
of a State, a like ap])eal will, as a matter of right, lie to the High 
t'ourt. In Roberts v Ahern, (191(4) 1 C L R , at p. 417, Roberts, 
a post office contractor was convicted in the Court of Petty Sessions 
at Ingleuood, and a])]>oalod to the High Court 

The Chief Justice Sir SAMmi. Okifitth, said - ‘ In this 
( aso sjiecial loai c In appeal was granted by this Court. The 
ileciMon was, howiwei a decision gi\eii in the exercise of jurisdiction 
conferiod by section 39 of the Judiciary Act, from which an appeal 
lies to the High Court as of right The leave, therefore, which was 
asked for er abnndnnh raiilcia must not be regarded as a precedent 
for holding that tlic Court can or if it can will grant special leave 
to a])])o<il tioiii a decision of an infenoi Court of a State given other- 
wise Ilian in llio exercise of Eederal jiiiisdictioii 

All ajijieal to the High Court from a decision of a Court of Petty 
Sessions of \’K(oiia I'xercising Fedoial jiirisdu tion in tht case of a 
I nil debt icco\ciahlo suininarily when the siini irnolved doi“s not 
exceed ^16 max- under the Rides of the Hiiih Court, Part II.. stiction 
JV , rule 1, be bi ought bv w'ay ot order to review notxxnthatanding 
that bv section 21 ot tlie Justices .\et 19(14 (A iet ) in siuh a case the 
granting of an ordei 1(> review is prohibited Prentice v Amal- 
qatmttrd Minttiq Emploip es' Association of VUtonu and Tasmania, 
15 C L R , 236 

Tlie term ' fcdeial jnrisdietion ” means authority to exercise 
the |udicial jtower of the Comiiionw'ealth, within certain limits pre- 
scribed Then ‘ federal jurisdiction " must include apjxdlato juris- 
diction as well as original jurisdiction The whole scheme of the 
Constitution assiunes that the judicial jiower includes both these 
giants of jiowor From the history of the Constitution and the 
practice in Eiiglisli-siieaknig countries, it must be taken for granted 
that the judicial power was known by the frilmors of the Con- 
stitution to include both, and that tiiose framers intended that th® 
judicial power might he exercised by Courts of original jurisdiotioKi 
or by Court s of appellate jurisdiction The power to er^te a Fedeild 
Court dejiends upon the Constitution, section 71. The iwHmi&l 
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powei exists as an attribute of sovereignty, and. so far as it is not 
loft to the High Court, it is for the Parliament to say what juris- 
diction each Court shall have Section 71 combiiiod vith section 
77 (I ) moans that the Parhameul may establish any Court to be 
called a Federal (\mrt, and ma^ give it lunsdiction to cxeTcine any 
judicial pouei of the ('ommoiiMcalth winch the Pinhament may 
think fit to confei ufion it, cither In nay of apjx'llalc or original 
jurisdiction. Section 77, '■nh net- (in ) miiKt rcctivo a fciiiulai 
interprttation Paihament iii.i\ nnest anv Comt of a State \\ ith 
authonti to evetciv- Fedi lal jiidind ]muci, again to the ext ml 
pKmcrihfxl In tlie Sialiiti 'riicio i-. nottniig to n-Jliut that jodn ml 
power to oi iginal jin imIk tion ain iiioie t ii m to apjielLit'' jii> isdu inm 
There eim he no doiiht tiiat Pinhament iniirhl tlniil^ lit to nne-^t 
one Fcdcuil f oiirt e \< Itc-ui i\ viith oneiu.d pii I'^du t ion uiiotJn r 
Fcdeial Couit wilh a]i[>elliUe |iimdi<lion and anolliu uitli tioth 
There i^ nothing to hunt tliat jiowei Am jiowi i th if t ilK Mil Inn 
the wotiK fed* ral |iu imIu t ion nnn he (oniiirMl in an) ( ouit 
which Parhaiii*-iit thiid>-. lit to ime-t miIIi reder d pn I'-di* t ion 
P'rom all sii* h Coiiif - an ajijit a! in -< to tl.* Hiirli t oiii t /’( r ( Jinn ii it 
CJ III ..l/i In/, i Lfluit'ii d( LI; at pp (io2 (lOj; 

The Test of Federal Jurisdiction. 

A Court of Slumln^^ ■IiiiimIk lion of .i Slat* ixnimis h'l di'i'al 
junsdiclioii 111111111 the nnmnitig of m* lion .7 I (Jj (d) of th* d!iil)ei,>T\ 
Act 1907, if it he nme-.Hui in th*' jiaiticnlai (mm toi tin- ( oiiit to 
<leciil(‘ an\ *jucsti*)n amuig unilei th*‘ < oiistitiilion oi in\*il\ing its 
inti-T-jiretalion If however, MheltoM tint ijaestion m ansvveicd 
rightU III wT*nigh tliet’fnirt ansMt'i'' nmitlnn ipi(''lion not aiiMiig 
under flic t'<)n‘'titntion or iinoKing its nd* ijiudalion an*l Uieir 
answer to that other *iiic->tion ena)il< •< (h* ni to de* ide the case, 
tho Court do***, not exer* ine Fedeial )uu-duli*m and therefore no 
appeal lu's to iho Higli Court from that deei-ion Mtllirr Ifaircis 
5 C.L R , HI* 

It was hehl hy the F'ull Court of THsinania that th*' (piestioii 
whether the Licen.smg Act of that State ih a projmr exercise of tho 
police powers of tht' State m a f|UOHti<m inv<ilvmg the lutorprotation 
of the Constitution, and that mudi a question, being one of Federal 
jurisdiction, cannot he determined by a (kiurt of Summary' Juris- 
diction not oonstitnte*! in accordance with paragraph (d) of this 
section ; Oonlan r Walls, (1911) 7 Tos, L-R., 40, 
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State Procedure in Federal Jurisdiction. 

The Federat«*d Saw Mill and General Wood- workers’ Empidyees’ 
Association (J^delald(“ Branch), which was registered as an organiza- 
tion under the piovihions of the Commonwealth Conciliation and 
Arbitration Act 1004, proceeded against John James Alexander, by 
oomiilaint, in a Conit ot .Suminarv' rlnnsdiction constituted by a 
Special Magistrate of South* Aii.stralia at Adelaide, to recover 
£1 Ifls. Id . as being the amount of levies and dues alleged owing 
hy the defendant to them in ros]»eet of a period beguming before 
23rd September 1010, and extending to the date of the complaint, 
2fith September 1011 

the rules of the Association it was jirovided that — “ no 
member shall discontinue his mcinberslu]) without giving at least 
three months prcniously written notice to the Seeretai'y of his 
intention so to do, itoi nithont ]»aving all mcmhei%bip subscriptions 
and dues owing by him to the Association " By rule 19 no person 
could ec'ase to lie a inemhei unless he gave at least 3 months’ notice 
to the sccietaiy and paid all foes owing by him to the Association. 
On the 23rd .liuie 1910 the defendant sent a -wntton notice of his 
K'signation ot inemh(*i>liip to the secretary of the* Association, 
and ho adimttc'cl at the lieaiing that ho was a member until 23rd 
iSeptoinher 1910 and tliat he then owed 15s. Od. for levies and dues. 
By the .hidiciai\ .\ct 1003, seclion 39 (2) the several Courts of the 
States witlim their respeetive jurisdictions have authority to hear 
and detenume cases arising under Fedeial Statutes The South 
-Vustrahan .histiees Act 1S.10 sec tion 10, piovides that " in all cases 
where no tmio is alieadv, or shall hereafter be, specially limited for 
making " any eonipldiiit heioro a .Justice “ such complaint shall he 
made ivilliiii six c.ileiKldr months from the time when the 

matter of such eoniplaint arose ’ 

The Magistrate dismissed the eomplamt on the ground that the 
claim was haned hy tlie time limit section Upon appeal to the 
High Court the decision of the Magistrate was affirmed. Where, 
by a Commonwealth Statute a new juiisdictioii is conferred upon a 
State Court, the State Court is to be taken as it is found, with all 
its hmitatioiis as to jurisdiction, unless otherwise expressly declared. 
The juoviBions of the State law relating to procedure and limitations 
of actions and claims must pi evail It was further held that a pwson 
who had been a member of such an association was jiot liable fot 
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levies and dues mad© by the association tdtear the expiration of 
three months from the time when he gave written notice of his 
intention to disoontinue his membership . Federated Sate Mill, 
Timberyard and Oemral Woodworkers' Association ( Adelaide 
Branch) v. Alexander. (1912) 15 C.L R . 30H 

lime Limit 

• 

The provisions in section 2 of the Second Schedule to the 
Commonwealtli Workuieii'.s Coin]>ensation Act 1912 that the 
decision of a Clounty C'ourt (winch term inchidc.s a District (!ourt) 
shall bo final unless withm a prescribed lime either party a|)]eal8 
to the Uigli Court or the Supreme Court of tlie State m which the 
County Court is situated m <iu exception from the ap])ellate juris- 
diction of the High Court within the meaning cf .section 73 of the 
Constitution and thereforf'. no ajipeal having been brought 
within the jirescrtbed time, the High Ciuirt Jias no jurisdiction to 
grant special leave to appeal from such a decision It wa-s so held 
hy Griffith, t' .1 . and Barton, 1sv\«s Hinuiss and Power.s J.1 
(Rich. J. doubting) The Ktny r Mnrtoii <t' Cormre Kr parte 
The Commonwealth. F (' (|91(>) 22 C L H . 437. 

Matter Pending in High Court. 

Tn any niatler ])eading ui the High Court, not being a matter 
in which the High Court has exciusne jiinsdiction, tin* Supreme 
Court of a State shad, si|<)j(x.t (o an\ Kiifes of Court, he invested 
with Federal jurisdiction to hear and determine anv ajiiilication.s 
which may be made to a .Imstue of the High Court sitting m Cham- 
bers Such jiinsdn turn ina_\ be exercised by a single .ludge of the 
Supreme ('oiirt sitting in ChanilMTs, and the order of the Judge shall 
have the effect of an order of a Justice of the Hight'ourt sitting in 
Cliambers From any judgment of tlie Snjueme Court of a St.ate 
given or pronounceil in the exercisi' of Federal juiisdiction in a 
matter piuiding in the High Court, an ajijieal as of right lies to the 
High C ourt .fudiciary Act (1903-1910). wadion 3.*) (I) (r) 

MandamuB, Prohibition and Injonction. 

The extraordinary remedies providcil by the Constitution 
section 75 (v.) in the shape of writs of mandamus, prohibition and 
injunction directed to officers of the Cornmoiiwoaltli do not come 
within the meaning of the apjieilaie jurisdiction of the High Court ; 
.tJtfigr belong to the original jurisdiction. The difference is important. 
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Matters within the appellate jurisdiction are subject to exceptions 
and regulations whilst those matters within the original jurisdiction 
cannot be abridged or qualified by Commonwealth legislation : 
Tlie King v Commonwealth Court of Conciliation and Arbitration ; 
Ex parte Brisbane and Adelaide Tramway Authorities, (1913) 18 
C L R , .55 

But the High Court can also grant those remedies in other 
cases within the appellate jurisdiction Ah Yick v. Lehmert, 
2 C L R , at pp fi02 

Removal of Constitutional Causes. 

Bv the dudiciarv Act 1903, section 40 (I) (2) any cause or part 
of a cause arising under the Constitution or involving its interpreta- 
tion wliieh IS at .in\ time pending in any Court of a State on appeal, 
may at any stage of the proceedings before final [udgment be removed 
into (he High Court uuder an order of the High Court, which may, 
for special eause shown uiion application by an}’' party, or by or on 
behalf of the Attorney-General of the Commonwealth or of a State, 
be made on siicli terms as the Court tlimk.s fit Wien any such order 
for removal is made tlm jiroceedmgs m the cause and .such documents 
if any. relating tlicreto a.s aie filed of record in the Court of the State, 
or if pait Old}' of the cniise is reino\ed a certified eojiy of those pro- 
ceedings and documents shall be transmitted to such Registry of 
the High Court as is directed by the order By the Judiciary Act, 
No S nf 19(i7 section 4 this section was amended by omitting the 
W'ords ' on ajijieal thus considerably enlarging the po'W'er of re 
moval 

By the .ludiciaiy Act No. 8 of 1907, section 5, the followmg 
new section was added to .section 49 (1) 40a (1) When, m any 

cause jieuding in the Siijireine Com! of a fstate, there arises any 
question as to the limits nilf) se of the constitutional powers of the 
Commonwealth and those of anv State or States, or as to the limit 
/ntet se of the const itntioaal jiovieis of any two or more States, it 
shall be the dutv of the Court to proceed no further m the cause, 
and the cause shall be b} virtue of this Act, and without any order 
of the High Court, remmed to the High Court ' 

Trial of Indictable Causes. 

By the Act, No 8 of 1907, section (5, it is provided that, where 
the trial of any person for an indictable offence against the law of 
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tho Commonwealth or of a St*te is removed from any Court of a 
State into the High Court, the trial in the High ('ourt sliall be, 
afi nearly as may be, according to the course and practice of the 
Court froni which the trial was removivl , and to that end the laws 
of the State relating to the trial and conviction of persons charged 
with indictable otfonces again.st the laws of the State shall extend 
and apply to the trial as if the trial uerc proceeding in the Court 
of the State 

The Power of Removal. 

The power ot removal ot Federal i-ases from State < 'onrts to the 
Ff'*d©ral Supreme Court lias beiui laigely inlo]'te(l in the jiidieuil 
system of the I’nited Sl.ite"« It ha- been heltl theri> tluit (Miigress 
has an umJue^tl(^ualll(‘ light to lonmvu all i.ises viitlim the si <>])e 
of the juduial ])oiu't. iiom tln' State Couit^, to the Courts of the 
United States at tiny time before liiial judjrmi'iil though not after 
final judgment, ]» / .1 m Mnrtin ? Jlunttrv /.cstc, I 

Wheat , .‘h4 This powei of n-inoMil i- not louiul m evpie-- teims 
jn any pait of tlie Amenean Con-titution it is upl\ given b\ imjdi 
cation as a poaei iie<<-ss,ii_v and piojiei to ( ai i \ into edei I .some 
expre.ss power It pre su[i]i(i,.i.s .in ui oiigmal pnisdution 

elsevihero , it is faiiuliar lu Courts aiting lU'ioiding to the course 
of eoniiuoii law. in iiiminal as well as in < i\ il i ,is( s In botti ( ascs, 
it IS aiw ays deemed to lie an c'cen is(‘ of apjvll.ite and not of oi luinal 
jtin«diction writ of eiior is hut a jiioicss wbn h lomoves the 
record of one Couit to Die Jtosscssioii of auothei wliii h IS thelcliy 
eiiabli d to in spin I the ]n (Mvcdings .nid give siu h pidgiumt as law 
and j'listiie muv wairanl 

Appeal m Commonwealth Indictable Cases. 

Where any ju-rson i« mdietwl for -in indietnbli* otTenee against 
the laws of the t 'ommoinieaitli the t'oiiit befoie vvlneh he i.s tried 
shall on the apjilication of liii' aei used jieison. made laifoie vcidiet, 
and may in its discretion mthei befotc or after judgment, reserve 
any question of law wJiieh arhses on the trial, for the consideration 
of tlie Full Court of tlm High Court, or of .a FulK'oiiit of the Kii firerne 
Court of the State, jn winch the trial takes place Kxeejit as afore- 
said, and except m the ease of erior, ujqiarent on the face of the 
proceedings, an ajijieai shall not without the special leave of the 
High Court, be brought to the High Court from a judgment or sen- 
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tenoe pronounced (m the trial of a person, charged with an indictable 
offence against the laws of the Commonwealth . Judioiary Act 
1903-1910, section 77 

§ 127. “ SUPREME COURT OF A STATE.” 

J.EGISLATION 

.fuDK’iAKY Act 1903 1910. Section 35 

Appeals as of Right. 

Tlic High (V)iirt has appellate nirirtdiction with lespoct to judg- 
ments of the Siijircmo Court of a State or ot any other Court of a 
Stale from mIikIi at tlie estahlishment of the Commonwealth an 
appeal lay to the Queen in CmiiKil, m the following eases and 
matters , vi/, 

(a) E\eiv judgment whether Knal or interlocutory, which — 

(1) IS given or pioiiouneed for or in respeet of any 
sum oi imitlor at issue aiiiounting to or of the 
v<ilue of Tlirc'o huiidied pounds . or 

(2) involves directly oi iiidiiectly any claim, demand 
OI (juestioii to or respecting any jiroiierty or any 
coil rigid amounting to or of tlie value of Three 
liuiidred pounds , or 

(3) alTect.s the status of an,\ jitr'on under the laws 

K'lating to aliens, iiiainaee, divorce, bankruptcy, 
01 ijisolvoiny, but so that an apjieal may not 
la* liiought from an inferlocutorj' judgment 
except bx h‘ave of the Sujireme Court or the 
Hisli Coiiit 

(ft) Any judgincut . whelhei Hnal or interlocutory, and whether 
in a civil or <riminal matter, with respect to which the 
High Court thinks Id to gi\ e sptTxil If (ire to apiHitl 

{() Any judgiiu'id of the. Siijueme Court of a State given or 
jironouacod in the exorcise of Federal jurisdiction in 
a matter pending in the High Court 

It has been held hv the High Court in a number of cases that 
the w'ords “ Supremo Court of a State ’ in section 73 of the Con- 
stitution are used to designate the Coiiit which at the time of the 
establishment of the (kiininoiiwealth was, in any' paj;ticular State, 
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known by the name of " tho Supieme Court " of that State. Th«re- 
foro an order made by a Judge of the Supreme Court of New SoutJi 
Wales, sitting in Chan)ber.s in the exercise of the jurisdiction con- 
ferred by section 107 of the Justices Act 1902 of that State, is a 
judgment of the Siipretne Court from which an appeal will lie to 
the High Court. Savn/ler/iv. liorthistle. (19(t4) 1 C 1. K , 379 There- 
fore, also, an order made by a Judge of the Supreme Court of Victoria, 
sitting in Chambers ujton an originating summons, by which the 
rights of the parties under a will aie linally dix-idixl, is an order from 
■which an appeal -will lie to the High (’oiirt, inasmuch as such an 
order is, by the Statute law of the State, an order of the Supreme 
('oiirt - Tt was Jiehl, thorefoie, that, subject to tho conditions inen- 
tkiiicd in section 73, an apjioal lie.s to the High Court fiom “ every 
judgment decree order, or sentence- wliu li iiciording to the law of a 
particular State, is a judgment, dei n-e. ouler or sc-ntenee " of the 
Siijireme Court, of that State Tin- eonditioiis imposed by section 
35 of th«' ■ludiciHiv Act liMKl on apjHJuls to the Higli Court from 
"judgments deerec-s, order.s. oi sentences of tii(> Sujireme Court of 
a State are exhauslnc • l*arl:ni r (IbO.'i) 2 C L R . 315 

Where, under the practice of the State Sujiiemi- Court (Queens- 
land) the Judge at /Vn(/i has power after verdict and argument 
on motion for judgment to diaw all iiece.ssar\ inferences of fact 
not inconsistent with the (iiuliiig- of tlie jury, and enter judgment 
for either jiartc . an ajijieal lies direct to tin- High Court without the 
neeesMty of an mterniediatc ajipcal to flu- Full Court of tlic State : 
Buchanan v Bi/inrs. (li*(K>) 3 (' I, R , To4 

A decision of a .lodge of the Sujireme Court of \'ietorui on an 
intcrjileader siimnuHiMnidei Ordei L\'I1 ol tin- Rules of tlie Supreme 
Court of that Slate is .i judgment ot the , Sujireme Coiiit from wliieh 
an apjieal will lie to the High Court Connor i' Qinnn (1911) 12 
C.L.R., 239 

But it has been held tliat tlie Sujueiiie Court ujioii which 
jurisdiction is eonfcTTed h\ the Klei-torul Act (199-4) of Western 
Australia is a special electoral tiibiinal. and is not the Sujireme 
Court of the Stati- of Western Australia, and that therefore an 
apjieal will not lie'frotn that tribunal to the High (\>iJit Holnus. 
V. Anymn, (190(1) 4 (’. L.K, 297 Certain arliitral jurisdiction 
oonferretl on a Judge of the Supreme Court of South Australia by 
the Land Clayses Consolidation Act 1S81 of that State is conferred 
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not npon the Supreme Court of the State but upon a Judge of the 
Supreme Court as a pfraona (lesignata with a right of appeal to 
the Full Court and therefore a judgment of a Judge exercising the 
jurisdiction so conferred is not a judgment of the Supreme Court 
from which an appeal will he to the High Court Mac Donald v. 
So'Uth Australian Railways Commissioners, (1911) 12 C.LR., 221. 

Any Sam or Matter. 

A litigant in a smt in the Supreme Court of a State, dissatisfied 
with any judgment decree, or order, final or interlocutory, given 
or jironoiinoed in the exercise of Federal jurisdiction or otherwise, 
for or in respect of any sum or matter at issue amounting to, or of 
the value of £30h, has the right of appeal to tlie Higli Court. The 
form of words used in section 3.'> (a) (1) corresponds witli the form 
of words to he found in tlie Ordojs in Council giving the right of 
<ippeal, in certain cast's to the Ihivy Council from the Supreme Courts 
of the Australian Colonies There are, however, two points of 
difference the ont' heing tiiat there can be an appeal to the Privy 
Council only from final juds'immts decrt'os or orders and the other 
that the sum or matter at issue must ho of the value of £500 and 
upwards 

Appealable Amount. 

An tiction ivas brought in the Supreme Court of Victoria by a 
remainderman asking fot a deelaiation that the trustees W'ere liable 
to keeji m rejiair and nuimfain certain property valued at £2,000, 
and buildings and feiites thereon valued at £1500 during the hfe of 
the tenant foi hfe It was heltl by the High Court that a judgment 
of the Snpri'iue Court ot that State refusing any relief was a judgment 
w'hieh involved a claim, detimiid, or question to or resjiecting 
proj)ert\ amounting to ui of the value of £.‘500 wnthui the moaning 
of this jtaiagiaph <ind that an appeal to the High (.'ourt lav wathout 
leave .linos r Fraiir, (lf*06) 4 C L R , 78 

The nioasiii'e of tiie apjicalable amount is the value of the 
appellant s interest in the jiroperty or civil rights Per O'Connor, 
.1 (High Court), Amos v Fraser, (ISHXi) 4 C L R . 78. 

It has been held by the High Court that a judgment of the 
Supreme Court of Tasmania dismissing an application to expunge 
a trade mark of the value of £300 from the register is a final judgment 
from which an apjioal lies to the High Court without leave ; A^tan 
t& Paisovs Ud, V. Gould, (1909) 7 C.L.R., 598. 
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In an affidavit under the BTigh Court Rules 1003, Part II.. 
Section 3, rule 7 (o), as to the appealable nature of a judgment, 
the statement that the jut^ment involves indirectly a ques- 
tion respecting ^iropcrty of the value of £300 is, in the 
absence of evidence to the contrary, a snflficiout statement of the 
value Anhiofi »t' Parmtii^ Jjil v (loidd. (1900) 7 C.L.R , 598. 

The High Court lias hold that in ascertaining the ajqiealable 
amount under the Judiciary Act 100.3 Miction 3.5, in the ca,se of a 
plaintiff vho has failed in the Siqirenie Court of Victoria and seeks 
to apjieal to the High Court the test m tlie jinunmt of (he sum whicii 
he has claimed and f.iiled to recover S(,i v lu re a iilanitiff obtained 
a judgniont in the Su|)rciiic t’ourl for i0(K», uliich on apjv'al to the 
Pull Court was reduced to LiOO, it w.is held that for the purjioses 
of Ins appeal to the Higli Court tJic /uh'erse judgment was jn resjxnd 
of £1<MI only, .ind that an noidd iM>t lu' uithout le.ive 

Jrnlinsv iMi'frdvrIii (19lt*) Id C L Tt , .‘(O.') 

A |ilaintiff bi'ouijlit ,m .letion m tJie .'supreme Court of Western 
Australia tor a declaration ot right to a strip of land, having njioii 
It a wall, over which tlic dctciidant claimed an easement of .snpjHirl 
for the beams .snp{>orlirig the iipjaw )l<«ir of his adjoiinni; building 
He also elfumod a mandaloiv iii|uin1ion .ind damages The l.iud 
and wall veie north £2!Kt and tiie plaintiff had suffered actual 
ilainage to the e,.\tont <if £1.5 It was licid liy the Higli Court that 
the judgment wius one involving a elaiin resjn'ctiiig jirojwrty amount- 
ing to or of tlie value of £3tHl within the meaning of tins jiaragraph 
Jliincf ( I'JlO) 13 C L 1< l().5 

On a iide insi for probate of a will in resjH’ct of jirojtertv ainoiint- 
iug in value to over £1 .()<m|, it appi'ared that the interest of the 
caveator, one of three sons ot the testatrix none of wiiom took any 
benefit under the will, would on an in(estae\ have ainoniitisl to leas 
than £3<H.t T)ic Siijireme ( 'ouit of Vietona lm\ mg dei idcd in f.ivour 
of the validity' of the will, it wa« lield b\ tJic Higli Court that the 
judgment waa one for oi in Mssjuiet of a matter at issue ot the value 
of over £3tK) Tipper e. Mwre. (1911) 131' L K, , 2tK, 

Claim Inditectly Involved. 

Am to whetlier “hjiecial le.avc to ajqKia) is neceSHary wlieii the 
judgment of a State Supreme Court imbrerlly tm'fiiwn a auiii amount- 
ing to or of the value of £.3<H), aoe Marketl v. Lockyer, (1905) 11 
A.L.R., 48.5, . 




Sec. 78.] 


APPELIJVTE JURISDICTION, 


68r> 

Status— Marriage- Divorce. 

An order of the .Iudg;e in divoru' under section 4 of the New 
South Wales Matrimonial Causes Act 1899, awarding the husband 
(Ihe successiul petitioner in a suit for dissolution of marriage) the 
custody of a clnld of th*- marriage, is not a judgment which affects 
the status of an\ jiorson uruhi (he laws ii luting to divorce, within 
the racamiig of tins section Daniel t J)anul, (I'lOti) 4 C L K , 5fi3 

Interlocutory Judgments. 

\o nii(|iialitu il light of aiijx il is given tiom an mteilocutdry 
)udgnienl lUonooiK 0(1 hv i St ili Siijirena t oiiit \vh''(her acting 
soltlv 111 it-. (<i|ii(iU .IS i SI ill ( oiirt oi m t'u i ^lui^e of Eedoral 
lurisdu tion cv (Ml if tin moiiv is'-ue |)1 (>jm ii\ , oi civil iigiit invohcd 
e.xcccd-, III \ till t >00 '1 Ik Su] reiiu Conil howc'ir authorired 

to grant le iv <■ to a|i|ie i| ignii'-l sui n i iiuhoicnt tji (hi Highf'oiirt 
OI the Ilig'i ( oinl il'i If 111 i\ in lilt II iM io.ipjie.il 

I tulei (lie finliinr' \( t I'Mi.t sei t ion ‘{.t (u) an ajijieal fiom an 
nit( I lo< iitor \ )M(lgiiK!i( tielii^il to 1.1 uil a ( oniiuissioii to examine 
witnessis iliioel) in i\ In luoiight t i tli( High (’orit l);v leave only 
and wnliout "I'fiiil h.ui umUi section o'> (!>) in every case in 
whn !i tlnii vvoi 1(1 hi 111 ijipe.il to that t'l'ml is of light from the 
linal jiidgniciit in thi letion or suit m vvhuh (lie mteiloeutory 
juilgmi’il w Is given It ///<s i TiKjnnn (l‘>0(i) .} C L R 912. 
A mil absolute ytting I'-nh ,i non •'int and gianting .i new trial is 
an intiilociitoiv luilgment /'(/• 1 ’i.in(., >) Nnjuome ( ourt of Now 
iSoutli WaivMU \lrk,o,ii Muh , (l<»(f>) ii \V N (N S W ), 22 

Special Leave to Appeal m Civil Cases. 

In cousulcring a] jilicntion for special leave to ajipeal in eivnl 
eases below the ajij'iMlalile amount the High Court has deeided tliat 
it will siihslaiit lallv follow the uile laid down bv tlie Privy Council 
111 the case cil Puiiu i (Hupion sAC 193, at j). 10,"), that leave 
will oiilv be given where th(‘ ease is of gravnty, involving matter of 
public interest, or some inipoitant question ot law, or affecting 
property of coiisidiuMhle amount, or where the case is otherwise 
of some public importaiiee or of a very substantial character 
Haminh v Dakfcirno, (1903) 1 CLR, 1 . BacLhovse v Moderna, 
(1904) 1 CLR., ()75 

In dealing with an application for special leave to appeal, the 
High Court adopted the rule laid down by Lord Watsoh in La Ctt& 
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de Montreal v. Lea Ecdeaiaatiquea du Seminaire d>e fit. Snjdice de 
Montreal (14 A.C., 660, at p 662). thata case must be of a. substantial 
character, may involve matter of great jmblic intorost, and may raise 
.'ui important question of law, and yoi the. judgment from which 
leave to apjwal is sought may ap^K'ar to be plainly right or at least 
to be unattended with sulhciciit doubt to justify their Lordships in 
advising Her Majesty to grant leave to appeal Xorloti v Tai/lor. 
(190r.) 2 (’.L.R. 2*»1 

The High (’ourt will not grant sjaieial leav'c to ap^ioal in ca.scs 
which do not rais<i questions of geiiei.il iinportanee likely to arise 
in the future or (m general) in cases depending n|)on the terms of 
particular documents Ho tier r Sev' Santh Wohs flirkna 
Aaaocmlton, (IfMti*) !<• (' L It , 114 It will net he grantecl where 

the questions mvolverl aie mere ipiesfionH ol faet nor, e\en in a 
ease involving anoinjMirtHiit question of law d the judgment from 
whieh leave to ap|MMd i,s sought apjKuir.s to tlu' < 'ourt to be unattended 
vnth sulheieid doubt to iuslif\ the giantmg of leiue .Inlmvain} r 
('ily Mutml Lift Af~siiiftnr( Socirf;/ Ltd (litfC.) 2 <’LH 1H6 
Tt will net 1)0 granted whoie tiu're is no reason (o doulil (he I’orreet- 
tiess of the, decision from whiih it is desired t.i ajijM'al Mmdon v 
H7//iViww', (ItXiT) 4 (’ 1. K Ht4(i Ltd < Allnii 

('Lll. 164 It w-ill be refused wliere the dci'ision is maintestly 
right Roe V Ritnoi(iiiJ> (1610) II t’J. It 21(i, ]\ idri /xiii.st i The 
A'liif/, (1011) 13 {' L It J2S , Ilii/r A’/eoAis, (I'.H 1 ) l.'t ( ' L l-t ilSt 
It Mill be Tofiiseil wbeie a very .small amount is iiivo!\ed and where 
the appelliiiit has bun bv in the lower t'ouit and taken the ihanee 
of a iiulgment in Ills favour Yimyefr Alloid (J!Kl4) 2 (' L it , 1 17, 
Tu eases wiiere tiie sum nvohed is mneli below the .i|)()eal limit, 
it will be refused even tlioiigb tlie |udgmeiit of the Suprenne Court 
appears to be enoneons. if t,he error Inis arisen from a wrong inferenee 
of fact, or from a wTong a])plioation to the faet.s of a well-known 
rule of law Leonnoulh r Alhtte^nn. {liltt.")) II A LH 2S7 It will 
be refused where the matter to be deeided is purely a question of 
facta . Murray r Munro, (IIMM)) 3 C L R 78K , Dwyei r Vindin, 
(1906) 4 C.L.R, 216' ('orneron i- Inriu, (IfXlS) CLIL, bfiti . 
Jones V Gedye,, (1909) 9 C L R , 262. It will be refused where the 
amount invoh'ed is vort' small, while the case raises a vorj' difhcult 
question of law . Rngnoll i>. White. (1900) 4 (!.L H,. H9. 

But in some circurnstaneea leave to apfieal will be given as a 
matter of course • Wilcox c. Thmtthoe, (1905) 3 C.L.li., 83. In some 
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oases it will be granted on a condition • a’ Beckett v Backhouse, 
(1907) 4 CLR , 1334 Where costs are in the discretion of the 
Supreme C/Ourt, special leave to appeal as to costs alone will only be 
granted in very special tii cum stances Jenkins v Lanfranehi, 
(lOiO) 10 CLP .'50.1 See also O' Sullivan v Mortem, (1911) 12 
CLP, 390 In Mar J)e rialil v Beare, (1004) 1 C L E , r>13, a motion 
to lesoiiid special leave to appeal was dismissed on the ground that 
the cpicstion invohed was of great public importance, and that on 
it dcpiended the liability or non liability of the appellant to a number 
of actions in Bonohoe r Hrilz (1004) 1 CLE. 301 it was held 
that the fact that the iiuestum raised was an ]m})ortant question 
of law and of gcnieral intiicst to the mercantile community, was 
an ade([uate i(.ason foi granting special leave to appeal 

Habeas Corpus. 

7’hc' High ( oiirt has pir/sdirHcw to ontertaiti an appeal from 
the Siipieiue Conit of a Stale in the (use of 1iahea‘> corpus In that 
( ase (Iniiiiiii (’•! >,iid We have no doubt as the jurisdiction 
of the High Couit to cnteitain this apjK'al The jurisdiction con- 
ferred hv th(‘ ( 'oii'titutioii evtimds to all decisions of the Supreme 
Courts of ilie M itc's with ^iicli exceptions as may be made by Par- 
liament and no ('xieptioii is made by the Judiciary Act in the 
(uses of liabdis (o/yms AiIouk if-Ocraral foi the Comrnonueallh v. 

4/i Slidiiiq (20th ot June lOOb) 4 CLP <t40 

Whole a jieison is detaiiK'd in a Stale gaol under a sentence of 
a State ('unit the High Cmuf has no pinsdietioii to order him to be 
allowed to ( lune bc'foie the High Couit in older that he may person- 
allv' apj'ly foi leave to ajipeal tioin a judgment of a Court of that 
State iMaridamns will not he to the Governoi in Council of a State, 
and no Court has (iiiischi lion to leview liis discretion in the exercise 
of the jireiogative of mc'rcy Where a writ cif habeas corjms, which 
had been obtained by a prisoner allegmg that he w'us entitled to his 
liberty under legulitions made pursuant to section a40 of the 
Crimes Act 1S90 (\'i( t ) had been discharged b\ the Supreme Court, 
special leav^e to ajijieal w as refused II m u'ltz v Comm , 6 C L.E. , 38. 

New Tnal. • 

The Judiciary Act 1903-191(1, h(-ction 2, declares that an 
apjieal in chides an application for a new trial and any proceedings 
to review or call in question a decision or jurisdiction of any CJourt 
or Judge. Section 36 states that in the exercise of its «pp elln.t« 
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jurisdiotion, the High Court shall have power to grant a new trial 
in any cause in which there has been a trial with or without a jury. 
Parliament, however, cannot by detinition enlarge the meaning of 
the term “apjifial " as understood in the Constitiition See Notes. 
infra. " ApfU'al from Vordief of .liirv " 

Appeals from Verdicts of Cml Junes Refused. 

An appeal dt«« not be to the High Court of XiNtialia from the 
verdict of a |ur\ or from a pulgiiient oi the Sujireine Court of <i 
Slate founded U]>un tlie general verdni of a jury m a civil ease 
except by way of njitiea! from a decision ol the Supreme Conit on 
an apphealioii foi a inov liiel \ii .ijipheat loo foi a new liuil aftei 
verdiet n]KiM wlmtewr guunid, doe-, not fall wii’oii the womK of 
the < 'on't it ill loo soi-iioii 7;l .iplH.iU li.uu .ill |udgnieuts dtaiees 
orders and sentein'e. ol I'edei.i! ('unit, oi State ('ouit' IL/i- 
j/roi'f I M< IhiiiuUf (I'll).')) ;) t' L 1! C5:.’ 

><'1110 montlis afteiwaids the llnrh ('ouil mpiiI.itK loielituled 
in the ea-si' of llaiuiif i Tin ( iiHuiii H<" alllt 1 ('L K . at )i ‘,*7 
wliieli arose in the I'ederal jiirisdn tiun (|n.ilitied tiie il‘'cj--ioii in 
MtiStjioii i Mclhiiia'd 'liiat e’.o- w.;-. ii nioliou ni t(ie High ( oiirt 
for a new trial after a ]n«y M>rdiii m ta' inn oi tJie ( ommoniieMlth 
on certain issues, by direetion of the Chief .iii-.iii,- of >y( w South 
Wales (Sir Km-iUKtik ft-Mtii i i A piehmiuaiv ob)eitiou was 
ttiken that tlie llitrli Coint Jiad no tuiisdiiiiou to er.tcitiun an 
apphentum for a neu tn.d .iflir .i lerdut o' a jury .tnd J/a.yrinc 
r M(‘J)nii/ilr} was Jelled on. TJie CJjief .Insfiei- (Sir SvMfrj. (iitii- 
yiTH), Aaid ' We do not think Uial e MrDnanht eovers 

the present case Thtit turned entm ly on l!ie riglit of ajipe.d given 
by the Constitution We are of opinion tlmt the Higli Coiiit has 
power to make an ordei diitetniL' a mu tn.d .ifter a \euhet of a 
jury in the Supreme Court exeiei.smg deleg.ited lA-deral jurisdiction 
under tlie .Jiidieiaiy- Act 1903, section 39 (2) 

In The Kin(j r Snair (Itiltii 20 (' L It , .‘lid. m whieji six Jus- 
tices of the High Couit took part refoioiieo was nuule tu the ajiparent 

conflict betw'ecn the two alsive named ilccisious 

• 

The Chief Justice said ‘‘In Mnyrm’e ?>, McDotmId. this 
Court, in a considereil judgment, nnanimonsly held that the juris- 
diction eonferretl on the High Court by sectaon 73 to entertain 
appeals from ‘ Judgments, decrees, orders and sentences ’ did not 
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include jurisdiction to entertain, under the name of an appeal from 
a final judgment, an application for a new trial in a civil action 
after the verdict of a 3ury 1 nee<l not repeat the afguments (to 
a great extent historical) on which this conclusion was based. I 
will only say that the lapse of years has confirmed my opinion as 
to their soundness They are not less applicable to crimmal eases^ 
Baume's Case, which was not a considered judgment, proceeded, 
in my opmion, upon a misconception of the effect of section 2 of 
the .Tiidieiary Act, definition of appeal to mclude new trial In 
my opinion, when the proi'oedings upon an indictment have been 
concluded by verdict followed by judgment, the Court cannot, 
under the British system of erirnmal law, unless expressly authorized 
by Statute, examine the validity of the proceedings except so far 
as they apjiear on the record " 

Mr .Justice Isaacs, said — “ The case of Mus^me v McDonald 
IS relied upon for the position that on an appeal from a judgment 
the verdict of a jury cannot be attacked, but must, m all cases, be 
accepted as correct One answer may be made on the mstant. 
In Banme v The Commonweallh, it W'as .solemnly decided by the 
same Oouit tliat had previously decided Mvsyrove v McDonald, 
and with equal unanimity, that where a State Court was exercising 
Federal jurisdiction the same rule does not apply, but that this 
High Court has jurisdiction to entertain even a motion for new trial 
A fortiori it must have jurisdiction to entertain an appeal from the 
judgment for a roa.soa going to the very fimndation of the judg- 
ment Upon that decision no doubt the Crown has relied m this 
case, and no doubt Parliament has robed upon it m continuing to 
entnist Federal jurisdiction of .such enormous importance to State 
Courts If Baume's Case is to be adliored to, it is an absolute 
answer to the respondent’s objection. If every recorded decision 
on the Constitution is to be regarded as bmduig until a statutory 
majority of this Court determines it to be wrong— -though it may 
be the judgment of a single Judge— and notwithstanding an equal 
division of opinion in the Court as constituted, then Baume's Case 
must, mitil so overruled, be accepted as governing this case, because 
the present case is one of Federal jurisdiction. But, independently 
of that, we have here, as a Full Bench, the obligation of consider- 
ing for ourselves the accuracy of Musgrove’s Case. If it is to b® 
taken as correct in the extreme view it is said to present, thm, 
whenever a Federal indictment is tried brfore a State Court, it i® 

I. r. U 
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well to understand the constant risk of .Justice being entirely 
defeated on one side or the other. But is Musgrovf’g Case correct 1 
That decision is supposed to be .supported to that extent by the 
Privy Council case of Trcmson v Deni. A careful examination of 
that case, however, which in this Full Bench we are bound to make, 
particularly as it is the decision of the Judicial Committee, will 
show that it does not .supjKirt so sweeping a proposition " 

Mr .Justice Higgins .said . - “ 1 can only say that if 1 am com- 
pelled to choose Jietu'cen Mwigrove r McDonald anil Baunte v 
The ('ummonwealth, I think that the latter, tlio more recent decision, 
is sounder in result 1 am of opinion that whore, at all ovonts, 
this Court finds that there has been such a mistrial as m the iiresent 
case-- where it tiiid.s that the alleged liial wa.s a tiasoc). that the 
accused has not really been tried for the olieiioe alleged tins CJourt 
has jxiwer to grhnt special leave to apja>al frnm ihi' jiidgimuit. and 
to correct all that has been done under the mistake of law 

Mr .liistice (JvvAN iJi i-iv and Mr .hisliee Un ii. said We 
must next consider whether an ap|M'al lies freni tlie jiidguient 
which foliewed the verdict In form wt* think it dees, fei such a 
judgment is undoubU'dly ivithin tlie words oi tiic Coustitiition and 
of the .Judiciary Act Jbtt'k but tJie siib.sfantial (juc.stion is whether 
this Court could, on the apjH'al. make any oulcr in laimir of the 
(Jrown ; if it could not, special leave should be refused This 
Court cannot, on mi apjieal from a judgment, either wd aside the 
verdict on which the ludgnient is fonmlcd, or ignore if If the 
verdict is wrong, it must cither be si-t a«ide by means of an applica- 
tion to the Court m which it was iditained, or. if no jKiwcr exists 
to set it aside by such means, it must stand with all its conse- 
quences.” 

Mr. Justice 1‘oweks said — ' After carefully considering other 
cases, particularly Baume r The Commonwealth^ I have eoine to 
the conclusion tjiat the judgment in Muegrovc v McDonald does not 
prevent this apjihcation being granted, because the same .Judges, 
in a Full Court decision nine months later, m Baume' » Case qualified 
their decision in Musgrove's Case, by Jiolding that this Court has 
jurisdiotion to entertam a motion for a new trial after the verdict 
of a jury in the Supreme Court of a State ejxrcising Federal 
dieditM uni^r section of the .Judioiary Act 1903.” 
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Kew Trial— Jury— Mis-direction. 

An action waH brought in the Supreme Court, of New South 
Wales in its Federal jurisdiction by the Brisbane Milling Co. Ltd. 
agamst the Commonwealth to recover damages for breach of con- 
tract The jury having found a verdict for the plaintiff, the 
Commonwealth, within the time limited for serving notices of 
motion for new trials, filed in the High Court and served a notice 
stating that they appealed to tlie High Court against so much of 
the verdict of the jury a.s awarded damages, and that the High 
Court would be moved by waA' of appeal to set aside the finding 
of the jury for the sum awardeil and to enter a \erdict for the 
plaintiff for nominal damages or to grant a new trial The grounds 
.stated, were, substantially, that the damages should have been 
nominal »inil the .liidge should have so directed the jury, and that 
if the damages should not have been nominal those awarded were 
excessive Thereafter, and before .si^eurity 'w^s given by the 
Commonwealth tor the prosecution of the apjieal to the High 
Court, final judgment m the Supreme Court was signed It was 
hold by CiurnTH, (M , and Barton, Hiugins, Cavan Duffy and 
Rk’II .1.1 (Isaacs and Powers, .1,1 , dis.sentmg), that the High 
(lourt had no lurisdictiou to entertain the matter either as an appeal 
or as a motion tor .i new trial The Kiivg v Kncm.\ 20 C L R , 316, 
followed The Commoniceallh v The Brisbane Milling Co lAd., 
FC , (Utlb) 21 C L E , .')i9 

The whole question of ajipeal.s and now' trial applications was 
finally revioived by the High Court in this ease There a preliminary 
objection was tnkem m the High ('ourt that an application by way 
of ajipt'al for a neiv trial aftei verdict of a jury in an action pending 
in the Supreme' Court of a State does not he to the High Court, and 
in support of the objection the case of Musgrmc v McDonald was 
cited That ease, ivlnch ivas a considered judgment of the whole 
(\nirt as then constituted, could not tie distinguished from the 
jiresent ease unless the fact that m this case the Supreme Court was 
exercising Federal jurisdiction was a valid ground of distinction. 
The appellants relied on the case of Bavme v. The CommonvxaUh 
(2), which Avas also an action m the Supreme Court of Noav' South 
Wales exercising Federal jurisdiction, and in which the High Court 
allowed the validity of the distinction 

“ Both these decisions, " said the Chief Justice, “ were exprusqed 
by my mouth In the case of It. v. Snow, three members of Hw 
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Court expressed the opinion that the first caise was rightly, and 
the second wrongly, decided I pointed out that Baume'a Case, 
which was not a considered judgment, had proceeded upon a mani- 
fest misapprehension of the effect of section 2 of the Judiciary Act, 
I will now state at length my reasons for adhering to this opinion. ” 

The Chief Justice then went on to jsunt out that every decision 
of the Supreme Court of a State, in Federal jurisdiction, is final 
and conclusive except so far as an apjioal may be brought to the 
High Court ■ .liidiciarv Act section 31) (2) (a) Tlic interpretation 
section 2 of the same Act provides that in that Act unless the 
contrary intention ajipoar.'- the word “ ajijieiil ' include.s an ajiphca- 
tion for a new trial In liaxtmv s Cose (lie Court seems to have 
assumed that this dchmtion apjthed to section 3!) (2) (a) They, 
therefore, read the jiroi'ision as " exccjit so far as an appeal or 
application for a View trial ina\ bo brougiit to the High Court," 
which was probably an erroneous construction, and (hen hdl into 
the further error of eoiiKtruing this last pin use us e(jui\alent to 
“except thti an ajiphoatiori for a new trial nmi lie hrouglit to 
the High Court," so converting it from a staleiiient of an exception 
into a positive enactment coufemng jurisibction Section 3(*,’ 
said tlie Chief .liustice ' was not intended to eiilargi* t)ic right of 
appeal. The words excejit .so far .is an appeal from tlic rlecisjon 
‘ may be brought the High Court arc apt words to e.vjtress the 
intention, and inerclv mean ’ exccjit so far if at all. as the decision 
is ajipealable to the High Court For tlies** reasons I think that 
■ a contrary intention apjK-ars, and tliat the word ' appcfd as 
used in sub-section 2 (a) of wetion 39 does not include an applica- 
tion for a new trial 1 am of ojuuion. therefore, that the reasoning 
in Baume's f'ottp cannot be supported, and that no foundation for 
the jurisdiction of thi-s Court to entertain the jiresenf ajiplication 
is to be found in section 39 (2) (a) " 

“ The only other suggesteil foundation for the appeal,” said 

the Chief Justice, “ is that an application for a now trial is, in a 

sense, an apjieal In Muagrwe v. McDonald, the Court held, and 

stated at lengtli its reasons for holding, that it is not an appeal 

withm the meaniifg of section 73 of the (’onstitution I adhere 

to my opinion expressed in Snow’s Case, that this case was well 

decided. The appellate junsdictiori of this Clourt is conferred by 

tile Constitution, and cannot be added to by the Parliament. The- 
« 
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Parliament could not, therefore, even if it had attempted to do so, 
have conferred upon the High Court the jurisdiction sought to be 
invoked It follows that Bourne's Case was wrongly decided and 
should be overruled, and the preliminary objection allowed. This 
appeal must, therefore, be dismissed as incompetent ” . 21 C.L R., 
at pp 563-. 565 

Mr Justice Barton and Mr Justice Higgins agreed that there 
could not be an apjioal from a verdict which is an act of a jury. 
Under the Constitution there could only be an appeal from the 
judgment of a Court Mr .Justice Duffy and Mr Justice Rich 
agreed with the Chief Justice Mr Justice Isaacs and Mr Justice 
Powers, held that an appeal was competent and should be enter- 
tained 

The Court, b> a majority, overruled Bauni^ v. The Common- 
wealth, 21 CL R at pp 566-582 

Leave to Appeal. 

The Judiciary Act in defining exceptions differentiates between 
‘‘ leave to appeal " and ‘ special leave to appeal ” Thus an appeal 
may not be brought from an interlocutory judgment m the Supreme 
Court of a State excejit by leave of the Supreme Court or the High 
Court Judiciary Act 1063-1910, section 35 (1) (a) (3) 

Special Leave to Appeal. 

No appeal may be brought to the High Court in criminal 
cases or in civil cases not within the ineanmg of section 35 (1) (a) (1), 
(2) and (3), miles, s the High Court think.s fit to grant “ special leave 
to appeal " The High Court may grant sjiecial leave to appeal to 
the High Court from any decision of any Court or Judge of a State 
111 Federal jurisdiction notwithstaiidmg that the law of the State 
may prohibit any appeal from such Court or .Judge. 

Special Leave to Appeal in Cruninal Cases. 

In dealing with applications for special leave in criminal cas^ 
the High Court has adopted the principle laid down by the Privy 
Council In re IMlet (12 AC, 459, at p. 467), that special leave to 
appeal will not be granted unless it is shown that, by a disregard of 
the forms of legal process, or by some violation of the princiideB 
of natural justice, or otherwise, substantial and grave injustioe 
been done : BataUlard v The King, (1907) 4 C.L.R.r 1282 ; 
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t!. Thfi King, (1907) 4 C.L.R., 1463; The. King v. NeU, (1909) 
S C.L R , 671 . ffape «. The King, (1909) 9 C.L R, 257. 

Special leave will be granted hi criminal cases only where 
questions of great public iinjKtrtanco are inv'olvcd Connolly v 
Meagher, (1906) 3C.L R.. 682 , Millardr The King, (1906) ‘AC L.R , 
827. It will nut he granted from a decision of the Suprotne fJourt 
quashing a conviction on a (Yown cn.se reserved, on the ground that 
the point upon which the decision went was not one of those specific- 
ally reserved at the trial, if that jKniit apjiearN clearly on tlic face 
of the ca.se stated Pei (Jrikfith C.J , AHoiney-Ceneral of Neio 
South If'affsn Jnckmri, (190t») 3 (' L R , 730. It will not he granted 
where the accused who had bci-n acquitted in the C’ourt below', is at 
most only techiucallv guilty of the o(T<*iice charged Connolly r 
Meaghf! , (llKKi) 3 (' L H , (i82 Nor on (jne.stions of fact Ihtaillard 
1 ! The King, (1907) 4 (' L K . 12H2 . fW/ovc Snulh (l!H)y) 9 C L it , 
490 Sohye I- Lei'f/ ( 19<t9) !> C L K , 497 

In granting sywial leave to apiw.il in criminal cases tlie High 
Oiurt will follow the practice ot the .Imlicial (’oiniiiittec of the 
Privy Council, as e.xpounded in Ihrahtm v The King (1914) AC. 
599, and Arnold v The Ktmj- Kmperor. (1!*14) AC. 644 So 
held by CIrikkith. C.T , and IUrtov Cavan Dvity Powkrh and 
Rich, JJ. (Isaacs .1 . disscniting) Enthn v The King 26 C b K . 
147. 

Role Re-stated. 

la lie Katliri ? The King. ( 191.7) 20 C T. R , 147 an applica- 
tion wa.s made for leave to apfs-al ag.tni'.t a convu lion for assaulting 
a girl w'hich eonvietion lia<l been eonlirmed by the Court of (Yiininat 
Appeal in New' South Wales The majority of the Higii t'oiirt-. 
Griffith, C.T, TTAuroN, Gav.vn Dvkfy, Powkus and Rich, .T.T 
(Isaacs. .1 dissenting) refused to grant le.ave 

The Chief .liistiee. Sir .Samuki. (Jrii i ith said . “ We are of 

opinion that m granling Mpeeial leave to ajijxial in criminal eases 
this Court should follow the practice of the -Judicial Committee 
'Ehat practice has lately been veiw’^ fully expounded in the cases of 
Ibrahim r The King, nml Arnold r The King-Emjierm We are 
also of opinion, upon examination of the facts of the present case, 
that it i« one which, according to that practice, leave should not have 
been given.” 
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Mr Justice Isaacs delivered an elaborate judgment dissenting 
from the limitation of the discretion of the High Court involved in 
following the “ artificial rules " laid down by the Privy Council ; 
19C.LR, at p 413 

Subsequently (19th June, 1915), the Chief Justice (Sir Samxtei* 
(Irifuth) made the following statement from the bench — “ Since 
the decision of tlie Court in Eather v The King, it has been ascer- 
tained that the real practice as formulated in that case is interpreted 
by the inembers of the Court in different senses. The case, cannot 
therefore, for the future be regarded as an authority As we 
interpret the .ludieiary Act, section 35 (1) (6), the Court has an 
unfettered discretion to grant or refuse special leave in every case, 
but we think that the tiuun ‘ special leave ' connotes the necessity 
for making a jirim/i fane ease show’ing sjiecial cireumstances I 
.speak for all (lie members of the Court, except my brother Barton, 
who is absent from the Commonwealth ” Eather r The Kin^, 
20 C L II , 147 

Appeal m Criminal Cases after Acquittal by a Jury. 

On tlie trial of Francis Hugh Snow at the Criminal Sessions of 
the Prison Court of South Australia, before Mr Justice Gordon 
and a piiv, on .i charge of attempting to trade with the enemy 
eontrarv to the provisions of the Trading with the Enemy Act 
1914, on various dates both before and after the passing of that 
.Vt, at the close ol the e\ idetico for the Crown the Judge held 
that the Act was not letrospeelne as to attempts to trade with 
the enemy and tliat, as to the attempts alleged to have taken place 
after tlie passing of the Act, there was no evidenee to go to the 
jury He thereupon direeted the piry to find a verdict of “not 
guilty,' which they did, and the aceused was discharged The 
Clown having ajqilied for special leave to appeal to the High Court 
from the ludginent of acquittal, or, alternatively, from the direction 
of the Judge, it was Jield hy Griffith, C J and Gavan Duffy, 
Powers and Rich, .fj (Isavos and Hiugins, JJ , dissenting), that 
special leave to appeal should be refused By Griffith, C.J., 
and Gavan Duffy and Rich, JJ , as to the judgment of acquittal, 
on the ground that, altjioiigh under section 73 of the Constitution 
the High Court has jurisdiction to entertam an appeal from a 
judgment discharging an accused person, that section does n®4 
confer jurisdiction on the High Court to set aside a verdict of “ noi 
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guilty,’* 80 that, when, as in this case, the judgment properiy fol- 
lowed the verdict, the granting of special leave to appeal would be 
futile. As to the direction of acquittal, leave was refused on the 
ground that it was not a “ judgment ” from which under section 73 
an appeal lies to the High Court, Powkrs, J. held that, although 
under section 73 the High Court had •junsdiction to entertain an 
appeal from the judgment of acquittal, to set aside the verdict 
and to grant a new trial, the discretion to grant special leave to 
appeal should not in the circumstances be exercised. Isaacs and 
Higgins, JJ. hold that leave might bo granted Muagrooe v. 
McDonald, 3 CL.R, 132, and Bauntc r Tlw Commonwealth, 4 
C.L.R, 97, dioousseil Sjiecial leave to a])^)cal from the Supreme 
Court of South Australia (Gordon. J ), refused The King v. Snenv, 
F.C, (1915) 20 C L.R. 315. 

§ 128. “ OF ANY OTHER COURT OF A STATE.” 

The High Court has held that the aords ' Judgments . . 

of any other Court of a State from which at the establishment of 
the Commonwealth an apptial lay to the Quetm m Council ' include 
judgments from which an ajqxial lay cither with or without sjiecml 
leave of the Prn'j' Council Parkin r James. (IIH).')) 2 C L R , 315 
But see, also, Kamarooka GiAd Mining Co .Vo Liahihli/ n. Kerr, 
(1908) 6 C.L.R , 25.*) 

§129. “OF THE INTER-STATE COMMISSION.” 

Appeals from Inter-State Commission. 

The words of this sub section giving an appeal to the High 
Court for the judgments, decrees, orders and sentences of the 
Inter-«tat« C-omnussion do not necessarily imply that the tjommis- 
sion is a (]Iourt exorcising judicial functions The reference in a 
separate paragraph, section 73 (iii ), to the Inter-state Commission, 
after the exhaustive words of paragraph (ii ) whicli embrace all 
Courts other than the High Court, to which the High Court appel- 
late jurisdiction extends, indicates that tjio Oimmisaion was not 
one of the “ Courts " within the meaning of “ Chapter 111., JtTDl- 
CATGRB ” of the Constitution. Judicial power is undoubtedly 
conferred by sub-sections (lu.) but tliat is in the High Court, apd 
the jurisdiction to correct errors of law- -similar to that of the 
English High Court m section 39 of the Act in Arliidges Cage, (1916) 
AC., 120 cbea not connote that the Commission is a Court, 
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any more than the local Government Board ia a Court. First the 
word “ order ” apphes as much to the order of a qwasi judicial or 
administrative body as to a strict Court of law. Per Isaacs, J. 
in the State of New South Wales v The Commonwealth, (1916) 20 
C L R , at p 87 See note to section 10 1 

§ 130. “ FINAL AND CONCLUSIVE.” 

Aitpeals from State Courts. 

Notwithstanding section 106 of the New South Wales Justices 
Act (No 27 of 1902), which provides that on apjieals by way of 
special case, stated for the opinion of the Supreme Court, the judg- 
ment of the Court shall bo “ hnal .and conclusive,” the High Court 
has jurisdiction, under section 73 of the Constitution, to hear and 
determine ajipeals from such judgments Judgment of the Supreme 
Court, (IfK)4) 4 S R (N S’ W ), 200, reverst-d , Pefersuxild v Bartley, 
(High Court), (1904) 1 (^L R 497 


tppoal to Qiifen in Council 

74, No ajipeal shall be permitted to the Queen in 
Council from a deci.sion of the High Court upon any 
question, hou soever arising, as to the limits inter se of 
the ('onstitutional powers of the Commonwealth and 
those of any State or States, or as to the limits^®^ 
inttr se of the Constitutional powers of any two or more 
State.H, unless the High Court shall certify that the 
question is one which ought to be determined by Her 
Majesty in Council. 

The High Court may so certify^®® if satisfied that 
for any special reason the certificate should be granted, 
and thereupon an appeal shall lie to Her Majesty in 
Council on the question without further leave. 

Except as provided in this section, this Constitution 
shall not impair any right which the Queen may be 
pleased to exercise by virtue of Her Royal prerogative 
to grant special leave of appeal from theJHigh Court 
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to Her Majesty in Council. The Parliament may make 
laws limiting the matters in which such leave may be 
asked, but proposed laws containing any such limita- 
tion shall be reserved by the Governor-General for 
Her Majesty's pleasure. 

§ 131. “ AS TO THE LIMITS INTER SE.” 

LEGISLATION 

Judiciary Act {1903-1910). Sections 3S\ and 4(K 

Removal of Constitntional Cases. 

In Octolnir 1!KI7 whilst the coniliclinf; deciMOiis of the High 
Court and the Privy Coiiueil in the Federal Income Tax Cases wore 
under consideratiDu the Parliament of the (’Virnnionweahh pa.Hs«d 
an Act amending the Judiciary .Act l)\ inserting the following new 
sections- — ’In matters (other than trials of indictable offcnce.s) 
involving any (immtKm, liowovi'r aiising, as to the liiints uiier nr 
of the constitutional powers of the ('oniinon wealth and those of any 
State or StaU-s, or as to the ImiitH intrr o- of the constitutional jKiworR 
of any two or more States, the jurisdiction of tlie High Court shall 
1 k' CxcliiHivc of the jurisdiction of the Supreine Cotiits of the StaU*h . 
so that the .Supreme Court of a State shall not have jurisdiction to 
entertain or determine ari\ sm-h matter either as a Court of first 
instance or as a Court of Ap|H»al fioiu an inferior ( 'oiirt ’ Judiciary 
Act 19*13-1910. section 3Sa. • When, iii any cause jieiiding m the 
Supreme Court of a State, there arist's any quest urn as to the limits 
inter sr of the constitutional powers of the < 'ommonwealth and those 
of any State or States or as to the limits inirr nr of the eoristitutioual 
powers of any two or more States, it shall he the duty of the Court 
to proceed no further in the cause' and the eause shall be by virtue 
of this Act, and without any ordei of the High Court, removed to 
the High Court Thereiijnin the jirocecdings in the cause', ami such 
documente, if any, relating thereto as are filed of record m the 
Sltpreine Court of the State sliall lie transmitted by the registrar, 
prothonotary. or other ofhecr of the Court, to the itegistry' of the 
High Court in the State or if there are more registries than one 
in the State, to sueh registry' as is jirescrilied by Rules of Court ’ 
Judiciary Act^lt>93'1910, section 40a (1), (2). 
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nie Powers Inter se. 

It IS a matter for surprise and regret that in the early history 
of the interpretation of the Constitution that the Parliament of 
the (to mmon wealth should have deemed it advisable to reject the 
services of the Supreme Courts of the States as primary courts in 
dealing with constitutional cases Nothing could be suggested 
against the honor, integrity and ability of the Justices of the Supreme 
Courts The fact is lliat this drastic Federal legislation originated in 
the manner m which the case of Webb v. Outirm, (1905) V.L.R , 
463 , 26 A L.T , 198, vas conducted m Victoria by the parties there- 
to I'hat was a case involving important constitutional issues 
referred to elsewhere sujrra, ]i 171 

Mr T P Webb, the Vhctoriau Commissioner of Taxation, sued 
Mr Outtrini the Deputy Postmaster-General of Victoria to recover 
State iiicoiiic tax on his Federal salary Mr Outtrim pleaded 
immunity fioni State taxation Tlie case was referired to the Full 
(^ouit of Victoria which following the ruling in Deaktn v Webb. 
gave judgment for their lesyiondent By that decision Mr Outtrim 
escajied State' taxation But the Commissioner applied to Mr 
Justice Hodges for leave to appeal to the Privy Council against 
that decision Then was witnessed the unusual spectacle of a 
sncct'.ssfu] htiganf instead of holding fast to his judgment actually 
instruttiiig his counsel m Court to consent to the leave being granted. 
Commonwealth rights w'cre not argued Thidcr the circumstances 
Mr Justice Hodges had scarceli any alternative but to grant the 
leave apjilied foi The etleit of the leave wa.s to divert the case 
from the High Court of Australia to the Privy Council So strong 
was the iinyjressioii that then' had been some understanding between 
the jiartics and that there w'as a risk of the ease not being adecpiately 
placed before the Piiv_\ Council that the Attorney- General of the 
Gominonwealth intervened and demanded the right to be represented 
before the Pnvv Conned, wdiich was granted 

The law advisers of the Commonwealth considered that no 
litigants should he allowed to make arrangements by which con- 
stitutional cases might bo conducted through clumnels selected by 
themselves There was a certaui amount of irritation also caused 
by Mr Justice Hodges’ desenption of the Judiciary Act 1903, 
section 39 (2) (a) as “ a devious, circuitous, round-about metiiod 
of depriving the King’s subjects of their rights undfer the (kder 
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in Council to appeal direct to the Privy Council. It was never 
suggested before Mr. Justice Hodoks that the sections referred 
to did not purport, or intend to take away the right of an unsuccessful 
litigant in the Supreme Court to apply to the King in Council 
for leave to appeal The criticism mentioned had no material effect 
in causing the legislation which is at the head of this note , the main 
factor was the conduct of the parties. 

§132. “THE HIOH COURT MAY SO OERTIFy,” 

Special Reasons tor Certificate. 

In two important cases applications made to the High Court 
for certificates authorizing appeals to tlie Prn'y Council under this 
section were refused In one case only has a certificate so far been 
granted. Atlom^ei^ General for tlie ('om7tu)nwe(iltk r ('olonial Sugar 
Refining ('o . (Prrry Council), (1914) 17 C L.11 , 940 (1914) A C 237 
No general rule can be laid down as to what are syiecial reasons for 
granting a certificate 

It appears, however, that the principles apphcable to the 
granting bj’ the Ihrivy Council of leave to appeal from the High 
Court, or from the Supremo Court of a StaU', are not applicable to 
the granting hy the High C'ourt of a certihoatc under action 74 of 
the C-onstitution 

It has been held that the desire of the Govemnient.s of all or 
some of the States that an ap|ical to the l*rivy CVmncil should be 
allowed , that the docision affects a large number of jwrsons iii 
many of the States and the revenues of tliose States , tliat the 
decision reverses a decision of (he Supreme Court of a State are 
not sufficieiit reasons for granting a i-ertificate Ikaktn v. Webb , 
Lyne r. Webb, F C . 1 L II . 585 

The fact that a decision of the Privy Council, on a question 
of law as to the limits inter se of tlie constitutional powers of the 
Commonwealth and the State,s is contrary to a previous decision 
of the High Court as to which a certificate under section 74 of the 
Crnistitution has been asked and refused, was hold not to be of itself 
a sufficient special reason for granting a certificate as to another 
decision of the High Court followmg its previous decision 

The inconvenience caused by the existence of those oonrirary 
decisions watfheld not to Vie a sufficient reason Per GKCflTra, C.J., 
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O’Connor, J. and Isaacs, J. — That inconvenience can be removed 
by the Commonwealth Parliament exercising its powers under 
section 77 (ii.) of the Constitution. Per Griffith, C.J. — That 
inconvenience can also be removed by the Commonwealth Parlia- 
ment making its grants to its servants subject to the right of the 
States to tax them Per Higgins, J — Quaere, whether, if a State 
income tax on salaries of Federal servants is invalid under the 
Constitution, the Commonwealth Parliament can validate such a 
tax Fhnl v Wehb, F C , 4 C L R , 1178 ; special leave to appeal 
refused by Privy Council, (1908) A C , 214 , .'5 C L R , 398 

111 the case of the AUorney- General of the Commonwealth v. 
The Colonial Sugar Refining Co , (1914) l.'i CL R , 182. the Judges 
(the Chief Justice and Barton, Isaacs and Higgins, JJ ) were 
equally divided in opinion , that of the Chief Justice prevailing, 
and a certificate was granted in the following form — 

“ Pur.siiant to section 74 of the Constitution this Court doth 
certify that, so far as the question whether the Parliament of the 
Commonwealth has power to make laws for the compulsory examina- 
tion of witnesses by Royal coniim.ssioiis touchmg matters which are 
not withm the ambit of the existing legislative powers of the Com- 
monwealth, that IS to say, such powers as ma5’ now be exercised 
without an amendment of the Constitution under the provisions of 
section 128, is a question as to the limits inter se of the constitutional 
powers of the Commonwealth and those of any State or States, the 
question is one which ought to be determined by His Majesty m 
Council ’ 15 C L R , at p 234 

Frontier of Commonwealth Power. 

In the Builders Labourers' Case, 18 CLR , 224, the President 
of the Commonwealth Conciliation and Arbitration Court, had made 
an aw'ard as to the hours of work, wages, conditions, work done m 
hohdays and other matters concerning the terms of employment 
of biulders' labourers throughout Australia An application was 
made to the High Court to prolubit the enforcement of the awards 
on the ground that there was no industrial dispute extending beyond 
the limits of any one State The High Court held that there was 
such a dispute and refused to prohibit, also declined to grant a 
certificate for leave to appeal to the Pnvy Council. Notwithstanding 
this refusal the employers went to the Pnvy Council. A preliminary 
objection was taken that the appeal was incompetent in the absence* 
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of a cwrtifioate. The Privy Council refused to entertain the appeal. 
They held that a decision by the High Court that a particular dispute 
wtm a dispute extending beyond the limits of one State and that in 
respect of it the President of the Commonwealth Court of Omoiliation 
and Arbitration had, under legislation of the Commonwealth ^laased 
pursuant to their constitutional powers, jurisdiction te make an 
award, is a decision upon a tiuestion as to the limits inter se of the 
constitutional powers of the Coiniuoii wealth and those of the States 
Therefore, under section 74 of the Constitution the Privy Council 
had no jurisdiction to cntcrtam an appeal from s\ic}i a decision in 
the absence of a ccrtiticate by the High Court imrsuant that 
section. 

Their lyirdslups cousidored that the High Court hail decided 
first, that the dispute before them was one extending beyond the 

limits of one State , and .seeondlv that the Pi-esident luul jiirisdietion 

« 

to make hi.s award uiidei the legislation of the Cuninionwcalth 
passed pursuant to its i-ouetitiitionul (Kiwers Thi* High Court 
decided that tlie frontier of the Commonwealth power reaches in 
this case into the Stale and it therefore folloued that the Stat<> )ia>» 
not exelusiv'c, if an}, power in this <-ase 7'his appeared t.o their 
Ijordships to b(‘ a (piestioii as to the hinds miii m of the several 
fKiwers. liowovcr nmeli or little Hie CoininoiiwealtJi ina\ be recpimid 
to conform to State laws or State awards mid Jiowt'ver much or 
little the State iiia\ irniiose laws upon it.s subjects Joncfi and 
Others r The Commonusalth Count of Coiintiation and Arhitnidion 
and the Attorriei/-G( lural fur tin Comnwnv'enlth . (1017} Aji]) Cas . 
at p. 528 24 (\LK. at p 3tHi 

()rii;iiial juii«lK'lii>n of High Court. 

75. In all matters— 

(i.) Arising under any treaty; 

(ii.) Affecting consuls or other representatives of 
other eountries ; 

(iii.) In which the Commonwealth,^®® or a person 
suing or being sued on behalf of the Com- 
monwealth, is a party : 

(iv.) Between^®* States, or between residents^** of 
different States, or between a State and a 
. resident of another State : 
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(v.) In which a writ of Mandamus^*® or prohibi- 
tion or an injunction is sought against an 
oificer of the Commonwealth : 
the High (\iurt shall have original jurisdiction. 

§ 133. “ IN ALL MATTERS ... IN WHICH THE 
COMMONWEALTH ... IS A PARTY.” 

LEGISLATION 

JuDHiARY A<'T No 4 OF 1915, Section 3 
Crimes Act 1914-1915 

Criminal Prosecutions. 

Tlie words of .section 7.5 (iii ) giving the High Court original 
jurisdiction in all matters in which the Commonwealth is a party 
are suflicient to give the High Court original jurisdiction m cnmmal 
prosecutions for violation of the laws ol the Commonwealth m which 
the Attorney-General tor the Coniinonw'ealth is the prosecutor. 
If, liowevfT, this view is iinoirect the jurisihction of the Court is 
uiicpiestionahh settled h_\ the .ludiciary Act (1903) as amended by 
the Juchciarv Act, No 4 of 1915. section 3, which amends section 30 
of the Pnncijial .\('t by iidiiing words confening jurisdiction on the 
High Court in trials of indict able oflencos against the laws of the 
Commonwealth and bv the Crimes Act, No 12 of 1914 and the 
Crimes Act, No 0 of 1915, which confers similar jurisdiction 

The Constitution, section 7.5 (lu ) provides that the High Court 
shall have original pinsdiction in all matters m ivhicli the Common- 
wealth 18 a party On the question whether the High Court has 
jurisdiction in criminal cases prosecuted by the Commonwealth, 
the Chief Justice, Sir Samuel Griffith, in the case of The King 
V Kidman. (1915) 20 C L R . at p 437, said . — " The other objec- 
tions raised on the motion to quash the indictment related to the 
competence of this Court to exercise original jurisdiction in respect 
of the ofifence. The judicial power is a part of the right of sovereignty 
It extends to the adnunistration of justice in respect as well of 
violations of the law which entail penal consequences as to infrac- 
tions of civil rights.” Per Griffith, C J., 20 C L.R., at p. 437. 

Mr. .Justice Isaacs referring to the same point, said : — “ Swj- 
tion 75 (in ) says that the High Court of Australia shfdl Irave ori^iid 
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joj^iotion m all matters herein the Commonwealth is a 
and therefore, in such a matter as I have predicated, all that 
remains is to see whether in a given case the Commonwetdth is 
]^perly represented. Unless some competent law alters the com- 
mon law the King in such a cause is properly represented by his 
Attorney-General — which, of course, moans the Attorney-General 
of the Commonwealth. In a matter of an offence against the State, 
the proper officer to prosecute is the Att.orney-General. Certain 
requirements as to preliminary inquiry and commitment for trial, 
have been prescribed by secti<»n (>.‘4 of the Judieiaiy Act 1903-1914, 
but only as regards ofFonce.s “ aguin.'it the laus of the t'omnionwealth.” 
The more recent Act, No 4 of 191.'3. hou'cver, b}' swtion 3 expressly 
provides that an indictment may Ik* file<i bv the Attorney -General 
in the High Court without such examination oi eonmiitnieiit wiiore 
there is charged an mibctable offence “ against the laws of the 
Commonwealth ' ' /Vi 1 saa<*s, .1 . 2n (' L It., at p. 440 

§ 134. “ MATTERS BETWEEN STATES.” 

Bonndary Questions. 

Tlie matters between States, m resfa-ct of whicli original juris- 
diction i.s by stK'tion 7.? of the Constitution conferred on the High 
Court, are matters which are of a like nature to tliose winch can 
anso between individuals and which arc capable of determination 
upon principles of law. Therefore, the. boundary In'twetm two 
States having l)e**n fixed bv an Inijicrial Act of Ihirhainent lK*foro 
Federation, it was held that the High Court had jurisdiction to 
entertain an action by one of these States against the otlier seeking 
a declaration that certain land adjoining that lioiinilarj' and in the 
de facto occupation of the latter State fonnoil part of the territory' 
of the former State • Thi> folate of Sont/i Aimtra/ia v The State of 
Ftctorw, (1911) 12 CL R 667 

Tlie Chief Justice (Sir Samuki. GKifriTH) I assent to the 
argument tliat the jurisdiction of the High (Vnirt. if any. is judicial 
and not political. So far, therefore, as a controversy requires for 
its settlement the apyilication of pilitical as distinguished from 
judicial considerations, 1 think that it is not justiciable under the 
Constitution. The law of the Empire, including Statute law, is bind- 
ing as well upon dependencies, regarded as political entities, as upon 
individual subjects. If. tlierefore, any dependei cy ii fringes the 
law of the Empire governing its relations with a nei^^bouriilg 
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dependency it ih guilty of a wrong towards that other dependency. 
Similar wrongs committed b5»^ one independent State against another 
are not justiciable, because there is no tribimal which has jurisdic- 
tion to take (xignizance of them But if there is a tribunal which 
has jurisdiction to summon a dependency before it, there is no reason, 
why su(‘h a wrong should not be redressed This Court has siibh 
jurisdiction The question, therefore, whether the State of Victoria 
lias infringed tlu* Statute law of the Empire as regards South Aus- 
tralia riiaj be inquired into by tins Court as a “ matter between 
States, ’ within the nu'aning of section 75 of the Constitution. 
For tliese leasoiis 1 am of opinion that this Court has jurisdiction to 
entertani a suit ot this nature 

The Judicial Power in Controversies between States. 

In an action brought in the High Court between States or 
between a State and a resident of another State the question may 
be raised as to the nature and extent of the judicial power which 
may be exercised by the High Court By section 78 the Parliament 
may make laws conferring rights to proceed against the Common- 
Avoalth or a State in resju'ct of matters " mthin the limits of the 
judicial pov T ’ , but ni section 75 (rv ), giving the High Court 
original jurisdiction in matters between States, there is no reference 
to the limits of the ludicial power 

A case which belongs to the jurisdiction of the Supreme Court 
on account of the inteie.st a State has m the controversy must 
be one in which the State is either nominally or substantially the 
party It is not siithcierit if the State be but consequentially 
affected Fowler v Lindnaij and FouHer v. Miller, 3 Dali , 411 ; 
.Vein Yotl V. Connecticut, 4 Dali , 3 

The Supreme Court of the United States has frequently? declined 
to take jurisdiction in mter-state controversies, which, aooording 
to settled principles of public law, are not the subjects of judicial 
cognizance Hans v Louisiana, 134 U S , at p 1. The mere fattfc 
that the State is a plaintiff is not a conclusive test that the ooq^- 
versy is one in which the Supreme Court is authorised to gtinttb 
redress against another State or its citizens - v. PsUaitt 

Insurance Co., 127 U.S., 266. 

The most numerous class of oases in whieh the SdplFethd GouH 
cA the United States haitr entertained suits betwitt Stetes' taFlMh' 


L P. 
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reepeotiag disputed botmdaiies bettreen States ; Imoa v. lUiwm, 
151 U.8., 23B. It has been held that the jurisdiction is not defeated 
beoauae of the fact that m deciding the question the Court must 
examine and construe oompaots l>etween States, or because the 
jurisdiction affects the territorial limits of the political jurisdiction 
and sovereignty of the States Virginia v. West Virginia, 11 
Wall , 39 ; Rhode Island e. Massachusetts, 12 Pet., 657 

The State of Pennsj'lvama has sufficient interest to sustain an 
application to the Supremo Court of the United States m the exercise 
of its original jurisdiction to maintain a bill in chancery to compel 
by injunction the removal of obstructions from the Ohio River 
Pennsylvania V. Wheeling Bridge Co., 13 How , SIS. 

There arc onlj' a few reported cases m which the aid of the 
Supreme Court has been invoked in controvorsios between States 
It has declined to take juris<liction of suits between States to compel 
the performance of obligations which, if the States had been inde- 
pendent nations, could not have been enforced judicially, but only 
through the fiolitical departments of their (hiviTnmoiits Thus, ui 
Kentucky v. Dennison, 24 How , (itt, where the State of Kentucky, 
by her Governor, appheil to the f'smrt in the exercise of its original 
jurisdiction for a wit of mandamus to the Governor of Ohio, to 
compel him to surrender a fugitiv'o from justice, the Court, holding 
that the case was a controversy between two States doended that 
it hail no authority to grant the wTit In New Hampshire v, 
Louisiana and New York v Louisiana. I(»H I’ S , 70, it was adjudged 
that a State to which, pursuant to her Statutes, some of her citizeiiB. 
holding bonds of another State, had assigned them , ui order to enable 
her to sue on and collect them for the lioiiefit of the assignors, 
oonld not maintain a suit in the Supremo Court against the other 
State. In the case of South Carolina v. Georgia, 93 S., 4, the 

Supreme Court, per Mr, Justice Stkong, left the question open 
whether *’ a State when suing in that Court for the prevention of a 
auiaanoe in a naviagable river of the Ihiited States, must not aver 
and ahow that it will sustain as a State some special and peculiar 
injury therefrom, such as would enable a private person to maintain 
a wmilar action nn another Court ” ; and he dismissed the bill 
because no unlawful obstruction of navigation was proved 

It hAS been contended by some oonstituikmal jurists that the 
lunits of the ^dicial power in suits between States under the Amaiioan 
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as well as under the Australian Constitution, are wider than has 
generally been supposed, and embrace matters outside the executive 
and legislative powers of the general government, but in respect 
of which these powers can supply what may be wanting to give the 
judicial authority effect Commonwealth Law Review, vol 11., at 
p 248 In controversies between States, it is argued something 
more than the riglits cJ partiinilar individuals are involved. The 
magnitude of the i.isuos may call for the intervention of the State 
and entitle it, apart from its interests in a non-representative 
capacit 3 ', to appear as a litigant in defence of the rights of its resi- 
dents As Chief Justice PunOER observed in the course of his judg- 
ment on the demurrer on Kansas v Colorado, 206 U S , 46. the mere 
fact that a State had no jiecuniary interest in the controversy would 
not defeat the original jurisdiction of the Court which might bo 
invoked by the State as parens jHiiriae, trustee, guardian, or repre- 
sentative of all or a considerable portion of its citizens 

In support of these views reference may be made to a number 
of other American decisions In the case of Rhode Island v. Massa- 
chusetts. 12 Pet , 657, Mr Justice Baldw'IN, said The sub- 
mission by Sovereign States, to a Court of law, of a controver8.y 
between them, without prescribing any rule of decision, gives power 
to decide according to the appropriate law of the case, which depends 
on the 8ub|ect-inattor, the source and nature of the claims of the 
parties, and the law which governs them hVom the time of such 
submission, the question ceases to be one of political power ; it 
comes to the Court to bo decided by its judgment, legal disoretion, 
and solemn considerations of the rule of law appropriate to its 
nature as a judicial question depending on the exercise of judicial 
power , as it IS bound to act by known and settled pnnciples of 
national or municipal jurisprudence as the case required.” These 
principles were applied in Pine v CUy of New York (112 Fed. Rep , 
98), in which a number of cases, the judgments m which were based 
1)11 the rule that territorial sovereignty does not extend to the author- 
ization of acts mjurious to the rights of other States or the residents 

thereof, were reviewed and followed • Cooley's Const Law, at p. 133. 

• 

Mr Justice Shiras, m giving judgment in the case of Missowri 
0 Illinois, (1901) 180 U.S., 208, said • — “ The oases cited show fji&t 
such jurisdiction has been exercised in oases involving boundairi^ 
and jurisdiction over lands and their inhabitants, &nd in 



TO8 OfilGINAL JURISDICTION. (Se&f8. 


directly affoctittg the property rights and interests of a State. But 
such oases manifestly do not cover the entire field in which such 
controversies may arise, and for which the Constitution has provided 
a remedy : and it w<»ul<i lie ohjoctionahle, and indeed, impossible, 
for the Court to anticiijate by definition what controversies can, and 
what cannot, be brought within the original jurisdiction of this 
Onirt ” 

It has Vieen suggested that there may Iw ni force, throughout 
the t'kimmon wealth, a suhst antivc law other tliaii that which attaches 
to the Kxix'utive {xiuers of the Croun. or winch is derived from the 
Commonwealth Con.stitntioii or legislation thereunder, lint to which 
the Constitution has supplied a sanetion In Anienea this law" is 
not identical witli the eonmion law of the several St.ilijs. or with 
that which '■ based ecpiaily uikui the eommoit law of England and 
of the several States ’ has tome to lie rceogni/.ed, along certain 
lines, as ' a eornnion law of lh»' I’nited Estates, which i.s certain to 
assert and re-assert it^df more and more as the Federal jurnsdietioii 
grows anti dcvcloiRis, particularly in eases involving tJie hi'v nier- 
ohant. the law of coinmcretal paper, and the like ' and of whndi the 
decision ui In re Nragte (13."» I' S at p tii)). that there is a ]iea<ie of 
the United States, as (hstingiiislied from the |K'aee of the individual 
States, a breach whereof is jHissilde wilhm (he territorial limits of 
a State, affords an niHlanee {Enri/do/Muha of the Imick of England, 
Vol 1. p 242) see sufira. at 1> !M) 

This substantive law has boon deseribed in Anioriea as the 
common law between States and i.s .said to be dotliieed from the 
principles of international law and usage It disis not a}>[Hiar, 
however, that there is any rea-son, iiwcssity or justification for 
resort to such a law under the Constitution of the Australian CoBi- 
monwealth, in the settlement of controversies botwooii States, or 
between residents of different States Commonwealth Law Raiew, 
(letH-lfiilo) vol. II., at p 250 

§135. ^‘RESIDENTS OF DIFFERENT STATES." 

On » motion'for judgment m an action in the High Court for 
foredloBurb of an equitable mortgage by deposit of title deeds of 
land in W^teim Australia, the mortgagee being a resident of South 
AbMtaUa and the mortgagor’s place of remdence being unknown, 
kM, that the High Oonri had no jurisdiction, it not having been 
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estabhshed that the parties at tihe time of the bringing of the action 
wore residents of different States. Per Griffith, C.J., Dabme v. 
Bmndsch, 13 C.L R , 336 

§ 136. “ MANDAMUS. PROHIBmON OR INJUNCTION.” 

Oiiginal Corrective Jurisdiction. 

The loading American case of Marbttry v Madison, 1 Cranch. , 
137 , and subsequent cases disclose a serious defect in the Con- 
stitution of the I'nited States, for they show that tliough the Supreme 
Court of tlie United States m.iy issue process in the nature of man- 
damus and proJnhition to inferior (’oiirts as ancillary to its appellate 
jurisdiction, it cannot issue such writs either to Courts or to mdivi- 
dualb as an exercise of original jiiiisdictioii, and it is powerless to 
check unlawful assumptions of jurisdiction unless where recourse 
can be had to it bv wa\' of appeal The Constitutioiaof the Common- 
wealth in section 7') (v ) confers the power wanting in the Constitu- 
tion of the United States and gives original jurisdiction to the 
Australian High Court to control not only noii-judicial othcers but 
Federal Courts excoeibiig their jiirmthction, whether appeal lies from 
them or not TJie words ottifcr of the Commonwealth ” used in 
it naturally and jirojierly include both judicial and non- judicial 
olticers and so apjilv to Feder.il Courts for it is to the dudge pre- 
siding in a Court that the writ of jirolnbitiou is directed, and the 
writ of proliihition itself toi all piactical purjxi.sos is not applicable 
to any Commonwealth oKuor other tJian a judicial ifbcor If this 
reading of section "o (v ) he not adojited the Commonwealth Par- 
liament hv taking awiiv the light of ajipeal under section 73, may be 
at liberty to create tribim.ds winch will be competent to finally 
interpret the Constitution and deiine its limitations, a function 
which the Constitution clearly intended to entrust to this Court 
The Ttummij/s Crno' [No 1). /au (Uy^vN Umri and Pk-h >1,1 , 
(1014) 18 C L 11 , at pp 82-83 

This sub-section 75 (v ) of the Constitution giyes the High 
Court original jurisdiction in all matters in which a writ of man- 
damus. prohibitum or injunction is sought against an oliicer’of the 
Commonwealth Tlie question has been raised as to w'hether under 
the CAinstitutiou, the High Court has an original corrective juris- 
diction to grant those writs against inferior Commonwealth Courts 
as well as agamst Commonwealth officers. 
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The Judiciary Act 1903-1910, Beotion 33, under the heading of 
“ original jurisdiction ” authorizes the High Court to make orders 
or direct the issues of writs commanding Federal Courts to perform 
any duty relating to the exercise of Federal jurisdiction or requiring 
any Court to abstain from the exercise of any Federal jurisdiction 
which it does not possess There is also a separate paragraph in 
the section authorizing the High Court to direct the issue of wnts 
of mandamus. This section, it is declared, shall not be taken to 
limit by implication the power of tlie High Court to make any order 
or to direct the issue of any wnt Section 33 of the same Act gives 
the High Court exclusive jurisdiction over the several Courts of 
the States in all matters lu which a writ of mandamus or prohibition 
is sought against an oHicer of the Corninonvi'ealth or a Federal 
Court, 

It has been held by the High Court that the jurisdiction in 
respect of mandamus conferred upon it by the Constitution, section 
75 (V ) has not Iwhui enlarged by the Judiciarj' Act, section 33 . 
The. K^ng v TJte Umernor of South Avstraba, (1SH>7) 4 C.L R , 1497. 
It has also been held by the High Court that the writ of prohibition 
referred in section 33 of the Judiciary' Act is the pmrogative writ for 
the control by superior Courts of inferior Courts exceeding their 
jurisdiction and that it does not include the statutory imt of pro- 
hibition which the Supreme ('ourt of Now South Wales is authonzed 
to issue by the law f>f that .State and w'hich is in reality a form of 
appeal Wilcox v. Domhoe, (1905) 3 C.L. R , 83 

Of course the Judiciary Act could not give the High Court more 
jurisdiction or judicial power than is authorized by the Constitution 
itself. In this condition of the law. constitutional and statutory, 
the question has Vieen raised as to whether the High Court has 
original corrective jurisdiction U> control by writs or other orders 
the proceeilings of inferior tribunals w'hich purport to exorcise 
Federal jurisdiction that they do not possess. The control of tlie 
High (k>urt by the exercise of original jiinsdictiun mider section 75 
of the Constitution must, of course, be distinguished from its control 
in the exercise of appellate jiinsdictioii under section 73. The 
important distinstion between the two powers is that the appellate 
jurisdiction is subject to such exceprions aud regulations as Parlia- 
ment may prescriVie but Parliament cannot cut down or limit the 
oriional iurisdiction of the Court defined by section 75. 
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In Ah Ytck v Lehmert, (1905) 2 C L.R., 693, the appellant had 
been convicted and fined bj the Court of Petty Sessions, Melbourne, 
for an offence against the Immigration Restriction Act. He appealed 
to the Court of General Sessions Judge Johnstok held that that 
Court had no jurisdiction, as it was a Federal matter, and that an 
appeal could only be had to the High Court An order nisi was 
then obtained from the High Court calling upon the learned Judge 
and the informant to show cause why a writ of mandamus should 
not issue to compel the learned Judge to hear and determine the 
appeal 

The High (’ourt held that the Court of General Sessions pos- 
sessed an invested Federal apjiellate jurisdiction under the Judiciary 
Act, section 39 , that luider that section the sevejal Courts of the 
States have Federal appellate jurisdiction, as regards the matters 
enumerated m sections 75 and 76 of the Constitution, to the same 
extent that, and subject to the same conditions as, under the State 
laws they have appellate jurisdiction in matters to which the State 
laws apply 

The High Court further held that where a Court of a State 
declines jurisdiction, in a matter as to which it is invested with 
Federal jurisdiction, the remedy is by recourse to the appellate 
junsdictioii of the High Court A mandamus to hear was therefore 
granted In delivering the judgment of the Court the Chief Justice 
(Sir Samuel Griffith) said the application was in reality an invoca- 
tion of the appellate jurisdiction of the High Court He pointed 
out that the granting of WTits of mandamus, prohibition, and habeas 
carpus at common law mav be regarded as in one sense an exercise 
of original jurisdiction, and m another as the exercise of appellate 
jurisdiction When there is a general apjieal from an inferior Court 
to a Court of Apjieal it can entertain any matter, however arising 
which shows that the decision of the Court below is erroneous 
The error may consist in a wrong determination of a matter properly 
before the Court for its decision, or it may consist in an assertion 
by that Court of a jurisdiction which it does not possess, or it may 
consist in a refusal of that Court to exercise jurisdiction which it 
possesses In all these cases the Court of Appeal can exexoim its 
appellate jurisdiction in order to set the error right It was i 
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Md in tJie United States in Marbury v. Madison, 1 Granoh. , 137. 
No question, therefore, arises as to the validity of section 33 of the 
Jadioiary Act 1903. 

“ It apjpears therefore ” (said the Chief Justice) “ that uo diffi- 
culty exists as to the jurisdiction of this Court to entertain an appeal 
in the present case, and that it is quite immaterial whether this 
motion is regarded as an application for a mandamus, or as an 
application for an order to the (’ourt of General Sessions to hear 
the case, or as an apjieal from a decision of that Court refusing to 
entertain the case It follows incidcutally from what 1 have said, 
that ill tliis case au appeal lies as of right, and therefore that it was 
not strictly nece.s.sary to move for an onler }nsi fi>r a inandaiuiis, and 
that the proper title of the matter is Ah Vick r Lehmert ' " The 
High Court held thal on (he ]>laiii W'ords of .section 39, the Court of 
Cteneral Hessions jiatl authoritv to exercise its appellate jiirisdietum 
and to hear tJie apjieal from a Poliee Magistrate, with rt*gard to an 
offfliicv against the liimiigration Ifestnetion .Kci liMM 

On the }X)irit whellier the issue of a iii.iiitliiwiis was an exercise 
of original or appellat<‘ jiiriMlietiou Mr .Iii«(iee Hxn'ros tlioughl if 
was within the original fuiwer 

I am not sure, ’ .said riis Honor that it was aetiiallj iieees 
sary t<i make tlie sjiecial proxision eontamwl in mh-Ciou 33 of the 
Judieiarv Act IfMKl, authorizing the issue of writs nf mandamus 
It was e.stablished ill Iheeaseof Mnituuifv Madi'<iOn (I (Vnnel! 137) 
that, if a niandaniuN is sought from a ('oiirt of ap()ol!ate jiirisidieion, 
it must be shown that, its grant is au exercise of apjadiafe jurisdic- 
tion. The jiositioii Is clearly stated in (/mrk awl Ganan'H (loii- 
stitiilion of l)u’ AiiKlinltuii ( 'ommonwrallh at p 779' 

“ That ' eontimied His Hoiioi represents t lie law as laid down 
in Marhtiry v Morhsoti. Of cour.se it is well known that tliere is a 
fliiferenee l)etwt*en oar Constitution and that of the rnited .States, 
because in the former, original jurisdietmn is b\ section "f) (v. ) 
given to the High Court in inalti'ts in whieli mandamus is sought 
againal a non-pidieial oliieer of the f'oiniiioiixvoallh. That case was 
not provided for ip the I'nited States Constitution, and hoiiei* the 
decision in Marbury r Madison that maiidaraua to a non-judicial 
officer wae outside the jKiwers of the Constitution, and that there- 
fore the Act of Congrefts purfMirtnig to authorize the grant of such 
a mandanni«*w»s not valiiL That additional juriwliction. however. 
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b«ng giTen by oiir Constitution, it seems to me that th^e i» nothing 
in the contention that as section 75, sub-section (v.) gives original 
jurisdiction to the High Court in that particular class of mandamus. 
It has an exclusive effect as to other cases of mandamus. In my 
opinion it 18 clear that section 75 (v ) was inserted to prevent doubts 
from arising by reason of the decision to which I have referred, and 
that it has no other effect than to add a neiv and distinct power to 
the powers which the High Court inherently possesses — 1 mean 
those which arc necessary to secure that any other Court created or 
invested with Federal jurisdiction by the Parliament does not 
either exceed, or deny the exercise of, its junsibction ” Per 
Bakton, J in Ah Yirk v Ijcinnerl (lfM)4) 2 C L R , at p 608 

Prohibition Cases. 

The first import ant piohihitioii ease dealt with by the High 
Court was that of The King a The (^omfnonwealth' Court of Concilia- 
hon and Aihilialion , Ex paiit Bioken Hill Proprietary Co. Lid., 
(1009) 8 C L R , 419 An application was made for a writ of pro- 
iiibition to restrain the Ih-esident of the Court from proceeding 
further witli an award wliieh he had made on the ground that it 
exceeded the lurisdietion of the Court m certain respects , that it 
travelled outside the real industrial dispute in issue into matters 
wiuch w'ero not in dispute* which had not been submitted to the 
Court and which had no jwssible connoction with the dispute. 
One of the chief diHiculties winch the applicants for the prohibition 
liad to ciicountor was section 31 of the Coiicihation and Arbitration 
.^ct 1904. That section declared that —"‘No award of the Court 
•shall bo challenged apjiealed against, reviewed, quashed or called 
m question in an\ Court on any account whatever.” Mr. Justice 
O’Connor, lefemng to this section said . — 

Now it is clear that the Common w'oalth Arbitration Act 
mtended to create a Court which within the limits of its jiinsdietion 
should be absolutely independent of all control by any other Court No 
prohibition or eerltoian will go to it while it keeps itself within 
those limits While acting within its jurisdiction, it is not bound 
by forms or technicalities It may make its own rules, it may admit 
evidence in any way it deems fair, it may take any step it thinks fit 
for the purpose of informing itself as to the subject brought before 
it for inquiry , but the fundamental condition under wbi<dl it 
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exeroiaes all these powers is that it shall confine itself to the matten 
wluch are by the Act handed over to its jurisdiction. Per O’Coimoa, 
J., 8 C.L.R, at p. 449. 

Mr. Justice Isaaos, later on in the same case, in referring to 
same matters, said ■ — 

In view of the express words of the Act there is no general 
appellate power over the decisions of the Commonwealth Court of 
Conciliation and Arbitration, and no |X)wer to interfere on any 
ground but want of jurisdiction That Court, like every other 
tribunal acting within the ambit of its authority, may decide the 
matters entrusted to it rightly or wTongly, and either in fact or in 
law. And general appeal being excluded, the determination is 
final and conclusive, whether it .seems right or vTong, just or unjust 
If, however, in makmg this award the learned Ih’esident has acted 
partly within or pantly beyond his juriHdiclion. if he has overstepped 
the boundarj’ of his judicial domain, then, no matter how meritorious 
the decision may appear to be, it is the duty of this Ckiurt having 
regard to the nature of the case to grant a prohibition qiwad the 
exoees, according to long established principles " 

’■ The distinction between an erronooiis decision by a body 
having junsdiction to deal with a particular subject matter, and a 
decision by a body havmg no jurisdiction over the matter decided, 
is familiar to all lawyers, and must be steaibly home in mind m 
this case ’ Per Isaacs, J , 8 C L.R , 453 In the result the pro- 
bibitioii was granted by the Court notwithstanding seidion 31 of 
the Act 

The second important prohibition caise was that of The King 
*>. Commonwealth Court of Conciliation and Arbitration , Ex parte 
Whjfbrow & Co., (1910) 11 C fj.R , J In that matter an application 
was made on behalf of certain boot manufacturers for a writ of 
prohibition to restrain the President of the Court from further pro- 
ceeding upon an award on (he grounds, inter alia, that there was no 
proof of an industrial disjinte within the meaimig of the Constitu* 
tion. A preliminary objection was taken that prohibition did not 

lie to the Commonwealth Court of (’oncihation and Arbitration. 

* 

It was argued that the High Court has no original corrective juris- 
diction over irienor tribunals, such as is exercised by the Supreme 
Court of a State, or the High Court in England. It could only 
grant prohibition in the exercise of its appellate jurisdiction, except 
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where prohibition is sought against an officer of the Commonwealth, 
in which case original jurisdiction is conferred upon the HigH Court 
by section 75 (v.) of the Constitution. But the President of the 
Commonwealth Court of Conciliation and Arbitration was not an 
officer of the Commonwealth, and section 76 (v ) had, therefore, no 
application to the present case The appellate jurisdiction of the 
High Court was defined by section 73 of the Constitution. Section 
33 of the Judiciary Act 1903 was simplj' a declaration of the manner 
in which such jurisdiction may be exercised, but it cannot extend 
the jurisdiction previously conferred Prohibition, it was argued, 
might be granted by the Court in the exercise of its appellate power, 
but the Legislature had expressly provided, by section 31 of the 
Commonwealth Conciliation and Arbitration Act, that no appeal 
shall he from an award of the Court constituted under that Act. 
If, therefore, the Court had no original jurisdiction to grant pro- 
hibition, and was precluded by the provisions of section 31 of the 
Act from exercising its appellate jurisdiction, the present application 
should fail There was, it was said, a clear distmction between the 
grant of prohibition, and the exercise of appellate power Section 
75 (V ) applied only to cases in which mandamus or prohibition was 
sought agamst a non-judicial officer . Ah Ytck v Lehmert, 2 C.L.R., 
593, at p 609 

In support of the apjilication it was submitted that the High 
Court had jurisdiction lu this case under sections 75 (v.) and 76 of 
the Constitution and Part IV of the Judiciary Act Under both 
those Acts the Court was given original jurisdiction Under section 
71 of the Constitution the whole of the judicial power of the Common- 
wealth was vested in the High Court, that is the power of the King 
HO far as this power is exercised by Courts of law. This involved 
as an essential element, jurisdiction to inquire into the validity of 
all judicial power purporting to be exercised under the Constitution. 
The exercise of this power of prohibition was included m the words 
■ judicial power of the Commonwealth ” , section 71 of the Constitu- 
tion That had inherent in it everythmg necessary for carrying out 
the judicial power, and was not hmited by the descnption subse- 
quently given With respect to section 31 of the Arbitration Act 
it was contended that the words “ award of the Court ” in that 
section meant an award which the Court of Arbitration had poww 
to make. It merely limited the appellate power of this Coolrt *o 
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as to prevent tlw inerits of the case from being reconsidered, but 
did not take away the power to rostrani further prooeedingii under 
an invalid award 

The High Court (pa Griffith, C.J and Barton, O’Connor 
and Isaacs, JJ.) overruled the preliminary objection and after 
hearing arguments on the merits decided to enlarge the rule nw* to 
enable the invalid part® of the award to be eliminated 

The Chief .Tuslice (Sir Samum, (Iriffith) aiialvsed and dealt 
with the objections as follows The lirst objection, he said, was 
that the prohibition wfw uitluii the lungnago of section HI of the 
Crfiminonwealth Conciliation and ^Xrbttration Act lh04, which 
enacted that “ No award of the Court shall be cballenged apjiealed 
against, reviewed fjnaslied, or called in ipieshon in anj other Court 
on any account wliatscK-ver " In Chini'etfs Cn\t 1 CL. 11, I HI, 
the High Court had to deal with the same fioiut raised ujioii identical 
word.s 111 the New South Wales Industrial Arbitration Act of Htttl. 
and it hel<l, in accordanci* with a nniforin line of Kiighsh docisions. 
that such an enactment does not extend to cases in which a Court 
of limited jurisdiction has excm-ded its jurisdu lion Tlien the 
jioint was put in another wn_\, thus - I'mlei (he Constitution 
(section 73) an apjKuil lies io the High ('oiirl from merv other Federal 
(Vmrt unless otlierw isc enacleil h\ Parhunient. Therefore an ajipoal 
would he from the Aihitration Court unless it had lus'ii denied h\ 
section 31 If it )iad not been denied, and an ajijioal were brought, 
this Court eould mi tlic apjsial entertain the (inestmn of junsihction 
Therefore it was saul, tjiat the jiirisdution of (his Court, is denied 
aa to every point that eould Irt'iaised on ajijieaJ ‘ U C L JJ. .it p. 
21 . 

" But,” said the Chief .lustice, ' the answer to this argument 
wan olmous Where an apjK'ul lies from one (’onri t^l anotlier the 
Court of Appeal can set aside the judgment ajijwaled from on any 
ground on which it ajijiears that the judgment ajijieatod from is 
erroneous. Want of jurisdiction to jironouncc it is such a ground 
But it does not follow that euforconumt of the judgment may not 
be prohibited hx a Court having jurisdiction to make such an order, 
although no appeal lio.s to the prolu biting Court In the great 
majority of cases of prohibition tlie prohibiting Court is not a Court 
of Appeal from the Court prohibited. If any further proof wore 
needed it is affqjrded by the consideration that a prohibition may be 
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asked for by a person not a party to the proceedings in which the 
judgment has been given Whether, therefore, an appeal liea or 
does not ho is wholly immaterial ” 

“ The other ground, ' said the Ch'ef Justice, ‘ on which the 
objection i.s supported i.s that thus Court has no original jurisdiction 
to grant prohibition to an inferior Federal Court Section 75 of the 
Constitution eonfms original jnrisfhetiou upon the High Court in 
all matters in wliieh a wrii of mandamus or prohibition or an injunc- 
tion is Boiiglit 'igainsl an olTieer of tJie Commonwealth A pro- 
hibition us a WTit diiected to the .Tiidge and jiarties in an inferior 
Court, and does not lie except to persons or bodies exercising judicial 
or (piasi-|udieial functions It lies to a pretended Court as well as 
to a real one When tlierefore, the Conslitntion sxieaks of a pro- 
hibition against an ollieer of the Commonwealth it means fin officer 
whose funetious arc judicial or tpuisi-jiidu lal. It cannot be denied 
that the Judge of the \rbitratioii Court is an officer of the Common- 
wealth. or tliiit his functions are judicial In iiiy opinion, therefore, 
the Court lias oinrmal jniisdictioii under the Constitution itself to 
grant prohibition against him' 11 C L T> . at p 22 

' If the meaning of the woids of section 75 were even ambiguous, 
the necessity of such a controlling power existing somewhere is so 
apparent that 1 .should think that the ambiguity should be resolved 
111 favour of tlie jtower Even if this construction of the Constitution 
were not accejited, the Court clearly has jurisdiction under the 
express words of section 70, wlueh authorizes Parliament to confer 
original jurisdiction on the High Court in any matter arising under 
the Constitution, or luvolvmg its mterpretation, or arising imder 
any law made by Parliament, and section 3,3 of the Judiciary Act, 
which authorizes the Court to make orders to direct the issue of 
writs “ requiruig any Court to abstaui from the exercise of any 
Federal jurisdiction which it does not possess.” “For all these 
reasons I am of opinion that the objection must be overruled.” 
Per the Chief Justice (Sir Samuel Griffith) m 11 C L R , at pp. 
21 and 22 

Mr. Justice O’Connor held that by the Constitution, seotion 71, 
the supreme judicial power of the Commonwealth was vested in 
the High Court and it must neoessarily include the power to keep 
inferior Courts of the Federal judicial system from exeeeding. tlwtr 
jurisdiction That power was in its nature origined, not amaelttie.. 
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feut it may b© conferred in either form, and it had, in his opinion, 
been conferred as original jurisdiction in sub-section (v.) of section 
76, It was expressly inserted in the Constittition by its framers, 
no doubt for more abundant caution, to prevent the question arising 
which was decided by the Supreme Court of the Unitetl States in 
Marbury v. Madistm, 1 Cranch 49. It had been objected that the 
words “ officer of the Commonwealth ” in sub-sectioii (V.) were not 
intended to include the holder of a judicial office. The use of the 
word prohihition ” in itself implied that the officer referred to 
may be an officer exercising judicial or quasi-judicial functions 
Giving the words their ordinary meaning, they would include all 
officers of the Commonwealth, judicial as well as non-judicial, and 
neither m the group of sectionK dealing with the judiciary, nor in 
any part of the CHmatitiitioii, was there an indication that its framers 
used the words wjth a meaning narrower than their ordinary mean- 
ing. So far from that being the case, there was every indication 
that the words were used in their widest s<*iiw, sections 71 to 76 
inclusive, were clearly intended to equip tlie High C^uirt completeK 
with all the fundnmeiital {Kiwers necessary for the discharge of its 
duty under the ('onstiintion a dutv m tlie effective discharge of 
which the Statw and the Coimnonwcalth are equally concerned” 

1 1 C L K , at j. 4” 

Mr Justice 1sa\('S was of ojunion that the objection failed, 
but for one reaeon only, namely, that tlie jwiwer of control by moans 
of a writ of a prohibition is a jmrt of the appellate power, and has not 
been taken away by Parliament 11 C L.K , at )). 47 

Can Prohibition be taken away f 

In November 1911, the amending Ckmcihation and Arbitration 
Act was passed containing section 14 w’hich purported to amend 
section 31 of the Principal Act to read as follows “ No award or 
order of the Court shall be challenged appealed against reviewed 
quaahed or called in question or be subject to prohibition or man- 
damua” 

By this Act the Federal Parliament unmistakably expressed 
its will that writs of prohibition against the President of the Gonoilia- 
tion and Arbitration Coiut should be abolished. The question was. 
however, raised as to the constitutionality of section 14 of the 
amending Act. In The King v. The OommomoeaUh Cowrt of Can- 
cUiatiem and Arbitration and Mer^nt Service Guild, (1912) 16 
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C.L.R., 686. That was an application for a writ of prohibition 
directed to the President to prevent the enforcement of an award 
on the ground that there was no mdustrial dispute within section 
51 (xxxv.) of the Constitution The majority of the Court (Gbif- 
BTTH, C.J. and Barton, J ) held (Isaacs, J. dissenting), that no 
“ industrial dispute ” within the meaning of section 51 (XXXV.) of 
the Constitution existed, and, therefore, that the Commonwealth 
Court of Conciliation and Arbitration had no jurisdiction to make 
an award, order absolute for piohibition 

In The Tramimi/ Case (No ]), 18 C L R , 54, an application 
was made to the High Court by the Brisbane and Adelaide Tram- 
ways authorities calling on the Court of Conciliation and Arbitration 
and the Australian Tramways Employees' Association to show 
cause why prohibition should not issue to restrain the enforcement 
of an award for want of jurisdiction The High Court was askeil 
to overrule the decision ui Whybrow’s Case with reference to pro- 
hibition. on the ground that the jurisdiction to grant prohibition 
was an exercise of the apjiellate jurisdiction of the High Court and 
that prohibition had been taken away. The High Court, per 
Griffith, C J and Barton, Isaacs, Gavan Duffy, Powers and 
Rich, J.T held that jurisdiction to issue prohibition to a tribunal 
acting without or in exce.ss of jurisdiction was in its nature original 
and not appellate , that origiiiai jurisdiction had been conferred 
on the High Court by section 75 (v ) of the Con.stitution to issue 
prohibition to any olficer of the Commonwealth . that the term 
' officer ” includes any judicial officer , that the President of the 
(Commonwealth Conciliation and Arbitration Court was such an 
officer and that therefore section 31 (i ) of the Act of 1911, so far 
as it purports to take away from the High Court the power to issue 
prohibition m respect of an award or order of the said Court was 
invalid “ I find it impossible,'’ said Griffith, C.J., “ to suppose 
that the framers of the Constitution or the Parliament of the United 
Kingdom who must have been familiar with these matters intended 
by the use of the word “ exception ” m section 73 of the Constitu- 
tion to include the power to take away prohibition for want of 
jurisdiction ” : The King v. The Commonwealth Court of Concilia- 
tionand Arbitration, <&c. (The Tramieays Case, No. 1), 18C.L.R.,64. 

Additional onginal jurisdiction. W 

76 . The Parliament may maJke laws, eonf«w w^g 
original jurisdiction on the High Court in any mattfflf-r- 
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(i.) Arising under this Constitution, or involving 
its interpretation : 

(ii.) Arising under any laws'** made by the Par- 
liament : 

(iii.) Of Admiralty'*® and maritime jurisdiction: 

(iv.) Relating to the same subject-matter claimed 
under tlio laws of different States. 

§ 137. “ ADDITIONAL ORIGINAL JURISDICTION.” 

LEGhSLATlON 

JroicuKV A<;t 1'M).‘M!>07 JDlf) 

« 

HlCIl (’oiTRT PROetaXiHIO A('T I'tl.") 

In addition to the mattors m which original nirisdiction is 
oonferre<l on the High Court b\ the Const itntion section 7~> tjie 
High Court has had original jurisdiction (onfcircd iijion it in numerous 
other matters by the .ludicmry Act 

By the combined operation of the Constitution, sections To and 
76 and the Judiciarv .Act Htn3 as ametuhxl by the Acts of 11)07 
and 1915 the ongmal and prunarv jurisdiction of the High Court 
IS as follows — 

(1) In all matters arising under any treaty Const , sec 75 (i.). 

(2) In all matters affecting Consuls or other representatives 

of other countries Const , see 75 (ii ) 

(3) In ail matters m winch the Comiiionwoalth or a person 

sueing or being sued on behalf of the Commonwealth is 
a party ' Const., sec 75 (m ) 

(4) In all matters lietweeii States or between residents of 
different States or between a State and a resident of 
another State Const,, sec 75 (iv.) 

(5) In all matters m which a writ of mandamus or prohibition 

or an 'injiuiction is sought against au officer of the 
Commonwealth . Const., sec. 75 (v.). 

(6) In all matters arising under the Constitution or involving 

its interpretation : Const., see. 76 (n) and Judidiaxy Act 
1903-1907, sec. 30 and Judioiwy Aet 1916, see. Z 
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(7) 111 matters (other than trials of indictable offences) 

involving any question, however arising, as to the 
limits intpr sp of the constitutional powers of the Com- 
monwealth and those of any State or States or as to the 
limits mitt xr of the constitutional powers of any two 
or more States Const , sec 70 (i and it ) and Judiciary 
Act sec JSa 

(8) I II suits by any Slate against the Cominoii'wealth Const., 

.sec 78 and Judiciary Act lhOJ-llH)7, sec ’>7 

(9) III suits hi anv State again.st another State Const., 
sec 78 and Jiidiciarv Act l!MKl-ltMl7, sec .'id 

(10) To make oidcrs or diiect the issue of writs commanding 
the pcrforinance of any duty by any person holdmg 
otbee unilei tin' Coinmonw ealtb or removing from office 
am person \MontrfuII\ claiming to hold any office under 
the ComniomMialtb Const .sec 70 (ii ) and Jutiiciary 
Act ItKtJ-l'.HC, sc'ition 33 (c) and (d) 

(11) Til line matters arising under aiu laws made by the 
Parliament Const , sec 70 (ii ) 

(12) In all matters of Admiralty and maritime jurisdiction : 
Judiciary Act 101.7 si'c 2 

(13) Iti trials of indictable offences against laws of the Com- 
monwealth Jndician Ac't 1015 sec 2 

§138. “ARISING UNDER ANY LAW MADE BY THE 
PARLIAMENT.” 

LEGISLATION 

Judiciary Act, No 4 oi 11)15. Section 3. 

Indictable Offences. 

This Act. which is to remain m operation during the present 
war and for six months thereafta-r, made the followmg amendment 
in the Principal Act Tlie Judiciary Act, section 30, is amended by 
omitting therefrom all words from and including the words “ onginal 
juxisdiction in all matters,” and inserting m their stead the words 
“ original jurisdiction- (a) in all matters arising under the Con^ittt- 
tion or involving its interpretation , (f>) in all matters of Admiralty 
OT maritiime jurisdiction , and fc) in trials of indictable ofisneea 
against the laws of the Commonwealth.” 

1 . p 48 
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After section 71 of the Principal Act, the following new section 
is inserted, viz. . — “ 71a. (1) Notwithstanding anything contained 
in this Part, or any provision of any State law, the Attorney-General 
of the Commonwealth may file an indictment for an indictable 
offence against the laws of the Commonwealth in the High Court 
or the Supreme Court of a State, without examination or commit- 
ment for trial. (2) Upon an mdictment being so filed the Court or 
a Justice or Judge thereof, may cause a summons to be issued to 
the defendant to appear at the time and place mentioned in the sum- 
mons there to answer the charge mentioned m the indictment, or 
may issue a warrant for hia arrest, and may hold him in custody or 
admit him to bail.” 

High C-ourt Prooedore Act 191,") 

This Act whjch is to continue m operation during the present 
war and for six months thereafter makes the following provision 
relatmg to criminal trials, namely — ' The trial by the High Court 
of mdiotable offences against the laws of the Commonwealth shall 
}>e by a Justice with a jury The laws of such State relating to the 
quahfication of jurors, tlio preparation of jury lists and jury panels, 
the summoning, attendance, and impannelhng of junes, tlio number 
of jurors, the right of challenge, the discharge of juries, the disagree- 
ment of jurors, and tlie remuneration of jurors, for the purposes of 
the trial of criminal matters pending in the Supreme Court of that 
State, or relatmg to any other matters concerning jurors after 
they have been summoned or sworn, shall extend and lie applied 
to the trial of indictable offences in the High Court m that State. 
80 that the lists of jurors shall be deemed to bo made as well for the 
purposes of the High Court as of the Supreme Court of the State ” 

Crimes Act, No 12 ok 1914 
Crimes Act, No <> ok 191.) 

In the case of The King v Kidman, 20 C L. R. , 42fi, Arthur 
Kidman was presented on trial before the Chief Justice in the High 
Court, Sydney, in its origmal jurisdiction, charged with the offence 
of conspiracy to defraud the Commonwealth, contrary to the Crimes 
Act 1915. The question of jurisdiction was raised and the following 
questions wore reserved for the consideration of the Full Court : — 

(1) Whether the Act No. 6 of 1916, so far as its provisions 
ass retrospective, is within the oompetmoe of Hie 
Commonwealth Parliament ; 
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(2) Whether it is within the competence of the Common'- 

wealth Parliament to confer upon the High Court 
original jurisdiction in respect of offences against the 
common law , 

(3) Whether the Act No 6 of 1915 confers upon the High 

Court j' urisdiction to deal with such offences ; 

(4) Whether the indictment is a matter to which the Common- 
wealth IS a party within the meaning of section 76 (ill ) 
of the Constitution , 

In dehvenng the judgment of the Full fknirt. the Chief Justice 
Sir Samuel Griffith, said - ‘ If I am wrong m thinking that the 
High Court has original jurisdiction m criminal ca8e,s under section 
75 (in ) of the (’onstitution, the Act of 1915 would undoubtedly 
confer such jurisdiction in trials of indictments fiy offences created 
by laws passed by the Parliament In section 3 of the Judiciary 
Act 1910. which stands as section 71a of the PtiiicipaJ Act, and 
which provides (hat tlie Attorney-General may file an indictment 
m the High Court for any indictable offence against ' the laws of 
the Commonwealth ' without examination or commitment for trial, 
the same terms must have the same moaning, as also m section 2 of 
the High Court f*r(K'eduro Act 1915 (No 5) (standmg as section 51a 
of the High (Viurt Procedure Act 1903-1915), which enacts that the 
trial by the High Court of indictable offences against the laws of 
the Commonwealth shall Ixi by a Justice with a jury Whether, 
therefore, 1 am right or not m thinking that the Crimes Act, No. 12 
of 1914, can bo sujiported as a declaratory Act, 1 think that the Act 
No 5 of 1915, IS applicable to the trial of the present case For 
these rea.8ons I am of opinion that the High Court has original 
jurisdiction in respect of the indictment now in question, and tliat 
the motions to quash the indictment should be refused 

Mr Justice Isaacs said -1 am of opinion that the retro- 
spective provisions of the Act, No. 0 of 1915, are within the com- 
petence of the Parliament of the (kimmonwealth ” 

After exhaustively discussing the various questions of law 
raised m the special case, His Honor concluded*: — “ In the result 
the chain is complete . (1) jurisdiction in the Court to entertain a 
charge of crime at common law against the Commonwealth ; (2) 
poww in the Attorney-General to represent the Commonwesdth ; 
(3) power to mdict without the preliminary examination , (4) th« 
requisite character of the charge. To this should be added (5) that 
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th© charge is not limited m form to the Statute, and therefor© will 
apply to both the Statute and the common law ' ■ pc; Isaacs, J , 
20 C.L R , at pp. 43!)-448 

Mr Justice Powers, s«ud ‘ It was admitted that if the first 
question is answered in the aflirraative it is not necessary to consider 
questions 2, 3 and 4 It is not therefore necessarj' to decide whethe: 
this (Jourt has original pinsdiction to try criminal offences under 
sec. 76 (m ) of the ('onstitulmn or under the common laiv of the 
Commonwealth or of the State or \ihethor the Commonwealth is a 
party to a trial on mdutment within iho meaning of tlie w'ord 
‘ part^ ' 111 section 7') (in ) ol the Constitution Vs to (jnestum 6 
the Act. No t of I'JI.'i (JiuliciirA Ac( Ihlo) confers on tin* Higli 
Court original pirisdietion to tri iiidn table olTem es against the laws 
of the Coninioinvtviltli ,iiul ,m mdu table offeiue against n law of 
the Conimonwealta is i barged in the indictment m rjupstinn ' 

The motion to quash the indict iiient w.is refnsisl (lie Full 
Court lioldmg that the Inst (juestum should hi‘ answered in tho 
affirmative 2ttCLl! 4ti3 

Other Acts. 

By tho Customs Vet l‘«H sei turn 24.7 nistoms pioseeiitioiis for 
the roeoverv of }Kmalties or fot the < oiidenination of ships or goods 
seirofl as forfeited I naN lie instituted b\ mfion mlormation or nthei 
appropriate proceedings in tho High Court (huler tho I’aciso Ai't 
1901, section 134, excise prosecutions m.iv ho nisiitiiteil in (he High 
Court Claims against the Conniionweallh for i oinjiensation under 
tho F*ro^KTty for Pnblie Purpises Aeipnsil ion Act 1901, section 16, 
et seq , maj Vie instituted iii the High Court L'ndor the Common- 
wealth Electoral Act 1!K)2, the High Court is constituted a Court 
of Disputed Returns to deal with petitions against the validity of 
any Federal election or return B\ the Patent Act 1903, the 
High Court can deal with certain matters arising under that Act 

§139. “IN MATTERS OF ADMIRALTY AND MARITIME 
JURISDICTION.” 

LEGISLATION 

JirmriAnY Act, .No 11 oi- 1914 

The High Court is empowered to deal with matters of Admiralty 
and maritime jurisdiction. It is also declared to be a Colonial Court 
of Adrairaltys within the meaning of the Imperial Act known as the 
Colonial Court of Admiralty Act 1890. 
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Accidents to Seamen. 

In tho case of The Knlihta Owners, d^c v. Wilson, (1910) 11 
CLR., 703, ail attempt was made to sustain the validity of the 
Commonwealth Soanioii’s ftonijiciisation Act (1909) as an exercise 
of power with section, 70 (iii ) of the Constitution Although this 
power is ill terms conhned to the making of laws to give original 
jurisdiction to the iligh tfourt, it was argued that it necessarily 
implied a power on the part of tlie Commonwealth to legislate 
substantively as to the x\dimralt\ and niaiitime law generally 
Cases wore cited to show the adoption of that construction in the 
United States Whatever might be the force of the reasoning of 
those cases, if Australia were in the same jiosition as the United 
States at the time of the making of their Constitution — namely, 
that of a separated nation of indejieiidcnt soveieignty in its relation 
to the United Kingdom the reason has no for^e here, where the 
implication from imperative necessity’ cannot be drawn The power 
to legislate on matters of Admiralty and iiidritime laws, if it existed 
m several States at the time of Federation, remains reserved to 
them by force of .section 107 ot the Constitution But there would 
be, and there i.s, an over riding power to legislate oii the subject in 
the Parliament of the United Kingdom, and llio grant in section 7H 
(III ) cannot be coiislrocd as an implied transfer or even delegation, 
of that legislative jiowoi to the I'ailiament of the Commonwealth 
in re.spect of Australia Pa IJAitTON. J.. 11 CL.R , at p.p 703-704. 


to flctinf jun'sdu tioii 

77. With iv.sjiect to any of the matters mentioned 
in the last two seetions tin* Parliament may make laws — 

(i.) Detining the |urisdietion of any federal court 
otlier than the High Court : 

(ii.) [)efining the extent to which the jurisdiction 
of any fi'dcnil court shall be exclusive**” of 
that whicli belongs'** to or is invested in 
tlie ('ourtis of the [States : • 


(lii.) Investing any court of a iState with federaW- 
jurisdiction. 
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§ 140. EXODVSIVE lUSISDICTION OF HlOH OOUBT.*' 

LEGISLATION. 

Jttdiciiakt Act 1903-1910, Sections 38 and 38 a. 

The jurisdiction of the High Court is declared to be exclusive 
of the jurisdiction of the several Courts of the States in the following 
matters . — 

(a) Matters arising directly under treaty ; 

(fe) Suits between States or between persons suing or being 
sued on behalf of different States, or between a State 
and a person suing or being sued on behalf of another 
State , 

(c) Suits by the Commonwealth, or any jierson suing on 

behalf of the Commonwealth, against a State, or any 
person 'being sued on behalf of a State 

(d) Suite by a State, or any person suing on behalf of a State, 

against the Commonwealth or any person being sued on 
behalf of the Commonwealth , 

(e) Matters m which a writ of mandamus or prohibition m 

sought against an officer of the C!ommoii wealth or a 
Federal Court 

“ 38a. In matters (other than trials of indictable offences) 
involving any question, however arising, as to the limits inter se of 
the constitutional powers of the Commonwealth and those of any 
State or States, or a« to the limits iniet se of the constitutional 
powers of any two or more States, the jurisdiction of the High Court 
shall be exclusive of the jurisdiction of the Supreme Courts of the 
States ; so that the Supreme (!ourt of a State shall not have juris- 
diction to entertain or determine any such matter, either as a Court 
of first instance or as a Court of Appeal from an inferior Court ” 

§ 141. “ BELONGS TO THE COT7BTS OF THE STATES.” 

LEGISLATION 

JiTDicTARY Act 1903, Section 39 (2) (a) 

Britain.” • 

By the Constitution, section 77 (n ), the Parliament may make 
laws defining the extent to which the junsdiotion of a Federal Court 
shall be exclusive of that which “ belongs to ” or is vested in the 
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Courts of the States. Section 77 (n ) seems to imply that State 
Courts may possess some concurrent Federal jurisdiction, from 
which it may be desirable to exclude them , a distinction is drawn 
between jurisdiction which “ belongs ’’ to the Courts of the States 
and jurisdiction with which the Courts of the States may be “ in- 
vested , sub-section (in ) implies that the State Courts may lack 
some ooncurrent Federal jiinsdietion with which it may be desirable 
to invest them This is the key to sections 38 and 39 of the Judioiarj' 
Act Section 38 defines certain matters which are excluded from 
the jurisdiction of State Courts , section 39 deals with other matters 
of Federal jurisdiction not mentioned m section 38 in which it is 
desirable the State Courts should have Federal jurisdiction, but 
equally desirable that they should only have it as a gift from the 
Commonwealth, and on terms or regulations laid down by the 
Parliament This was done by first excluding State Courts from 
jurisdiction in these matters except " as provided in the section ” 
and then re-investiiig them with pinsdiction on certain conditions, 
and subject to certam restrictions The several Courts of the States 
are within the hmits of their several jurisdictions, whether such 
limits are as to locality, subject-matter, or otherwise, invested with 
Federal jurisdiction, in all matters m which the High Court has 
original jurisdiction or in which original jurisdiction can be conferred 
upon it, excejit as provided in section 38 Judiciarj' Act 1903, 
section 39 (2) 

The term ‘federal jurisdiction ' means j urusdiction to deal 
with matters within the judicial power of the Commonwealth, i.e. 
the matters enumerated m sections 75 and 76 of the Constitution. 
Until the actual establishment of the Federal Courts the determina- 
tion of such matters was, under covering clause V of the Constitu- 
tion, within the jurisdiction of the State Canirts, who were bound 
to administer the Iaw.s of the Constitution and all laws passed 
by the Commonwealth Parliament 


Hence the words in sub section (ii ) " belongs to the Courts of 
the States ” jirobably means that jurisdiction which was conferred 
on those Caiurts by the covenng clause V of the Constitution which 
states that “ the laws of the Commonwealth shall be bindmg on 
the Courts and Judges ’ . and that clause was m operation before 
the pajamn g of the Judiciary Act which invested the State Courts 
with Federal jurisdiction 
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It is open to argument, but not necessary to decide, whether 
before the establishment of Federal Courts the State Courts were, 
in determining such questions, exercising ” fedei'al jurisdiction ” or 
not, for in the Judiciary Act the Parliament imdertook to exercise 
the powers conferred by section 77 (ii.) This they did by section 
39 of the Judiciary Act, which enacts in the first plcice that the 
jurisdiction of the High Court, i e , its power to exercise the judicial 
power of the Commonwealth, shall lie exclusive of the jurisdiction 
of the several Courts of the States except os provided m this 
isection.” Without the latter proviso, the jurisdiction of the State 
Courts would have been entirely ou.sted Hut as pointed out 
by the judgment of the Court in fiartfr'.'> ('nsp, infra, p 735, “ the 
Parliament might on the next day have passiul another law investing 
the State Coiirte with Federal jurisdietion And the fact that they 
proceeded to do so by the .same Act can make no difference in the* 
result than the fact that a power of revocation and new ajipomt- 
ment is exercised by one instrument insteiul of two The result is 
that the Federal jurisdiction of the State Courts is now derived 
from a new source uitli all the inculents of luri.sdiction deiived 
from tliat new sounc one of wJm-h is an ajijieal in all eases to the 
High Conrt ' 4 C L P^ , at p 1137 

§142. “INVESTING WITH FEDERAL JURISDICTION.” 

LEGISLATION 

Junic'JARY Act IfKKMffJt), Section 3b (1) (2) 

39 (1) The jurisdiction of the High Court, .so far as it is not 

exclusive of the jurisdiction of any (aiurt of a State by virtue of 
either of the last two jirocoding sections (3S and 38(7) sliall bo exclu- 
sive of the jurisdiction of tJie .several Courts of the States except/ as 
provided m this section 

39. “ (2) The He^'eral Court.s of the States shall within the iiniits 
of their several jurisdictions whether such limits are as to locality, 
subject-matter or otherwise, be mvestwd with federal jurisdiction 
in all matters in wjliicb the High Court has original jurisdiction or 
in which original jurisdiction can be conferred ujwri it, except as 
provided in the last preceding section and subject to tlie following 
conditions and restrictions " 
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Summary of Invested Jurisdiction. 

The invested Federal ]tirisfLction of tlie several CJourts of th'e 
States as thus defined, may bo summarized as follows • — 

(1) In all matters affecting Uonsids, or any other representa- 
tives of otlier countries Const, sec 75 (ii.) and 
dudiciary Act i!)U3-l!)10, see 3!) (2) 

(2) Tn all mat.ters between residents of different States : 

Const soc 7."» (IV ) and Judiciaty Act 1003-1907, 

sec 39 (2) 

(3) In any matters aiising under the ('onstitiition or involv- 

ing its mlcrpretatien ('i>n.^t , see 70 (i ) and Judiciary 
Act imiMOlO, sw 39 (2) Jwliciarv Act 1915 sec 2. 

(4) In aiiv matter .msmg imdei anj' laws nnule hy the 

Pailiamciit Const sec 70 (ii ) and Judiciary Act 1903- 
1910 

(.5) lit .ui\ matter^ of A(littiialf( oi maritime lurisdiction : 
Const , sec 70 (m ) and Judiciary Act 1903-1910 ■ 
Jiidiciaiy .Act lOl.l sec 2 

(6) Tn riiiv matters relatuig to the same subject-matter 

elaiined under the laws of different States Const., 
see 70 <ind .ludiciary Act IfMKMOlO 

(7) In an\ matter-' iM-nding m the Rigb Court, not being a 
matter in Mliieh the High Court has exclusive jurisdiction 
the Supreme (sniit of a State is invested with Federal 
jurisdiction to hear and detenmne practice and procedure 
applications Const, sec 77 (in) and Judiciary Act 
1903-1910 sec 17 

(9) In the prosecution, ('xainination, conimitmeiit for trial 

and conviction of persons charged with offences against 
the laws of tlie Coiiinionwealth the several Courts of a 
State can exercise Fedeial jurisdiction in the same 
manner as in similar proceedings against persons chaxged 
with offences against the law's of the State Const, and 
Judiciary Act 1903-1910, sec 68 

(10) Suits by a private person against the (Commonwealth 
may be brought either in the High Court or m the Suprem© 
Court of the State in which the claim arises ; Const., 
see 78 and Judiciary Act 1903-1910, sec.* 66. 
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(11) Suits by a jmvate person against a St&te may be brought 
either in the High Court or in the Supreme Court oi the 
State in which the claim anses ; Const , sec. 78 and 
Judiciary Act 1903-1910, sec 58. 

(12) The several Courts of a State exercising jurisdic- 
tion with respect to — the summary conviction ; or 
the examination and commitment for tnal on indict- 
ment ; or the tnal and conviction on indictment, of 
offenders or j)ereons charged with offences against the 
laws of the .State shall have the like jurisdiction with 
respcwt to persons who are charged with offences against 
the laws of the Commonwealth committed elsewhere". 
The laws of each State respecting the arrest and custody 
of offenders and the procedure on trial are made applic- 
able to iiersons charged with offences against the laws 
of the* Commonwealth comimtted within that State 
Judiciary Act 1903 seo 68 

Oonditions of Invested Jurisdiction. 

The Judiciary Act 11K13-1910, section 39, provides that the 
several Courts of the States shall be invested with Federal juris- 
diction subject to the following expressed conditions and restrictions . 

(а) Every decision of the Supreme Court of a State, or any 
other Court of a State from which at the establishment 
of the Commonwealth an appi-al lay to the Queen in 
Cbuncil, shall t>e final and conclusive ex<*ept so far as an 
appeal may be brought to the High (kmrt 

(б) Wherever an appeal lies from a decision of any Court or 

Judge of a State to the Supreme Court of the State, an 
appeal from the decision may be brought to the High 
Court 

(c) The High Cknirt may grant special leave to appeal to the 

High Court from any decision of any Court or Judge of 
a State notwithstanding that the law of the State may 
prohibit any apptial from such Court or Judge. 

(d) The Federal jurisdiction of a Court of summary juris- 

diction 5f a State shall not be judicially exercised except 
by a Stipendiary or Police or Special Magistrate or some 
Magistrate of the State who is specially authorized by 
the Governor-General to exercise such jurisdiction. 
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Conditions and Betdrictions. 

Attention may be here drawn to the various conditions and 
restrictions subject to which the State Courts have been invested 
with Federal jurisdiction , taking them m the order in which they 
appear in section 39 of the Judiciary Act 

(а) Belating to Appeal. 

The form of sub-section 2 (a) of section 39, beginmng with the 
words except so far as ’ etc. has led to the impression that they 
were intended as words of positive enactment or positive grant of 
appellate power Such an enactment, however, would have been 
invabd , the Parliament of the Commonwealth cannot give a nght 
of appeal from Courts invested with Federal jurisdiction ; that can 
only be granted by the Constitution itself and the nght of appeal 
in Federal jurisdiction is expressly provided for in section 76 of the 
Constitution Section 39 of the Judiciary Act ’might have ter- 
minated with the words “ final and conclusive.” What then would 
have been the jiosition The nght of appeal to the Privy Council 
under the Orders in Council of 9th .June, 1860, it was assumed would 
have gone but the nght of appeal to the High Court under section 75 
would have remained At the same time the words “ filial and 
conclusive ” would not have been sufficient to interfere with the 
jiHTogative nght of the Kmg-in-Council to grant special leave to 
apjieal 

The inUmtion of .section 39 of the Judician' Act, so far as regards 
the Supreme Courts of the States, is quite clear It was that in a 
certain class of eases rnentionetl there should lie no right of appeal 
from decisions of those Courts to any Court except the High Court. 
And as the right of appeal to the High Court was limited by Part V 
of the Judiciary Act. appellate junsdiction, it was desirable, though 
perhaps not necessary, to make it clear that the provisions was not 
intended to enlarge the tight of appeal The words “ except so 
far as an appeal from the decision may be brought to the High Court ’ ’ 
are apt words to express this intention to limit and merely mean 
“ except so far, if at all, as the decision is, subject to exceptions, 
appealable to the High Court ” 

(б) Belatii^ to state Procedure. 

The Judiciary Act, section 39 (2) (6) may be regarded as for- 
mulating merely exceptions and regulations limiting the r^t of 
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appeal to the High Court m Federal jurisdiction cases. The Con- 
stitution, section 73 (ii ) gives the right of apjieal subject to such 
exceptions and regulations as Parliament may prescribe. Sub- 
section (b), section 39, of the Judiciary Act merely reduces or cuts 
down the right of appeal, it does not create or enlarge such right ; 
thus sub-scction (b) provides that where an appeal lies from a 
decision of any Court or Judge of a Stale to the Supreme Court 
of the State an apyieal from a decision in Federal jurisdiction may 
be brought to the High Court diicct This i.s a regulation or limits - 
not, not a grant. 

(c) Special Leave to Appeal. 

Sub section (c) provides that the Higli t'-ourt may grant sjiecial 
leave to appeal to the HigJi (siurt from any decision of any (’ourt 
or Judge of a State m Federal jurisiliction notwithstanding that the 
law of the State Miiay jirohibit any ap|K.'al from any sucii ('ourt or 
.fudge. This also is a limitation or regulation not a grant 

Webb V. Outtrim in the Supreme Court. 

Reference has already been made to tins eonstitiitiona) case in 
Its bearings on the (piestion of immunity of tlie salaries of ('ommoii- 
wealth oflicers bi State taxation, ^iipia at ji Ili.S It is projioscd 
to refer Ut tins case hen* m conneetion with tJie (jiieslion of apjH'al 
to the lViv\ Council 

On the 1st Febrnari , I'Mt') an ajiplK.ition was made t)y Mr 
Webb, the State C'oinimssioner of Taxation to Mr Justue HomiES 
for leave to apjx'al to the Privy (Vnineil against the decision of tlie 
Full Court doclanug that .Mr Outtiiin, the Itejuiti Posima.Hter 
General of V^ietoria was iniinune from Slati- income taxatiou. 
Counsel on belialf of Hr Ftultruii expressed on lielialf of his client 
his desire that the matter should he decided by the Privy Council 
and presented no argument against the ajiplieation In delivering 
his reserved decision on the 21»th Mareli, Mr Justice Hoimic.s held 
that so far as the Judiciary Act, seeticii 39 (2) (a) jnirjMirte to take 
away the right of apjieal to the Ihrivy C^umcil, it was ulfra mres the 
powers conferred on the ('onmionwealth Parliament by the Constitu- 
tion It was held, further, that, m so far as an appeal hes from a 
Stete Court to the Privy Council under the powers conferred by 
the Order in Council of 9th June, JStk). an Act of the Commonwealth 
Parhameut cannot alter, qualify, or in part rejieal the rights given 
by such Order in Council “ It will be noticed ’’ said His Honor 
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that section 77 (u ) of the (’onslitntioti enacts that Parliament 
may make laws defininfr the extent to which the jurisdiction of 
any federal Court s}iull I>(“ exelu.sive of that which belongs to or is 
invested in the r/OiirK of the States , the distinction is between 
that wJiich ts'longs to .oid that which is ‘ invested in ’ The 
jurisdiction m the < ase under t on.sideratiun ‘ belongs to ’ the Courts 
of the State And m n)\ opinion tli(‘ Commonwealth Parliament 
cannot take away the jnrivlielion whieh " belongs to the (Vnrts of 
the Stale and tlien hand d back and say ‘ now we liand this back 
to you as in\es(ed inrisdn (ion Jn so far as tj.e Legislature hands 
biw'k jimsdn 1 ion, tke\ lep al tin' jiroMsion wlueh takes the juris- 
diction awuu and it is hack helonging, as it oiiginally belonged, to 
the Stat-e ('onrts His Honor added They eannot say ‘we 
l<ike aw.i\ this |iM isdu 1 11)11 whn h belongs to you, and hand it back 
to von, and tlie ]iinsdietion wlutJi b< longed to Min has now changed 
its characti r it is him su d juri'dii tion V\ e hand* it back, with the 
Tight ot ajijieal to tin King in Council gone All we ha\e done all 
W'C want to do n (o take awa_\ the light of ajijieal to the Kmg-in- 
(Viiineil T}ii> tin Couiinonwi <dth J’arhainent cannot do directly, 
and 111 inj ojunion it eaiuiol to d( \ loiis jiaths do wliat it eannot do 
by a struigjit coin s( 

Retemiig to the dt'linitioii ot federal jnrisdiet ion. His Honor 
said In mj, ojunion, federal pinsdiel ion ' lefers to pinsdiction 
in .sneij inattiw^ as rjid not and t oiilil not and would not, come 
within the cogni/aine of tlic Couits of the State unless and until 
some \et of the Federal Legislature gavesiieh jurisdiction and does 
not nifer to matters witlun the eocni/.anee of the State Courts out- 
side ot and mdejieiideiif Iv of aiu legislative enactment” : (1905) 
VLH.4ti3 2()ALT 1<)S 

Webb V. Outtnm m the Privy Council. 

In Mav 1900. the a])].K‘al of H>h6 ti Ontinm came before the 
Priv'v Council puisuaiit to leave to apjx-al granted by Mr Justice 
Hodges. The Attoiney-Gencral for the Commonwealth inter- 
vened for the juirjKise of seeming the representation ot Common- 
wealth views and inteu'sts Counsel for the Cqjnmomvealth raised 
two preliminary objections , first that no appeal could he brought 
against the decision of the Supreme Court of Victoria which decision 
had been made by the Judieiaiy Act ” final and conclusive,” subject v 
only to appeal to the High Court ; that an appeal •could only be 
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brought to the Pnvy Council by special leave of the Pnvy Council 
and that there were no grounds for such leave being granted. Such 
constitutional questions, it was argued, should be dealt with exclu- 
sively by the High Court of Australia. Tlve Privy Council did not 
(leal witli these preliminary objections m the usual way , it pro- 
ceeded with the hearing of the whole appeal and finally reserved its 
judgment for further consideration It was not till 6th December 
1906 that the judgment of their Lordshqw was delivered by the Earl 
of Halsbtiky Instead of dealing with the jirelimmary objections 
at the outset, the judgment proceeded to deal with the main issues 
and questions involved namely — Whether the respondent, an 
officer of the Commonwealth, was liable to be asse8.sed for State- 
income tax in respi^ct of his Federal salarj' After having (l(H-ided 
that the judgment of the Supreme Court in favoui of the resjxindent 
ought to he reversed, and that his salary in question was nghtly 
included in the State assessment, the Board proceeded to deal with 
the preliminary objections in the.se words, ■ With resjiect to the 
objections urged both as a preliniinary objection and one of sub- 
.stance to the lieanng of the apjieal at all. Iiy this Court, their Lord- 
ships are disposed to adopt th<‘ reasomng of the iSujireine (Viurt in 
giving leave to apfx-al The only basis upon which the objections 
can be suggested to be founded is the tbmmonwcalth Act and no 
direct authority under that Act has been shown " ('ojiious extracts 
from the judgment of Mr Justice Hodoks were citi-d ’with approval 
but no expression of ojiinion whatever was given on the vital (loint 
raised that an ajijieal would not he to the Privy Council without 
special leave being granted by that body. The result was that the 
appeal was allowed and Mr. Outtnm was reqmred to pay Stati- 
income tax. There was no order for costs of the appeal as between 
the appellant and the respondent, but the Commonwealth wa» 
ordered to pay the appellant the costs of its intervention: (1907) A.C. 
61. 


This decision of the Privy Council, given after a delay of 18 
months, may be regarded as one of the most unsatisfactory deliver- 
ances on record in connection with the judicial interpretation of the 
Constitution of thte Commonwealth It may be justly cited as 
justifying the wisdom of the framers of the Constitution in taking 
steps to prevent the decision of Australian constitutional quesUons 
being diverted to the Privy Council except in cases 'where the Hi gh 
Court grants a special corlifioate authorizing such appeal. 
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W0bb ▼. Onttrim in the High Ciourt. 

Flushed with a sense of victory in the result of WAb v. Outlrim 
in the Pnvy Council, the various State authorities early in 1907, 
proceeded to take legal proceedings against Commonwealth 
to enforce payment of State income tax The attack was conunenoed 
in New South Wales in the case of ('om/mMHioner of Taxation 
t! Baxter, (1907) 4 C.L R., 1087, and m Victoria in the case of 
Commissioner of Taxes v Flint, 4 CL R , 1178 Mr Baxter, an 
officer of the Commonwealth service, I’esidmg in Sydney, was 
assessed by the Commissioner and, having refused to pay taxes, 
he was sued in the District Court for the amount of the tax. At 
the hearing before District Couit Judge Murray, Baxter contended 
that, on the authority of the High (/ourt/s decision in Uealcin v 
Webb, 1 C.L K , 585, he was not liable The teamed Judge, how- 
ever, following the decision of the Pnvy Council in Webb v Outlrim, 
(1907) A C , 81 , 4 C L H , J.iO decided against Baxter’s contention, 
and found a verdict for the Commissioner for the amount claimed 
From that decision Baxter apjiealed to the High (kiurt 

In the High Court, a ftrehminary objection was taken against 
the appeal being entertained , it was alleged that the verdict against 
Mr Baxter was given in a State Court in the exercise of State juris- 
diction an<] therefore, no appeal would he to the High Court in 
Federal jurisdiction This wa.s, m fa<‘t. a revival of the reasoning 
adopted by Mr J ustiee Hodges m granting leave to appeal in Webb 
V. Outtrim. It was fiutlier argued that as the Pnvy Council had 
declared that the part of section 39 of the Judiciary Act purporting 
to take away the right of appt*al was uUra vires, the whole section 
was invalid and therefore there was no valid section giving Federal 
jurisdiction to the State Courts 

In reply to this the Chief Justice (Sir Samuel Griffith) pointed 
out that the Judiciary Act, section 39, had taken away State juris- 
diction and had confiTied on the State Courts Federal jurisdiction 
to deal with cases arising under the Constitution or involving its 
interpretation. ‘ It was not necessary,” he said, “ to decide 
whether before the establishment of Federaf Courts the State 
Courts were, in determimng such questions, exercising Fed^^ 
jurisdiction or not, for in the Judiciary Act the Parliament imdfit- 
took to use the powers conferred by section 75. This they did by 
seotbn 39 of that Act, which enacts in the first plane that the juffe- 
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diction of the High Court. ».e.. its power to exercise the judicial 
power of the Commonwealth, shall be exclusive of the juiisdiotion 
of th* several Courts of the States except as provided by that section 
Widiout the proviso the jnrisdiotion of the State Courts would have 
heen entirely ousteil Bat the Pariianient might on the next day 
have passed another law iiu eating the State Courts with Federal 
jnnsdictiou And the fact that they proceeded to do so by the same 
Act ean make no more difiercnee in tlie result than the fact that a 
power of 1 evocation and new ap]>oin( inent m exercised by om* 
instrument instead of two The icsuh in that the jurisdiction of 
the State Courts is now ilerned liom a new souice, with all the 
incidents of jurisdiction domed from that iieu source, one of which 
i« an apjical in all cases to the High t'ourt 

Mr diistioc Isaacs held that State jimsdictum nas the authority 
which State Couitti possc.ss to adjudicate under the Slate Constitu 
tioiii) and laws , Federal juriwliction vas the aullioiity to adjudicate 
derived from the ('oimmuiwealth Const it ul ion and l.iws The first 
IS that which belongs to tli< State Couits willun the lucaiung of 
section 77 , the latti-r must be " leslisl in flicni bv Parlminent 
Now section 77 (ii ) is a ysiwer to exclude jurisdiction, and this 
|K)wer has bwii e.x('rte(l in this first sub-section of swtion .‘h* the 
result being that so long as the juovision stands uiire|H>aled, no 
State jnnsdictiori can exist Section 77 (ill.) on the otJier hand, is 
a jxiwer to invis-t with Kish-ral juiisihetion not to restore State 
jnnwhetion. and an exercise of that yioocr in snb-seetion (2) of 
section .‘19 of the .Jiuheiary Act is no contriKbetion of the deprivation 
tiontameal m the prior snb-seetion, and woiks no restoration of thi' 
S$tate jurisdiction It is, therefori'. ideailv .m tiror hi say that the 
Federal Parliainen't has in the same section pnrjiortod to take away 
and to ri'turn the same jurisdiction, w'lth or witliout the power of 
appeal to the Pnvy Couni d, or that the conjoint effix-t of sub-sections 
(1) and (2) of section ‘d9 of the .fndieiarv Act is to leave the jurisdic- 
tion of the .State Courts as it previously stood They still have 
jurisdiction in respect of the same siibjeef matters luit their authority 
to exercise judicial jKiwer witli regard to those matters springs from 
another source quite as much as if an Imjaenal Act had enacted by 
one section that their State jurisdiction should cease, and by the 
next, section that henceforth they should have similar jurisdiction 
but should exercise it under the authority of that Statute. The 
authority whieh is given by section 39 — namely, Federal jurisdlo- 
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never been taken away, because it had never “ *’ 

te a State Court ; that which was taken away — namely State 
dietion — -has never even nominally been returned. 'Section 89 {2) 
<Kta^w“ Federal juriadiction ” only , none other is in the jwwer of 
the Commonwealth Parliament to grant, and in the result eitiber the 
State Courts possess Federal jurisdiction only m these mattem or 
they possess none at all ” 

“ I feel no doubt that the State Courts m these cases posseased, 
and necessarily exercised Federal jurisdiction, and that these appeals 
Me competent.” Per Isaacs, J., 4 C L.R , at pp 1142-1146. 

Raster v. Commissioner of Taxation. 

The prehminary objection having been over-ruled, the Court 
]iroceeded to deal with the main constitutional issues involved, 
namely, the liability of Commonwealth oASoots to State taxation 
The majority of the Court, ^icr Griffith, C.J ., BAB'rtJN and O’Connor 
JJ. held that the High Court was, by the Constitution, the ultimate 
arbiter upon all such questions, unless it was of opinion that the 
question at issue m any particular case was one upon which it should 
submit itself to the guidance of the Privy Council It was, therefore, 
not bound to follow the decision in Wehb v Outtrim, (1907) A C., 81, 
but should follow its own considered decision in Deakin v. Webb, 
(1901) 1 C.L.R., .586, in which it had refused to grant a certificate 
under section 74, unless upon a reconsidejation of the question for 
whatever reason it should come to a different conclusion. Assuming 
the fact that the Privy Council had given a decision m direct con- 
flict with the High Court on the same point to be a sufficient reason 
for a reconsideration of the whole matter by the High Court, th^e 
was nothing in the reasons of the Judicial Committee to throw any 
new light on the question involved, either with regard to the neces- 
sity for the implication of the rule of implied prohibition laid down 
in M’Culloch V. Maryland, 4 Wheat., 316, and adopted in D' Emden 
V. Pedder, 1 C L.R , 91, or as to the applicability of the rule to the 
particular question The rule in D’ Emden v. Pedder, 1 C.L.R., 91, 
was therefore reaffirmed and the appeal was allowed BoiXter v. 
Commieeioner of Taxation ( N.S.W ), (1907) 4 C L.R., at p 1088. 

Mr. Justice Isaacs was of opinion that, apart from any ooA- 
mderation of its history, the words of section 74 of the Constitirtfam 
were olear and strong enough to lead to (fee eemoluimm '4* 
questions oomiug wiHim the section the deofsioti of Hie 
wea and, therefore, the Court had a zi^t to dbcflinB bo 'bmem 
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tlie <le(M<ai of the MVy Ckraoofl tipon any ii^'^^ueMioat bnt the 
feepeot and «6i|^t dne to the jndgment of the PttwyJ^tmoMi made 
it the duty of the Court under the oirounwtanoee to re^coinsider 

the question decided in Deakin v. Wtbb, 1 C.L.R., S$5. Fuither 
eon^erat^, in the li^t of the decision in Webb v. OuUrim, (1907) 
A.C, 81, left the authority of D' Emden v. Pedder, 1 C-LR, 586, 
unimpaired, but the Land and Income Tax Act of New South Wales, 
considered apart from authority, could not be regarded as an in' 
firingement of the rule of non-iuterlerenoe laid down in the latt^ case. 

Mr. Justice Hiogiks held that the King in Council being still 
the apellate Court from the High Court, and the Hi gh Court a 
Court from which appeal can be brought to the King in Councit, it 
wae the duty of the High Court to accept the decision of the King in 
Council as the final statement of the law The Land and Income 
Tax Act of New ^uth Wales was not, in his opinion, an interference 
witii Federal instrumentalities. 

The whole Court held that even if section 39, sub-section (2) (a) 
of the Judiciary Act 1903 purported to take away the right of appeal 
to the Privy Council, and the section was to that extent vitra vires 
and inoperative, its failure m that respect did not affect the validity 
of the grant of Federal jurisdiction to State Courts contained in the 
rest of the section and the consequent right of appeal to the High 
Court. The certificate for leave to appeal to the Privy Council 
was refused 

Flint T. Webb. 

The case of Flint v. IFe66, which was a similar proceeding by 
the Victorian Commissioner of Taxes to recover State income tax 
against Arthur L. Flint, a Commonwealth officer, was argued in the 
Melbourne sittings of the High Court in May 1907 and the decision 
(A the main question was given at the same time as that in BaxleFs 
Case and was to the same effect. Consequently notwithstanding 
the decisioD of the Privy Council in ire56 v. ChtUrim, the whole of 
tbe Commonwealth officers, except Mr. Outtrim, by the decision of 
the High Court, escaped State taxation : 4 C.LR, 1178 

Proceedings i^ainst Commonsrealtb or State. 

78. The Parliament may make laws oonlerring 
rights to proceed against the Commonwealth*** or a 
Btote in roepect of matters within the lilnits of the 
indieial power. 
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By thfi Jodioiary Act 1903, Part IX. , provision in mado far the 
institiiticm and conduct of suits by and against the Commonwealth 
and the States, as follows . — (1) Suits in contract or tort of any 
person against the Commonwealth. (2) Suits in contract or txwt of 
any person against a State in respect of a matter in which the Hi gh 
Court has jurisdiction. (3) Suits in contract or tort by a State 
against the Commonwealth. (4) Suits by a State against a State. 
(5) Suits by the Commonwealth No execution or attachment, or 
process in the nature thereof, shall be issued against the property or 
revenues of the Commonwealth or a State m any such suit ; but 
when any judgment is given against the Commonwealth or a State, 
the Registrar shall give to the party in whose favour the judgment 
is given a certificate ni the form of the Schedule to this Act, or to 
a like effect On receipt of the certificate of a ]*udgment against 
the Commonwealth or a State the Treasurer of the Commonwealth 
or of the State as the case may be shall satisfy the judgment out of 
moneys legally available. When in any such suit a judgment is 
given m favour of the Commonwealth or of a State and against any 
person, the Commonwealth or the State, as the case may be, may 
enforce the judgment against that person by process of extent, or 
by such execution, attachment, or other process as could be had in 
jk suit between subject and subject 

glaltna against the Commonwealth. 

In an action brought by Thomas Henry Gyton against Frank 
Leon Outtrim, Deputy Postmaster-Genera) of Victoria to recover 
-damages for injuries sustained by reason of the negligence of persons 
in the service of the Commonwealth it was held by Mr. Justice Hood 
that apart from Statute the Crown was not liable for the negligence 
of its employees. Taking that proposition to be correct, he said, 
imtil the Claims against the Government Act 1902 was passed there 
was no cause of action against the Commonwealth because the 
•Commonwealth was not liable for the wrongful act of the person 
who caused the injury. Then that Act steps in and practically 
ensMjts that the Commonwealth shall be liable foathe wrongful act 
of its servants and emploj'eee, so completing a cause of action at 
that time incomplete. That shows that the Act is not a mere pro- 
.eedure Act ; Oyton v. OvUritn, (1904) 29 V.L 1 .B., 646 ; 25 A.I*,TE,^ , 
174; lOA-luR, 67. 
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Th« Commonwealth ia lieaponsible in ftn aotion for the tortiona 
acts of its sekrtadits in every ease in which the gist of the canae of 
aotion is an infringement of a legal right, if the act complained ot is 
not justified by law, and the person doing it is not exercising an 
independent discretion imposed upon him by Statute, but is per- 
forming merely a ministerial duty. T7ie Collector of Customs, New 
South Wales, pending the passing of cutrios, took and detained 
oertwn imported goods liable to ad valorem duty for the {uirpos© of 
ascertaining their true value for dut}% and upon the passing of the 
entries delivered the goods to the iinjx)rter It was decided by the 
£^gh Coturt that, in refusing to pass entrios until the ascertainment 
of the true value (or dtity, the Collector wa.8 performmg a quasi- 
judicial duty presonbod b’v the Statute to be }>erformed by him 
pm^nolly, m the performance of which he was requii'ccl to exercise 
independent judgment on a preliminary question of fm-t, and that 
an action would not he against the Commonwealth for a WTongful 
refnsal to pass entries ow ing to a mistake of facts or even mala Jide>t 
<m the part of the Collector Tofnn v The Qverv. 16 C B N.S , 31(», 
and Eneaer v The Ktng. 3 C.1j.R , IkiO, followesl Barry v. Armud, 
10 A. & E., 646, and Barrow v Arnnud 8 Q B , .59.’), distinguished 
It was further held, that the neglect or refusal by the Oustom?. 
Department to furnish the importer with copies of books and docu 
mentis impounded or retained under sections 214 and 215 of the 
Customs Act 1901 was a breach of an absolute duty cast by the 
latter section on the department, for which an action would lie 
against the Commonwealth , and that, tbougli the iiniiounding 
and retaining of the books and documents in the first instance were 
justified by the Act, the unreasonable detention of them after the 
expiration of the period necessarily occupied in the ascertammwit 
cl the value of the goods was unlawful, and rendered the Common - 
weidth liable to an action for conversion ; but that, in cither case, 
the damages recoverable were limited to the pecuniary loss actually 
soffieied by the plaintiff by reason of the wrongful acts : Bourne v 
ComMonweaiUh, (1906) 4 C.L.R., 97. 

Tatliotm act ot Chminoiiwaalfii Sermd. 

in the eaee of /SfrocAan p. The Comnummalfh, (1906) 4 C.L.E. , 
466, the plainrifi, owner of a Brituh ship ealled the Smy hreu|^i 
an action against the Commonwealth to recover damages in nMfiieot 
el alleged ttto og f n i acts of o&oen ot the British Poss^mi of Ustr 
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GldODa in. May 1905, before the Parliament of the Oemmonifea^fch 
fand 'penBed any legislation for the Government of New Gohiea as a- 
terattory <rf the Commonwealth. It was held by TTi^ Cooirt 
that until such legislation took place, and the proclamation ecmse- 
quent thereon was made, no such relationship of master ami servant 
existed between the Commonwealth Government and the offiohda 
of the possession as would render the Commonwealth liable in ^ 
action of tort for wrongful acts of such officers • Tobin v. The. Queen, 

16 C.B.N.S., 310, applied. 

Number of .Judges 

79. The federal jurisdiction of any court may be 
exercised by sucli number of judges*** as the Parliament 
prescribes. 

§ 144. “ SUCH NUMBER OF JUDGES.” 

Under this section, the Parliament has power to prescribe the 
number of Judges, required to exercise jurisdiction, not only m the 
case of Federal (knirts, but also of State Courts invested with Federal 
jurisdiction under section 77 (in.). Per Griffith, C.J., Commis- 
sioners of Taxation r Baxter, 4 CLR, at p 1145 This power 
has been exorcised with respect to State Courts by section 17 of 
the Judiciary Act 1903-1910 u’hich invests the Supreme Courts 
with jurisdiction, to be exorcised by a single Judge, with regard to 
chamber applications in matters pending in the High Court in oases 
where the junsdiction of the High Court is not exclusive. 

As regards the High Court, sections 15, 16 and 16 of the same 
Act define the jurisdiction of smgle Justices in Court and Chambers. 
Sections 19-22 define the jurisdiction of a “ Full Clourt " , which, 
in appeals from judgments of a single Justice of the High Court or of 
a State Supreme Court exercising Federal jurisdiction, or from 
judgments of inferior State (knirts or of the Inter-State Commission, or 
in applications for leave to appeal from judgments of State Courts, 
may consist of two or more Justices, and in appeals from State 
Supreme Courts and applications for a certificate enabling an appeal 
from the High Court to the Privy Comicil must consist of not less 
three Justices. By section 23, as amended by the Judiciaty 
Ac^ 1912, it is provided that a Full Court consisting of less tiiai| 

Justices shall not give a decision on a question affeetii^ 
oonstitutional powers of the Commonwealth, unless a dl { 
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provided that iwhen the JustioM sitting as a Full Coiutt are 'divided 
in (^dnicm as to the decision to he given on any question, ihe question 
shsJl be decided according to the decision of the majority, if tiuve 
is a majority ; but if the Gouit is equally divided in opinion — (a) 
in the case "stiiere a decision of a Justice of the High Court (\tiiether 
aetiag as a Justice of the Hig^ Court or in some oth^ capaoityj, 
or of a Suprmne Court of a State or a Judge thereof, is called in 
question by appeal or otherwise, the decision appealed from shall 
be affirmed ; and (h) in any other case, the opinion of the Chief 
Justioe, or if he is absent the opinion of the senior Justice present, 
diall prevail." 

Part XIL of the Prmcipal Act, passed and added in 1910, confers 
on the High Court jurisdiction to hear and determine any question 
of law referred to it by the Governor-General as to the validity of 
imy Act or enactment of the Parliament requires the matter to bi- 
heard and determined by a Full Court consisting of all the Justioes, 
except such as may be absent from the Commonwealth or inoapaci 
tated by illness. 

Trial by jury 

80. The trial on indictment of any offence against 
any law of the Commonwealth shall be by jury,'*'^ and 
eveiy such trial shall be held in the State where the 
offence was committed, and if the offence was not 
committed within any State the trial shall be held at 
such place or places as the Parliament prescribes. 

§ 146. ‘‘ SHALL BE BT JUBT.” 
uncial by Jury Defined. 

" It is the method of trial in which laymen selected by lot ascer 
tain under the guidance of a Judge the truth in questions of fact 
aciaing either in a civil litigation or in a criminal process. The 
pdateiple that a witness shidl not be compelled to criminate himself 
has become a principle of British criminal Jaw, departed from, no 
doubt, in apeoial uiatanoes, as in the ease of offenees against the 
hwnkruptoy laws, but still maintained and administered as part of 
tike great body of British oriminal juxisprudenoo. But it is no part 
of tiis> system of trial by jury, wid th« authoril^ of tim Padiament 
d tiie OomnMHiweatth to create wid pmuah otinmaa aa iaohlnitid 
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to ^8? exercise of the powers oonferred by the GOnuttftt^oa wcnthf 
eertaialy extend to the modification of any prin<fi|ile of British 
oriminal law, no matter how fundamental, so long as the modifioa- 
tion is not forbidden expressly or impliedly by the-Cimstitutum.’' 
MiUer ’0 Comtitviion of th^ United States, (1893). at p. 611. 

geU btsrimjnation. 

In Huddart Parker da Co. v. Moorekead, 8 C.L.R., at p. 387 
it was contended for the defendant appellant that the ri^t to a 
trial by jury implied the ordmary common law incidents for the 
protection of an accused person ; and therefore that section 16lfe* 
of the Australian Industries Preservation Act 1906-1907, by granting 
powers of discovery which compelled the defendant to incriminate 
himself, offended against section 80 of the Constitution The 
High Court, however, unanimously over-ruled the objection. 

• 

The Chief Justice (Sir Samuel Griffith) said ; — “ It is suffi- 
cient to say that the doctrine expressed by the maxim nemo tenetw 
eeipaum accuaare was mtroduced into English law long after the 
institution of trial by jury , that its application has frequently been 
excluded by Statutes in the case of mdictable offences {e.g . , offences 
against the bankruptcy laws) ; and that the rule is rather one of 
evidence than one relating to trial by jury " 8 C.L.R-, 358. 

Mr. Justice Isaacs said — “ The essence of the objection is 
that self-incrimination is inconsistent with trial by jury. No direct 
authority was or could be adduced in support of this contention ; 
but several cases were cited which were decided upon the Fifth 
Amendment of the American Constitution declaring that no peraon 
‘ shall be compelled in any cnminal case to be a witness against 
himself ’ The American Courts never, so far as I am aware 

rested this principle on the jury system. Section 80 of our Con- 
stitution retains, in respect of trials on indictment for Common- 
wealth offences, the provision of Magna Charta that the issue shall 
be determined per legale jvdiaum parium siwrum,' so jealoudy 
preserved in the American Constitution. The whole meaning and 
essence of the requirement is that a jury, and not a judicial offioer, 
ahull pronounce on the guilt or innocence of Ihe^ accused. But the 
rule as to self-incrimination is outside the scope of that provisiOa , 
it is still a mere evidentiary rule, applicable to aU criminal offerees, 
mdictable or otherwise, and open like all rutes of evidence to ipir- 
hamientary regulation ” *. 8 O.L.R., at pp. 886-386. • ' 
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' In Ijhe psoseontion <ii wa fodiotment bef<n« a Judge of Hie 
Supreme OouH of South Australia for attempHng to txade wiHi the 
mem^ oontrary to the provisions of the Trading with the Enemy 
Act (1914), the jury, by the diceotion of the presiding Judge, found 
a verdict of not guilty. Thereupon he entered a judgment of 
acquittal and the accused was discharged. The Crown applied to 
the High Court for special leave to appeal under section 73 of the 
Oonstituticm from the judgment or alternatively froiu the direction 
of the Judge. It was held by the majority of the TTigVi Court, 
Griffith, C.J. and Gavan Duffy, Powers and Ricih, JJ (Isaacs 
and Hioodts, JJ dissenting) that special leave to appeal should be 
refused. The King v Snow, (1915) 20 C.L.R, at p. 315. 

In this case leave was refused by Griffith, C.J and Gavam 
Gofft and Rich, .7j. , as to the judgment of acquittal, on the ground 
that although under section 73 of the Constitution the High Court 
has juiisdiotion to entertain an appeal from a judgment discharging 
an accused person, that section does not confer jurisdiction on the 
Court to set aside a verdict of " not guilty,” «» that, when, 
as in this case, the judgment properly followed the verdict, the 
granting of special leave to appeal would be futile , and, as to the 
direction of the learned Judge on the ground that it was not a 
” judgment ” from which under section 73 an appeal lies to the 
High Court Mr. Justice Powers based his decision on the ground 
that although under section 73, the High Court had jurisdiction to 
entertain an appeal from the judgment of acquittal, to set aside (he 
verdict and to gnmt a new trial, the discretion to grant special leave 
should notin the circumstances be exercised : 20 C.L.R., 315-316. 

The Chief Justice (Sir Samuel Griffith) said .- The 
uommon law doctrine as to the effect of a verdict of acquittal is too 
well settled to require exposition, and it is too late to inquire into 
its ocypn. If it had been intended by the framers of the Constitu- 
tion to itim^te that doctrine in Australia, and to confer up(m the 
Hi|^ Coifft a new authority, uioh as had never been exereiaed 
under the Brititii i|;^stem of jurisprudence by uiy Omit of either 
original or appellate jurudiotkm. it might have been anticipated 
that so revolntiinuuy a change wonld have been exprossed in the 
doarest lapgni^- Section 99 lays down as a fundamental law of 
the Commonwealth that the trial on indictment cf any oflenaa. 
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ngRinst any of t^e laws of th« Commonwealtli sjiitfl' he by |tpy 
The {ramers of the Constitution, the electors who aooepted R, and 
t^e Farliament which enacted it, must all be t.fl.lreT i to have be«i 
aware of the absolute protection afforded by verdict of not gniHy 
under the common law of all the States With this knowledge they 
thon^t proper to atiact that any indictable ofienee that mi^t be 
created by the new legislative authonty established by the Con- 
sHtutimi should also be tried by jurj' The history of the law of 
trial by jury as a British institution (not forgetting the Act called 
Fox’s Libel Act) is, in my judgiiimt sufficient to show that this 
provision ought, prima facie to be construed as an adoption of the 
mstitution of ” trial by jury ' with all that was connoted by that 
phrase in constitutioual law and m the common law of England. 
Per Griffith C .1 20 C L R , at pp 322-323 

Hot Applicable to Territories. 

The provisions of Chapter 111 of the Constitution, mcluding 
section 80, are limited m application to the exercise of the judicial 
power of the Commonwealth in respect of those fimctions of Govern- 
ment as to which it stands ui the place of the States, and has no 
application to territones Section 80, therefore, relates only to 
offences created by the Acts of Parliament passed m the execution 
of those functions which are aptly described as “ laws of the Com- 
monwealth ” The subordinate Legislature of a territory, such as 
Papua, can pass a law providmg that the trial of persons of European 
descent charged with a crime punishable with death should be held 
before a jury of four persons, but that, save as aforesaid the tnsls 
of all issues, lioth civil and onrainal, shall as heretofore, be held 
without a jury ' TAe King v. Bernascom, (1915) 19 C.L.R , 633. 

“ Section 80 of the Constitution is one of a, fasciculus of sections 
ooUected in one chapter and united and mter-related as members of 
a distinct group under the title of ‘ The Judicature ’ The whole 
jpdioial power of the Commonwealth proper is there dealt with. By 
force of the various sections of Chapter III., other than section 80* 
and aided by sub-seotiou (xxxek.) of section 61, Parliament 
have enacted, or might have enabled Courts tq provide by rtdes, 

all offences whatever should be tried by a Judge or JadfW 
wRhout a jury. Section 80 places a limitation on that powwi. 
NeithOT Parliament nor Courts may permit such a trial. If a gimili 
o^oe it is not made triable on indictraemt at aU, then swrtioa'^ 
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do 0 s Aot If feiuB oSmce is so tried, then there must be a jvaef. 

%ittih^e prorision is deariy enaote^; as a Hmit^on tm <^ie aooompany- 
ing iirovisionB, apfdying to the ^nunonwedH)h m a aetf-goveming 
odramuDity And that is its sole operatkm. When the Gonstitu- 
^on, however, reaches a new conrideration, namely, the govemment 
tenitcoy, not as oonstituent parts of the self-governing body, 
not, “ fused with it ’’ as 1 expressed it xn Ehiclutnana Case, 16 C.L.R., 
315, at p. 335, but rather as parts annexed to the Commonwealth 
and subordinate to it, then section 122 provuies the appropriate 
grant of power ” Per Isaxos. .T in The King v Bermaconi, 19 
GL.R., at p 637 


ConaoUdatad Revenue Fund. 

81. All revenues*" or moneys raised or received b 3 
the Executive ‘Government of the Commonwealth shall 
form one Consolidated Revenue Fund, to be appro- 
priated*" for the purposes of the Commonwealth in 
the manner and subject to the charges and liabilities 
imposed by this Constitution. 

$ 146. ALL BEVEZrUES ... TO BE APPROPRIATED.** 

LEQISI^TION 

Audit Act 1901-1909, BeotionB 36 and 37 

Every appropriation mode out of the Consolidated Revenue Fund 
for the service of any financial year shall lapse and cease to have 
any effect for any purpose at the dose of that year Any balance 
ai the moneys so appropriated which may then be unexpended shall 
lapse and the accounts of the year shall be then closed If the 
exigmoies of the public service render it necessary to alter the pro- 
poxtions assigned to the particular items comprised under any 
subdivision in the annual sup^fiies the Governor-General may, by 
order, direct that there shall be applied in aid of any item that may 
be defident, a fur^er limited sum out of any surplus arising on 
any other item under the same subdivision unless such subdivudon 
diall be expressly stated to be “ unalterable.” Provjsioa is made 
for the csrestion of a large number of trust acoeunts. 
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8pb1’L08 Rkvsnck Act 19®8. 

Where any trust account ijiae been established un»fer the 
Audit Acts, and moneys have been appropriated by the Parliaioieht 
for the purposes of the trust account, or for any purpose for whioh 
the trust account is established, the appropriation shall not lapse 
at the close of the finanoial year for the service of which it was 
made ; and the Treasurer may in any year (subject to section 87 
of the Constitution) pay to the credit of the trust account, out of 
the Consolidated Revenue Fund, such moneys as the Govemor- 
Gmieral thinks necessary for the purposes of the appropriation. 

§ 147. “ TO BE APPROPRIATED.” 

Appropriation a Condition Precedent to an Action. 

In the case of Cousins v The Commontoealt^, (1906) 3 C.L.R., 
629, the plaintiS, a letter carrier, sued to recover f 1 arrears of salary 
based on his alleged due and accruing rights under section 84 of the 
Constitution coupled with section 19 of the Victorian Public Service 
Act (1900). One of the defences pleaded was as follows : — “ The 
defendant says that the statement of claim is bad in law for that 
it is not heroin alleged that the Commonwealth Parliament has 
appropriated any sura out of the consolidated revenue to pay the 
alleged salary claimed by the plamtilf. The defendant will rely 
upon section 7S of the Commonwealth Public Service Act 1902.” 

The case weu> decided agamst the plamtiff on another ground 
but referring to this defence the Chief Justice (Sir Samuel Griffith) 
said : — “ The other question is whether the statement of claim is 
good. Section 78 of the Commonwealth Public Service Act 1902 
provides in sub-section 1 that - ‘ Nothing in this Act shall authorize 
the expenditure of anj greater sum out of the consolidated revMiue 
fund by way of payment of any salary than is from time to time 
appropriated by the Parliament for the purpose.’ In the statement 
of it is not alleged that any greater salary than that which 

the plnintiff has received was appropriated. If, therefore, his claim 
depends cm that Act, it is a fatal objection that it does not appear 
that Parliament has provided any money for* the payment of a 
greater salary. In the case of Bond v. The Commomeealth, 1 C-IkB., 
18, quite differrait considerations arose. There the 0 'bli^Mtimi)l 
vthioh had been impossd upon the Commonwealth by the Oooetltiar^ 
tion had not been altered ; here the only olum of thd plainUff, E'M 
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olftims under the Conunonweahh Public Seorvioe Act 1902, is such 
as that Act giv^ him, and it Is a d^enoe that no ^ater sum 
<rf money has been voted by Pariiamont.” 


Bxp«Rditur« charged thereon. 

82. Th© costa, charges, and expenses incident to 
the coUeotion, management, and receipt of the Con- 
solidated Revenue Fund shall form the first charge 
thereon ; and the revenue of the Commonwealth shall 
in the first instance be applied to the payment of tiie 
expenditure of the Commonwealth. 


Money to be appropriated by law. 

83. No mdney shall be d^a^vn^*® from the Treasury 
of the Commonwealth except under appropriation made 
by law. 

But until the expiration of one month after the 
first meeting of the Parliament the Governor-General 
in Council may draw from the Treasury and expend 
such moneys as may be necessarj^ for the maintenance 
of any department transferred to the Commonwealth 
and for the liolding of the first elections for the Parlia- 
ment. 


§ 148. “ HO MOKEY SHALL BE DRAWN." 

LEGISLATION 

Audit .\cr 1901-1910 

No money can be drawn from the Commonwealth public account 
except in the manner presciibed by thif Act. See PrcxKHlure defined 
in seetiona 32-37. 


Traosbtr of offloors. 

84. When any department of the public service 
a Btate bhoomes transferred*** to the Commonwealth, 
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all ol^cwrs of the department be 0 (n!Qe suhject to 
the control of the Executive Gk)vemineiit of the 
Commonwealth. 

Any such officer who is not retained in the service 
of the Commonwefilth shall, unless he is appointed to 
some other office of equal emolument in the public 
service of the State, be entitled to receive from the 
State any pension, ^ratuitj’’, or other compensation, 
payable under the law of the State on the abolition of 
bis office. 

Any such officer who is retained in the service of 
the Commonwealth shall preserve all Ifis existing and 
accruing^®® rights, and shall be entitled to retire from 
office at the time, and on the pension or retiring allow- 
ance, wliich would be permitted by the law of the State 
if his service with the Commonwealth were a continua- 
tion of his ser\ice with the State. Such pension^®* or 
retiring allowance shall be paid to him by the Common- 
wealth ; but the State shall pay to the Commonwealth 
a part thereof, to be calculated on the proportioh 
which his term of sei’vice with the State bears to his 
whole term of service, and for the purpose of the 
calculation his salary shall be taken to be that paid to 
him by the State at the time of the transfer. 

Anv officer who is, at the establishment of the 
Commonwealth, in the public service of a State, and 
Ti^o is, by consent of the Governor of the State wfth 
the advice of the Executive Council thereof, transferred 
to the public service of the Commonwealth, shall have 
the same rights as if he had been an ofecer of a depart- 
ment transferred to the Commonwealth and 
retained in the service of the Commonwealth. 
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Ck>i(MONWsiAi'TH PuBuo Sbbviok Act 1902, Sections 60-62. 

Where a department of the public service of a State has become 
transferred to the Commonwealth, every officer of such department 
who is retained in the servioe of the Commonwealth, or where any 
<^ow in the pablic,>raalway or other service of a State is transferred 
to the pubKo service of the Commonwealth, every officer so trans- 
ferred, shall preserve all his existing and accruing rights and shall 
bo mititied to retire from office at the time and on the pension or 
retiring allowance which would he permitted by the law of the State 
from which he was transferred if his service with the Comiuoriwealth 
were a continuation of his servioe with such State For the purposes 
of this Act service in the pubhc, railway, or other service of a State 
by any person who becomes an officer in the public service of the 
Commonwealth shall be reckoned as servioe in the public service 
<Tf the C-ommonwealth Any officer of a department transferred to 
the Commonwealth and any person in the public, railway, or other 
service of a State so transferred who has qualified to take any other 
position in the servioe of a State prior to such transfer shall in the 
service of the Commonwealth retain all the rights to promotion or 
transfer he possessed in the service of the State at the time of such 
transfer 


§ ISO. ** EXISTINO AND ACCBUINO BIGBTS.** 

Upon the transference of a department of a State to the Com- 
monwealth the rights of the officers of the depat tment are definitely 
ascertained and settled, and an officer in such a department who is 
retained in the service of the Commonwealth preserves all his 
existing and accruing rights ” under section 84 of the Constitution. 
Those rights include a right to be retained in the servioe at his then 
oTiaring rate of remuneration until his engagement is terminated 
or its conditions are varied by a competent authority. Section 
78 (1) at the Commonwealth Public Servioe Act has no operation 
upon the “ existing righto ” declared by section 84 of the Constitu- 
tion to be preserved, and section 84 operates as a constitutional 
charge upoii the Commonwealth revenue of a sufficient sum to give 
effect to it and as a sufficient authority to the Enoutive Coverp- 
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mont of the Coounonwealth to make the aeoessary payioiOiits tt) 
th« person entitled to receive them : Bo^ v. The GowtttawuteaJih 
(1003) 1 C.L.R., 13. 

The Public Service Act 1900 of Victoria, section 19, passed in 
anticipation of Federation, provided that “ Prom the commencement 
of this Act every officer of the Trade and Customs, Defence, and 
Post and Telegraph Departments shall be entitled to receive a 
salary equal to the highest salary then payable to an officer of 
corresponding position m any Australian Colony. Provided that 
this section shall not entitle any officer to receive more than £156 
per annum.” It was held by the High Court that this section only 
entitled such an officer to receive a present salary equal to the highest 
salary which, on the day the Act came into force, was then actually 
payable to an officer of ccrresponding position, etc., and did not 
entitle such officer to increases of salary which, under the law then 
in force in the particular Colony, might thereafter from time to time 
become payable to an officer of correspondmg position M tiler v. 
The Commonwealth, (1904) 1 C.L.R , 668. 

The Public Service Act 1900 of Victoria, section 19, was merely 
a temporary provision to fix the status of the officers therein referred 
to when they should be transferred with their departments to the 
Commonwealth. That section, therefore, does not, notwithstanding 
section 84 of the Constitution restrict the power of the Common- 
wealth Parliament to i educe the salaiies of officers of Viotoiian 
Government departments transferred with those departments to 
the Commonwealth The provisions of the Commonwealth Public 
Service Act 1902, purporting to affect the salaries of officers in the 
public service of the Commonwealth, apply to officers transferred 
with their departments from the soveial States to the Common- 
wealth as well as to other officers in that service, even it the effect 
in particular cases is to reduce the salaiies those officers are entitled 
to receive when such departments were so transferred ; Cousins v. 
The Commonwealth, (1906) 3 C.L.R., at pp 529-530. 

In the case of Cousins v. The Commonwealth, (1906) 3 C.L.E., 
630, the following question was raised for the dqpision of the Court, 
vie., whether it is competent for the Commonwealth Oovemment^ 
und^ the provisions of the Constitution and the Commonwealth 
Public Service Act 1902 to reduce the salary of the plaintiff M M 
lees than that to which he was entitled under seotiM 
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of tlw PoWiQ Service Act of Victoria. (1900) at tlw ilatecf tke tnmietr 
of liie Poet and TelegcajA DefMurtznent to tlie Oommraiweajtih- 

James Cousins, a letter carrier brought an action in the High 
Oourt against the Commonwealth claiming £1 anears of sahuy for 
the month of JS’ovember, 1906. He had been a tetter carrier in the 
Poet and Tetegrai>h Department of Victoria, and when that depart- 
ment was transferrod to the Commonwealth he was entitled to a 
salary of £150 a year ; that he reoei\ed from the Commonwealth 
salary at that rate up to October Slst, 1905, but for the month of 
November, 1905, he only received salary at the rate of £138 a yeaf . 
although under the Constitution and the Commonwealth Public 
Service Act 1902 he was entitled to £160 a year. By its defence the 
defendant stated that under the Commonwealth Public Service Act 
1902, the Public Service Commissioner had, after full inquiries, 
classified and graded the plaintiff ; that a regulation had been made 
by the Governor-General fixing the maximum pay for the plaintiff’s 
grade at £138 a j'car , and that on the ('Vimmissionor’s reoommen- 
dation the Govemor-General hod approveil of the grading of the 
plaintiff and of hi,H lieing paid £138 a year. 

On the plaintiff’s behalf it was argued that the Commonwealth 
Parliament has no power to reduce the solarj' of the plaintiff below 
that which he was entitled to receive from the State of Victoria 
when the Post and Telegraph Dejiartraent was taken over by the 
C/ommon wealth, viz., £150 a year In Bond v. The CommonweaUh 
of Australia, 1 C.L.R., 13, it was decided that under sextion 84 of 
the Constitution the plaintiff is entitled to that £160 a year until 
it is altered by some competent authority. That sum is an irreduc- 
ible minimum. By section 19 of the Public Service Act 1900 
(Victoria) the plaintiff was given a right to that salary. 

That was a right which the Victorian Parliament could have 
takssa away at any time before the Post and Telegraph Department 
was token over by the Commonwealth. But a bargain was made 
embodied in section 84 of the Constitution, and its effect was, that 
, when the department is ta*ansfeiTed to the Commonwealth, the 
Oommonwealth agpees not to take away the rights which offioen 
in Hist department them have. Chw of tiiose rights was to a mini- 
‘'mum salary pf £150 a year. That bargain having been contoned 
by the GoniWKtian, the pteintifte title became ind^esistlde, ewaept 
by an ImpucN Act, or by on ameiMhnent of the Oemstitnium. 
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Fffl? the CIommoQwealth it was contended that the term “ esSat- 
mg rii^ts ” in section 84 of the Constitution cannot be read literally^ 
i.e., the rights after transfer to the Commonwealth cannot be exaotlj 
the same as those which eristed under the State. For instance, an 
officer in a Victorian department which was transferred conld not 
claim to be employed only in Victoria The intention of section 84 
is that, so far as rights could be dealt with by the State Parhament 
or by the State Executive, they are to be capable of being dealt 
with by the Commonwealth Parliament or by the Commonwealth 
Executive Section 107 of the Constitution deprives the State 
Parliament of the power it had to alter the salaries of these officers. 
Section 62 of the Constitution vests in the Commonwealth the power 
to deal with the salaries of transferred officers, includmg the power 
to reduce their salai les The effect of section 84 of the Constitution 
is that officers of tran.-,fpiTed departments have the same rights, 
subject to the control of the Commonwealth Parlfament, that they 
had before the transfer subject to the control of the State Parlia- 
ment The function of section 19 of the Pubhc Service Act 1900 
(Victoria) was exhausted u hen the salanes at the date of the passing 
of that Act were ascortained Miller v The Commonv'eaUh, 1 
C.L R., 668 I'he Commonwealth Parliament hanng power to deal 
with the salaries ot transferred officeis, have exercised that power 
by the Commonwealth Public Service Act 1902 The fact that in 
section 60 of that Act the teims of section 84 of the Constitution 
are re-enacted show's that the Parliament of the Commonwealth 
did not regard section H4 as interfermg m any way with their right 
to legislate with regal d to officeis of transferred departments, for 
they did in terms legislate with regard to them by various sections 
of the Commonwealth Public Service Act 1902. 

The Chief Justice (Sir Samuel Griffith) in delivering the 
judgment of the Couit said — “ Reading the section of the Public 
Service Acts of Victoria the apparent intention of the Legislature 
was to deal with these departments, and to give the officers within 
them a certain standing m the public sevice of Victoria, which they 
would carry over with them when the departments were, as it was 
known they would be (one within a week and the othei within two or 
three months) taken over by the Commonwealth. Such provisicoui bad 
always been subject to the power of the Legislature to alter them, 
and it has been the practice to alter them from time to time, and 
make other provisions, as in the instance quoted from the PbbSto-' 
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Birvtee Act) 18d0. Tbat m good reaeoa for Buppoeing tbwb thiis 
seotiaa wm not intmded to ot««te a. light tidiiofa tho L^^latuze of 
Viotmio could not ntasoaabfy and fairly alter ^ it thought fit to 
do BO. As to its power, there can be no doubt that the Logialature 
ootdd have altered these salaries if the ocoasion arose. It appears 
then that the fixing of a salary was always treated as a temporary 
proviidon to last only until altered , but there was a well-known 
formula used in legislation when the contrary was intended, that is 
to say, when it was intended to provide that such salaries should 
not be diminished during the continuance in office. That is the 
form of the provision in the Commonwealth Constitution as to the 
sidaries of the Federal Judges, and a similar provision is made in 
the Constitution Acts of the States with respect to the salary of 
the Supreme Court Judges, in some cases the words are “ doling 
the continuance in office ” ; in other cases “ during the existence 
of the patent ” *or “ commission.” When, then, we find an Act 
fixing a salary without these words, it may reasonably be inferred 
as a matter of construction that it was not intended by the I.«gi8- 
lature that these words should be read in.” 

“ There is another reckon, and I think a very cogent one, for 
coming to the same conclusion. This Act was passed in December, 
1900, four days before the Commonwealth came into existence, 
and after the Constitution Act had been assented to by Her Majesty, 
and after the Proclamation had been published bringing it into 
operation. The Constitution was the result of a compact between 
the several Australian States, to which effect was given by Imperial 
legislation One of the terms of the compact was that contained 
in section 84 , and I think it must be taken that when the patties 
agreed to enter into that compact, they' were aware of the laws of 
the Boverai States by which the rights of officers in the departments 
of the sevaral States were determined, and they were prepared to 
agiee that all these rights were to be taken over by' the Common- 
wmdth when the departments were transferred to the Commonwealth. 

“ But it could not have been contemplated that after that 
compact was made and ratified by the Imperial Parliament, and 
was *bcni>lj to some into operation, any of tbm States should 
crcDlte an entirely new right to be impoaed upon the other parties 
to the oom^iaci, without their consent. That is not to be suppoBed 
to have hytm the intention of the Legislatute of Victoria, and, even 
if the wor^were nmre cogent tiian they ate, 1 think it ought to he 
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attfiboted to the Legislature that they did not mtMid*t© irapoee' 
a®y greater obligation on the Commonwealth than they had |a»- 
viofusly imposed upon themselves. It was known to the Viotoxtan 
Legislature that they could not pass any law which the Common- 
wealth Parliament could not alter, unless prevented by section 84 
of the Constitution from doing so. I think all these considerations 
point in the same direction, that section 19 of the Public Service Act 
1900 ought to be construed as intended to be a merely temporary 
provision to fix the status of these officers when transferred to the 
Commonwealth Government, and the operation of which would 
then be exhausted ” 

“ In the words of this Court in the case of M tiler v The Common- 
toealih, 1 C.L.R., 668 (a case arising under the same section) this 
section is to be constmcd just as if it had been recited in the Act 
that these departments were shortly about to be tkken over by the 
Commonwealth Government, and that it was considered desirable 
definitely to determine what the status of the officers of those depart- 
ments was to be when taken over.” 

” In my opmion, it (bd no more than fix their status in the 
Victorian service as membeis of that service, and gave them no 
greater privileges in any respect than other transferred civil servants 
possessed. That being so, the only right which the plaintiff took 
over was the right to receive his existing salary until lawfully 
reduced, and it was competent for the Commonwealth Parliament 
to reduce it ” Per Griffith, C.J., in Covsins v. The Com0onweaUh, 
(1906) 3 C.L.R., at pp. 538 to 540. 

§151. ‘‘PENSIONS OR RETIRING ALLOWANCES.” 
Determination of Amount. 

An officer of a department of the public service of New South 
Wales who, on the transfer of the department to the Commonwealth, 
was retained in the service of the Commonwealth, was afterwards 
called upon to retire under the provisions of section 65 of the Com- 
monwealth Public Service Act 1902, and so became entitled by 
vjrtue of section 84 of the Constitution to a gratuity calculated in 
aooordanoe with the scale provided by section 60, sub-section fit) 
of the New South Wales Public Service Act 1896. It ww held by 
the TTigb Court that the discretion oonfetredU by seotidh 60, 

(ii) of the New South Wales Act as to the ataount Ol tho 
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grai^niity, vm vested in the Govemor-GteneMd by virtue of aectioa 70 
-of the CSonstitutioti : New Smtk Wales v. The CommotmeaUh, 
(1908) 6 C.L.R., 215. 

Transfer of property of State. *»* 

85. When any department of the public service of 
a State is transferred to the Commonwealth — 

(i.) All property of the State of any kind, used 
exclusively in connexion with the depart- 
ment, shall become vested in the Common- 
wealth but, in the case of tlie departments 
controlling customs and excise and bounties, 
for such time only as the ttovernor-Goneral 
in. Council may declare to be necessary ; 

(ii.) The Commonw'ealth may acquire any pro- 
perty of tlu‘ State, of any kind iisefl, but not 
exclusively used in connexion with the 
department : the value thereof shall, if no 
agreement can be madt>, be ascertained in, 
as nearly as may be, tlu* manner in which 
the value ot land, or of an intere.st in land, 
taken by the State for public puiposes Is 
ascertained under the law of the State in 
force at the establishment of the ('oinmon- 
we.alth : 

(iii.) The Commonw'ealth shall compensate the 
State for the value of any property passing 
to the Commonwealth under this section ; 
if no agreement can be made as to the mode 
of compensation, it shall be determined 
under laws to be made by the Parliament : 

(iv.) Thfe Commonwealth shall, at the date of the 
transfer, assume the current obligations of 
the State in respect of the department 
transferred. 
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1162. TRANSFER OP PROPERTY OP STATE.” 

LEGISLATION. 

Lands Acquisition Act 1906, Sections 32, 36, 64. 

Any land which, before the commencement of this Act, has 
l)een acquired by the Commonwealth from any State or person, or 
has by virtue of section 85 of the Constitution become invested in 
the Commonwealth, shall for the purposes of this Act be deemed to 
have been acquired under this Act, and to be invested in the Com- 
monwealth as if acquired under this Act. Any State or person 
claiming to be entitled under this Act may make a claim for com- 
pensation. A disputed claim for compensation may be determined 
as follows ; — (a) By agreement between the Minister and the claim- 
ant ; or (6) by an action for compensation by the claimant against 
the Commonwealth , or (c) by a proceeding m a»Federal or State 
Court on the application of the Minister ' 

Skat of Government Act 1908, No. 24 of 1908, Section 4. 

The amount of the compensation to be paid by the Common- 
wealth for any land to be acquired by the Commonwealth within 
the territory granted to or acquired by the Commonwealth for the 
Seat of Government shall not exceed the value of the land on the 
8th October 1908. and in other respects the provisions of the Lands 
Acquisition Act 1906 shall apph to the acquisition of the land. 

Traoslemd Properties. 

At the establishment of the Commonwealth, the States sur- 
rendered, ami the Commonwealth took over, a large number of 
properties used in oonneotion with trausfened departments which 
had been previou.sl,i admimstored by the States These properties 
consisted mainly of —post offices, customs houses, defence works 
and other buildings necessary to the effective working of the trans- 
ferred departments In the early days of the operation of the 
“ Braddon Clause ” when the Commonwealth was spending less 
than its “ Federal Fouith ” and paying unspent balances to the 
States, the question of the payment of interest tf^the States on the 
values of the transferred properties was not pressed. But afhjgj 
1910 when the first financial agreement was made to give 
States 25^- per head of the population, the States began to for 
payment of interest which had to bo conceded. 
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The followii^ talde shows the origmal v*luee »nd j^uttculars 
.of the transferred properties : — 


ORIGINAL VALUATION OP TRANSPBRRRD PROPERTIES. 


Stats. 1 

1 

Postmaater- 

Oonaral. 

! Defenoo. 

1 i 

Trade and 
Customs 

1 liome 

1 Affairs 

Total. 

1 

1 

£ 

1 £ 

£ 

i 

£ 1 

£ 

New South Wales . . 

2,337,3 itt 1 

[ 1,182,003 ' 

154,009 

1,320 j 

3,674,648 

Victoria . . i 

1,332,862 j 

1 805,380 

190 657 , 

1,266 1 

2,330,174 


926,628 

386.802 

202,082 

7,366 

1,621,866 

Soa^ Austria 

842,281 j 

161,140 

28,486 

816 

1,032,722 

Westeni Avetralui 

600,895 1 

64,842 

87,714 1 

835 

704.286 

Tacwaaia 

214.906 1 

121.490 ' 

48,212 1 

, 143 

384.761 

Commonwealtfa 

6 253,888 

2,721.666 

661,160 

11,736 

9, 648.449 


Since the original valuation was made there has been numerous 
additions to the list and at the present time the total value of 
iran^erred properties amounts to £10,781,797. 


fiKtenst on Trsoslened Properties. 


The interest payable in the year 1018>19 on the value of pro- 
perties transferred from the States to the Commonwealth will be 
as follows . — 


£ 


Defence — Military 

88,500 

The Navy 

41,100 

Trade and Customs 

128,500 

Works and Railways . . 

410 

Post Office . . 

212,681 


471,191 


86. On the e6tabii»liment of the Commonwealth, 
tlie collection and control of duties of customs and of 
excise/** and the control of the payment of bounties, 
pass to the Executive Government of the Com- 
inonwealth. 






(3CST0MS AND EXCM, 

§ US8. CUSTOMS AND SXGffiE.” 

Bkcinsive Power. 

The Customs Act 1901 , being a valid exercise by the Common* 
wealth of the exclusive power to impose, collect and control dutiCa 
of oustoms and excise conferred by sections 52 (li.), 86 and 90 of 
Cemstitution, applies to goods imported by the Government of a 
State as well as to those imported by private persons ; and, there- 
fore, goods imported by a State, whether dutiable or not, are by 
section 30 of the Act subject to the control of the customs, imd 
the authority of the State Executive is no justification for tiieir 
removal from that control contrary to the provisions of the Act. 
A quantity of wire netting, which had been purchased in England 
and imported into the Commonwealth by the Government of New 
South Wales, was landed at the port of Sydney. Without any entry 
having been made or passed, and without the authority of the 
customs officers, the defendant, actmg under thd authority of the 
Executive Government of the State, removed the goods from the 
place where they were stored In an action to recover a penalty, 
it was held by the High Court that the defendant had committed a 
breach of sectimis 33 and 236 of the Customs Act . The King v. 
SuUoH, (1908) 5 C.L.R , 789. 

87. During a period of ten““ years after the 
establishment of the Commonwealth and thereafter 
until the Parliament otherwise‘“ provides,^ of the net 
revenue of the Commonwealth from duties of custon^ 
and of excise not more than one-fourth shall be applied 
annually by the Commonwealth towards its expendi- 
ture. 

The balance shall, in accordance with this Con- 
stitution, be paid to the several States, or applied 
towards the payment of interest on debts of the several 
States taken over by the Commonwealth. 

§164. “DDEDiG A PERIOD OF TEN YEARS.'’ 

fhuvlns CDstoms and Excise Revenue. 

One of the most difficult problems of federation was the 
ment of the financial relations of the Commonwealth and the 
I'cmdered necossaiy by the withdrawal from the States q;E the uUiiMnin 





•m 'mE TEN YEAR PEHIOU. 

voloioe of revenuo fornuwly reeeived by them from the customs and 
excise daUes. THie total value of this revenue far the States before 
federation was at least £8,000,000 per year. Although this vast 
revenue was suirendeied to the Commonwealth, the States were not 
relieved of a corresponding expenditiu’e in connection with trans- 
ferrod departments and services. As a matter of fact the States 
were only relieved of the defence expendituie which amounted 
about £800,000 per year. It was accordingly made one of the terms 
of Federal Union that, during the first ten years, the Conimoinvealth 
should be entitled to apply annually not more than ono-fourth of 
the net revenue from customs and excise towards Federal expen- 
diture. The balance was to be paid to tiie several States or apphed 
towuds payment of interest on the debts of the States which might 
be taken over by the Commonwealth “The Braddon Clause.” 

This was not an ideal dnaneial scheme, but it was the best that 
could be advised under the ciicumstances The main objection to 
it was that it lacked finality, that it W'as a temjiorary make-sliift : 
that it allowed the Commonwealth to lie a taxing body to raise 
ooBtomB and excise revenue, spending only one-fourtb of that 
revenne for Federal purposes and handing ovei th(> unspent balances 
as an annual subsidy to the States The, States could spend this 
money without any sense of responsibility for the taxation which 
produced it , as far os the States were conccnied there was a com- 
plete separation of taxation and expenditure .-^s regards the 
Commonwealth, its copious suppliw of customs and excise u ve,nue 
were handed over to the States in monthly balances without any 
anxiety as to the destination or use of that money once it reached 
the hands of the Stale Treasurei's. 

In the early' years of federation the States reeei\ ed a bountiful 
supply of money from file CiuvimonweaJth under this arraugi-ment 
The following table shows the amounts actually' paid to the several 
States during the financial years mentioned 

Subsidies to all the States. 


1901-2 

7,368,137 

1902-3 

. . 8,200,457 

1900-7 • 

. . 7,845,574 

1907-8 

. . 8,856,905 

1008-9 

7,930,395 

1909-10 

. . 8,492,436 

WO-Il 

. 5,603,191 
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Jt wjU be seen that the surplus Common'wealth revenue paid 
to the States in the year 1907-8 was higher than that paid tm account 
of any other financial year. It represents the high water-mark 
surplus revenue paid over to the States In that year the shares of 
the several States were as follows — 


Shore of each State. 

State. 1907-8 

£ 

New South Wales 3,617,472 

Victoria 2,377,708 

Queensland 1,038,267 

South Australia 79] ,664 

Western Australia 751,736 

Tasmania . 280,069 


8, §56,905 


The laigeness of the amounts returned by the Commonwealth 
to the State.s during the year 1907-8 wais to a great extent due to 
the increased customs and excise revenue collected under the new 
tariff of that year In the year 1908-9, there was a considerable 
reduction in the surplus revenue paid to the States, this was due 
in part to Uie fact that at this time the Commonwealth either used 
or appropriated the whole of its revenue known as the “ Federal 
Fourth, ’ and did not return any uruspent balances to the States. 
The whole terulenry of Federal finance.s at this time was in the direc- 
tion of termination of the ■' Braddon Clause " period and the re- 
adjustment of the financial lelatioms of the •Commonwealth and the 
States necessarily invohing the grailual reduction in the Common- 
wealth subsidies to the Rtate.s 

The Financial Agreement 1909. 

In August 1909 the Deakin-Cook Ministry met representatives 
of the several States in ooiifeience at which the future financial 
relations of the Commonwealth and the States were considered. 
An agreement was anived at which the representatives of the 
Commonwealth undertook to submit to Parliament together with 
a proposed amendment of the Constitution which was necessary in 
order to give legal and permanent effect to it. The alteratkms of 
the Constitution pi-oposed were to the following effect •— (1) Tfflc- 
miwotjoti of the operation of the 87th section of the Constitntieil 
(that is the Braddon section), on the 30th June l»10,sor six 
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earUor Hum it mmid temunaite U the ’ii^re aBoiiwd to 

moaijii wftaitered. (2) Payment as from lat Jnly 1910 the 
Federal Treesury to each o( the State Treaeurers of an amotmt equal 
to 2Ss. per head of the population of each State unMl further ameini- 
ment of the Constitutioo. That provision was to take the piaoe of 
the 87th section of the Constitution, under which hitherto three* 
fourths of the revenue from customs and excise had been handed 
back to the States. 

The amendments were passed by the necessary majoritiea in 
the Senate and the House of Representatives and were submitted 
to the people in Februarj* 1910, but they did not receive the required 
ratifioation : »upra, p. 21 

$ 156. “ UNTIL THE PABLIAMENT OTHERWISE PROVIDES.” 

« 

LEGISLATION. 

SvKFUVS Revenue Act, No. 8 of 1910 

OMaer of Braddon Oaose. 

By the Surplus Revenue Act of 1910, section 87 of the Oon- 
stitntion, commonly known as the “ Braddon clause ” W'as repealed 
and superseded by other compensating financial provisions for the 
States. By section 3 of that Act Parliament has “ otherwise pro- 
%idied.” It was decleired and enacted that from and aftoi Slst 
December 1910, the termination of the ten year period, section 87 
of the OcHistitution shall cease to have effect, so far as it affects the 
Ijower of the Commonwealth to apply any jwrtion of the net revenue 
of customs and excise towards its expenditure, and so far as it 
affects the payment of any balance by the Commonwffalth to the 
several States, or the application of such balance towards the pay- 
ment of interest on the debts of the several States taken over by 
the Commonwealth 

Section 4 of the Act provided that during the period of ton 
years beginning on the Ist day of July 1910, and thereafter until 
the Parliament otherwise provides, the Commonwealth shall pay 
to each State by monthly instalments, or apply to the payment of 
interest on debts of the State taken over by the Commonwesdth, 
an awCTnii.l sum amounting to 2S/* per head of the number of the 
pee^ of the.Stato. 
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A feature of this financial scheme was the special payj*»nt to 
be made to Western Australia daring the period of 10 years afi 
follows : — ^The Commonwealth shall, during the period of ten years 
beginning on the 1st July 1910 and thereafter, until Parliament 
otherwise provides, pay to the State of Western Austndia, by monttfaiy 
instalments an annual sum which m the first year shall be £250,000 
and in each subsequent year shall be progressively diminished by 
the sum of £10,000. One-half of the amount of the paymmits ao 
made shall be debited to all the States (including the State of Western 
Australia) in proportion to the number of their people, and any sum 
so debited to a State may be deducted bj' the Commonwealth from 
any amount payable to the State in pursuance of this Act. 

After making the foregoing financial provision for the States 
in substitution of section 87 of the Constitution the Act in section 6 
provided : — " In addition to the payments referied to in seotion 4 
of this Act, the Treasurer shall pay to the several States, in propor- 
tion to the number of their people, all surplus revenue (if any) in 
his hands at the close of each financial year.'’ 

mie Per Capita Subsidy. 

Payments made by the (Commonwealth to the States under the 
financial anangenient of 1910, were faiily large and substantiid, 
averaging over £6,000,000 per year, as will be seen from the dis- 
tribution in the following typical years — 

£ 

191. *1-16 . 6,256,995 

1916- 17 . . 6,180,419 

1917- 18 6,262,374 

1918- 19 (estimated) 6,351,260 

In Januaiy 1919, a conference of Premiers was held in Mel- 
bourne to meet the Commonwealth Treasurer, in ordei‘ to consider 
the approaching termination, in 1920, of the ten years’ financial 
airangement between the Commonwealth and the States. Repre- 
sentations were made to the Oimmonwealth Treasurer in favour of 
a continuance oi renewal of the present per capita subsidy baaed 
uptm payment of 25/- per head of the population. It was pointed 
ont none of the States would be in a financial position to do 
without the Commonwealth subsidy, that its reduction or abdition 
would mean a serious revolutitni in the fintmoes of th^ States vdifcdt 
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wouM iea?rf %« Staten unablel^jparry on th» work oI g<mvnineDt, 
and that efforts in the drootion of der^ping the resources 
(il the coulKliy would be paralized. It was pointed out that l^e 
States had not only lost Idre oOstoms and excise revenue which had 
originally belonged to them before federation, bwt that tiicy had 
also lost the exeiusive right to resort to land taxation, ineonie 
taxati(m> atnl estate probate and suooession duties. All these 
Inor^ve fi^ds of taxation are now jointly oooupied by the (Common- 
wealth Sod the State taxing authorities. The (Commonwealth has 
even taken possession of public entertainments as a source of income. 
On the other hand the burdens and responsibilities of the States 
instead of diminishing under federation have been increasing in 
le^is wad bounds as shown by the State expenditure out of the 
oonsolidated revenue fiuid during the following years : — 


Aimaal EkprauUhire by aU the States. 

1901-2 

1910-11 

1915- 10 

1916- 17 


£ 

29.231,385 

37,249,315 

50,078,039 

52,016,426 


The States’ debts had also gone on increasing and now amounted 
to the enormous total of £397,960,606. 

On the other hand the (Commonwealth Treasurer was able to 
jtoint Out that the financial ofiligations and burdens of the Common- 
wealth had gradually increased under federation, and. owing to the 
enormous expenditure inv<»lved in the prosecution of the war and 
provision for war pensioiiH, tfie financial position of the Common- 
wealth in 1920 will be verj' serious mdeed oomjw.red with its x>osition 
in 1910, when the financial arrangemonl waa legalized The rommon- 
wealtb has now a national debt of £362, ,518, 347 mipra, p. 66, 
which is mainly the result of war oonditiona, the intereist on which 
would have to be provided for as well as a sinking fimd. The 
Treastver informed the representatives of the States that it 
would be impossible to hold out any hopes of any renerwal of the 
finaneial scheme ba^d on 25/- per head of the population, and the 
best riiey could expect would be a reduction of th® subsidy on a 
stiding scale gradually reducing it to at least 10/- per head of the 
p^polarion. 
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BeMom lor Bednction dl Sabsidp.>;/ 

In support of the proposal to reduce the per capi^ subsidy <ib 
th© States, the Commonwealth Treasurer, Mr. W. A. Watt, has 
pointed out that since the Federal Parliament determined in 1910 
that the Commonwealth should pay to the States 25 /- per head the 
Federal Government has had enormous additions to its reapoimi- 
bilities During 1918-19, for example, it is estimated that the follow- 
ing sums must he {laid out of the consolidated revenue in respect of 
the war — 


Interest on war loans 
Sinking fund on war loan.s 
War jx-iisions 
Repatriation 

Other rt'enrnng war expenditure 
Total 


£ 

13,551,650 

1,194,410 

5.000. 000 

1 . 000 . 000 
. , 100,860 

20.846,910 


These demaiidb vill reeur annually, and all of them will greatly' 
increase in amount Exiieuditurc on repatriation will be many 
millions sterlmg, and has to be home, in accordance with the policy 
of the Ministry partly out of revenue, and partly out of loan money. 
In 1910-11 , the first year in which the States became entitled to the 
per capUa payment, old-age jiensions absorbed £1,868,648, while in 
1918-19 it 18 estimated that the sum will be £3,925,000, an increase 
of £2,056,352. or more than double the cost of old-age pensions in 
1910-11 


Tlie Commonwealth is also confronted with a possibility of a 
decreasing ^e^'enue It is probable, says the Treasurer, that higher 
protective diifies will sooner or later cause a diminution of customs 
revenue, and a fall in prices may be expenonoed, which will result 
in a further shrinkage of that source of revenue. It is also inevitable 
that the proceeds of the Federal lana tax will become less, because 
subdivision of large estates is proceedmg Revenue from the war 
time profits tax. estimated in 1918-19 at £1,800,000 will disappear 
allx^ther Faced, therefore, with increasing and miavoidable 
expenditure, and with a falling off of revenne„the Commonweidth 
has proposed to ask Parliament to reduce the per capita paymeptl 
to ttie States. Under the circumstances the Treasurer constdacB 
this is quite legitimate. The possibility that such a course wooM 
neoessitated was clearly in the minds of the Dameiw of th© Pee^i?*|l 
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OraMriatoiiont, gave the O^tau»on«ealth Parlianuiat, attuar the 
ten years’ paiibd, the right, if need be, to tiee the 'vhole of tlte 
reoeipits from customs and excise for Federal purposes. The llifinis* 
try does not propose, however, to take the whole of that revenue, 
but to leave Idie States 10/- pw head of the population of each State. 

War b\irdens, payable out of revenue, will certainly, for many 
years, amount to upwards erf £25,000,000 annually. The proposed 
reduotion of the per capita payment to the States will jwovide the 
ConunOBHrealth with an additional amount of only about £4,700,000 
per annum, leaving about £21,000,000 to be found by Federal taxa- 
tion. 'Hie finanoial pressure is so great that all the rosouroes of 
Australia must be levied upon. I^e States can help, both by 
eoonomies and by the collection of additional revenue. They cannot 
expect the Commonwealth to suffer serious finanoial embarrassment 
while they go on**heir way as though the war had not occurred. 
The proposal to ask the States to find for themselves the £4,700,000, 
instead of looking to the Common weidth for it, is not only moderate 
and reasonable, but is also a necessity 

Uniform datiea of oustoms. 

88. Uniform duties of customs shall be imposed 
within two years after the e8t>ablishment of the Com- 
monwealth. 

§m ^‘UniFQRM DUTIES OF CUSTOMS.*' 

LEGISLATION. 

CtrsTOMS Takeff 1902. 

The first Act imposing uniform duties of customs came into 
opemtimi on 8th October ] 901 , at 4 o’clock in the afternoon, reckoned 
aeocwduig to the standard time in force in Victoria. See Note to 
CoBStftution, section 51 (n.) p. 317. 

Payment to StatM before nnifonn dutiee. 

80. Until the imposition of uniform duties of 
custdiOB — 

' (L) The Commonwealth shall credit to each 
State the revenues cdflected therem by the 
Commonwealth. 
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(ii.) The Commonwealth shall debit**’* to eaeh 
State — 

(a) The expenditure therein of tiie Com- 
monwealth incurred solely for the 
maintenance or continuance, as at 
the time of transfer, of any depart- 
ment transferred from the State to 
the CJommonwealth ; 

(h) The proportion of the State, according 
to the number of its people, in the 
other expenditure of the Common- 
wealth. 

(iii.) The Commonwealth shall pay to each State 
month by month the balance’®* (if any) in 
favour of the State. 

§167. “DEBIT EXPENDITDKE.” 

If—ming of Expenditure. 

The Commonwealth Parliament has authority to appropriate 
moneys out of the consolidated revenue for a specific purpose, and 
money so appropriated, although not yet actually disbursed,' is 
“ expenditure " within the meaning of section 89 of the Constitution, 
and cannot form part of the " surplus revenue ” (hstiabutaWe 
among the States under section 94 until the actual disburs^ent oi 
it for that purpose is no longer lawful or no longer thought nepesaajy 
by the Government. Therefore the sums appropriated by the 
OM-Agp Pensions Appropriation Act 1908 mid the Coast Defeuoe 
Apiwopriation Act 1908, were properly deducted from the revenue 
for the financial year in which the appropriations were made in 
ryrlttr jq ascertain the “ surplus revenue ” payable to the States in 
reqfwot of that year under section 94 of the Constitution and sectlmi 
4 of Surplus Revenue Act 1908. “ Expwiditure ” does not neoee- 

swiiy mean disbursements actually made. In making up Moounta 
few the purpose of striking a balance it may have a wider meai^lg.” 
Per CfetnFSiTH, C.J. in Neti> Sovih Wtdesv. The Commomoeedith, (IBOS) 
7 CKB., 179. 
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‘‘ Th» money ajyprojnittifeM {rom ihe Cansolidated Berenne 
Yund, withdrawn from the Treasuxy and paid to the credit c4 ^e 
two trust accounts was in my judgment expenditure within the 
meaning of the Ck>nfititution. It was lawfully devoted to the pur- 
pose expressed While the appropriation stood it could not lawfully 
be devoted to any othw purpose, though its disbursement might be 
deferred." Per BaRtok, J. 7 C.L.R., at p. 196. 

“ I am of opinion, with my learned polleagues. that on the 
true coTOtruction of section 89, the word ‘ ex))enditure ’ includes 
not only the moneys aotually paid, but the moneys which Parliament 
has appropriated to lie expendetl until it finds that the money so 
appropriated is not wanted, that is to say, practically until the 
appropriation lapses. In thi.s ease, by the expi'ess provision of 
section 5 of the Surplus Revenue Act, the provisions of the Audit 
Acts (section 36), .which make apja’opriations lapse at the close* of 
the financial year, are made inapplicable to tru.st accounts such as 
those now* in question. The word ‘ exjienditurc ' has not, as was 
urged by plaiutifl's’ counsel, the primary meaning of moneys already 
expended. Pnmarily, indeed it is an abstract noun , but it is often 
used to express collectively, in linancial matters. monc\s actually 
exfiended and to ex|a*nde<] ' Hit.ui.s.s. .1 , 7 (' L H., at p 
205. 

§158. “BALANCE IF ANY.” 

Meaning of balance. 

“ I agree that the word ‘ surplus ' in section 94 must bo inter- 
preted with reference to wx’tion 89, and that the surplus is the same 
thing as tlie aggregate amount of the balances which are require*! 
to be returned monthly to the States — no moix* and no less. The 
word ‘ expenditure ’ docs not necessarily mean disbursements 
actually made, although that is its meaning in some contexts. But 
when it is used in a direction as to the mode of making up accounts 
for the purpose of striking a balance, it may have a wider meaning. 
The real question for determination is, in my opinion : What is the 
nHMMuing of the words ‘ balance ’ and ' surplus ’ as used In sections 
89 ajul 04. In a , transaction between principal and agent, if the 
agent wore required to pay over monthly to his principal all moneys 
ooUeOted for him after deducting disbursements made on the prin- 
dpal'a behalf, I agree that tile agent coti|il only bring into aocouirt 
actual dubussements made by him in course of the month. 
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Btit just S8 in the construction of a apeoiiloatuon for a patent it is 
aeeessairy to ancertain the subiect-matter and the sense in which the 
words used would be understood bj' persons conversant with it, so 
is it in the construction of a Federal (Constitution which regulates 
the relations between the Federal Govemraent and the Govemments 
of the States. Those are by no means the same as those of princi}Kit 
and agent. Used in this connection, the word ‘ surplus ’ itself con- 
notes some jieriod of time over which the transactions which are to 
result in a surplus are to extend The word is one commonly used 
in relation to public finance, and always as connoting such a period — 
often called the ‘ financial ■war.’ This must V>e. so from the nature 
of the case, since the oj)eration.s of goveinment are continuous and 
extend over long i)eriod,s. The revenue is not collected, nor are 
disbursements made, in equal amounts from day to day, or from 
month to month Thus it must happen that in one month the 
receipts largely excird the di.slnirseinents, while in another the 
disbursements exceed the receipts The word ‘surplus' used in 
such a connection, must therefore bf> read in a sense which recognizes 
this condition and gn es effect to it And, since the divisible surplus 
under section •‘tt* is uuwle up of the aggregate of tlie balances payable 
month by month to the States, it follows that the lialanees themselves 
must Ik) so calculated that the aggregate shall not exceed the amount 
of the surplus itself It follows that, until the time has arrived at 
which the netual suiplus is knoivn, the calculation can only be 
approximate For tlu‘.^e reasons it is im]>oesil>le to hold that the 
balances are to Im fiiialli struck as of the last day of every month. 
The plaintiffs rested their whole case upon this contention, -which is 
in my judgment untenable." Fer GRiFiTruP C.J. m New South 
IFafes r. The f’ommonu'e'ilth, (I1K)8) 7 CLR , 179 

q’Jnj strongest argument in favour of the plaintiffs is in the 
word ■ Imlaiiee ' in section 89— the Commonwealth (after crediting 
to each State its share of the icveiiues, and debiting its share of the 
expenditure) is to jiav to each State month by month the balance 
(if any) in favour of the State But thus phraseologj' is quite 
conBistent with the view of the word ‘ expenditure ’ which I have 
indicated The States must nltiinately get all moneys not actually 
paid bv the Commonwealth , but bc'fore ascertaining the monthly 
balance payable to oach State, the jiast and coming expenditure of 

the Commonwealth has to be taken into account . and the dedsiow, 
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CtBTOMB AND EXCIQ^ 

of Paafituneat thit motiey will be required for expenditurcris not 
-a decision which the judicial department should review.” Per 
Hioozns^ J. 7 C.h.^., 205. 


Bxolosive power over ouetoms, exoiae, and bounties. 

90. On the imposition of nniform duties of customs 
the power of the Parliament to impose duties of customs^ 
and of excise, and to grant bounties on the production* 
or export of goods, shall become exclusire^*®. ' 

On the imposition of uniform duties of customs acH 
laws of the several States imiosing duties of customs 
or of excise, or offering botinties on the production or 
export of goods, shall cease to have effect, but any 
grant of or agreement for any such bounty lawfully 
made by or under the authority of the Government of 
any State shall be taken to be good if made before the 
thirtieth day of Juno, one thousand eiglit hundred and 
ninety -eight, and not otherwise. 

§ 169. “ CUSTOMS AND EXCISE . . . EXCLUSIVE.” 
EzclusiTe Power. 

” Section 90 of the Constitution lias made tlie power of the 
Federal Parliament exclusive as to oustoms and excise duties on 
and after a certain date, and after that date the laws of the several 
States on the subject ‘ cease to have effect ’ , so that there was no 
need of section 92 for the more purpose of ending State customs 
duties. The word ‘ absolutely free,’ 1 take to mean that not only 
State customs duties were to cease (section 90), hut all State pio- 
hibitions of imports from other States — and there wore such pro 
Mbitlons (for instance, of grapes — ^long after the danger of phylloxera 
had ceased) ” Per Hiooiss, J. in Lhincan v. Quemdavd, (1916) 22 
C.L.R., at p. 636. 

I 

Dntiw tA Ezeise distinguished trom Licenoe Feoi. 

In 19(M E. C Bartley was charged lieforo a Police Magistrate, 
under section 76 of the Liquor Act 1808 (N.8.W.), by Bergeant 
Peterswald, a district limnsing io8poot(», that ” on the 25th Decem- 
ber, 1903, atOootamundra, in the licensing district of Cootamundra,’’ 
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he “ did carry on the trade or business of a brewer without holding 
a proper licence under the Liquor Act 1898 (No. 18} (N.S.W.)." 
He admitted that he did not hold a liwnce under the State Liquor 
Act, but contended that that Act, so far as it imposed licence fees 
upon brewesfK was no longer in force, by virtue of section 90 of the 
Constitution, and that, as he hold a licence under the Commonwealth 
Beer Excise Act (No. 7 of 1901), he wa.s entitled to carry on the trade 
^d business of a brewer in any part of the Commonwealth. The 
magistrate upheld the re.spondcnt’s contention and dismissed the 
information, on the ground that tin- State licence fee was a duty Of 
dXcJse within the meaning of .section SKI of the Constitution, and was 
therefore nUra vtre-: of the State Lc^gislatme The informant 
(ins}iector) apiiealed to the Supienie Court of New South Wales, and 
the uppc^al was dismissed He then appealed to the High Court, 
which upheld the apjical, ou the ground that biewers’ licence feas 
are not duties of excise witliin the meaning of the Constitution, 
section 90 

The Chief .Justice {.Sir GRU'Frru), in delivering the 

Judgment of the Couit said -“No doubt, in England in modem 
times there is a tcmdency to use the word ‘ excise ’ as including all 
kinds of inland levenuc taxation uhich come under the control of 
the (VininiiHsioru'rs fot Inlaml Keienue But it also appears that 
by a Statute. 23 & 24 V'u i e. 27, it was ex])resRly declared that the 
licence fc'cs sjiocilied in the Act. which included, amongst others, 
publicans’ licences, should be deemed to be dulic.s of excise for the 
purposes of that Act, and from that time onward we lind the term 
ha« lieen used in England to include all those different classes of 
imposts. That atgnment .voirih to ha\e prevailed m the Supreme 
Court, which held that, as the licence fee clearly came within the 
tuftHntng of the term ‘ cxci.^o duty.’ as used in England, it must, 
therefore, be taken that it was a duty of excise within the meaning 
of section 90, which conferred on the Commonwealth Parliament 
exclusive power to impo.se duties of customs and excise Of course, 
the consequences of such a decision are very serious, for, if it is 
oorreot, th»' jxiwer to impose licence fees on publicans, for iiistanoet 
has passed to the Commomscalth, as well as a large number of other 
fees, which, up to this time, have been thought to be w^ithin the 
power of the State to impose 

“ In construing a Cxmstitulion like this it is necessary to hlfve 
r^ard to its general provisions as well as to partidhlar aeothaMKi 
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and id aaoertoiu from its sriiole purview wbefcfaer the power to deal 
with such mattars was intended to be withdrawn from the States, 
and oonferred upon the Commonwealth. Ihe Constitution omitains 
no provisions for enabluig the Common wealth Parliament to inhor- 
fere with the jaivate or internal affairs of the States, or to restrict 
the power of the State to regulate the carrying on of any businesses 
or trades within their bomidanes, or even, if tliey think fit to pro- 
hibit them altogether That is a very important matter to be Imme 
in mind in considering whether this particular provision ought to 
be construed so as to int^erfere with the States’ powers in that 
respect. If the majority of the Supreme Court were right, the 
Constitution will have given to the Commonwealth, and withdrawn 
from the States, the power to regulate their mtornal affairs in 
ooimection with nearly all trailes and businesses earned on in the 
States. Such a construotion is altogether contrary to tho spirit of 
the Constitution, and will not he accepted by tins Court unless the 
plain wonls of the jirovisions com|x?l us to do so Now the term 
' duties of excise ' does not appear to have bwn used in the larger 
sense in any of tliC legislative instruments eitiMl Ixdore us except in 
certain English Statutes The wunl ' exeisi' ' is, howe\cr, often 
used in America with that Higmfication Wliat, then, does the tonn 
‘ dutie-s of excise ' mean in the Constitution in the collocation in 
which we find it 1 On this point them is an interesting passage in 
the Annotated Constitution of the Australian Commonwalth, bj 
Messrs Quick and Garran. It is mteresting as giving an historical 
account of the origin and use of tlie t^crin The passage which is 
at p. 837, is as follows — ” His Honor citi*d the passage and con 
tinued : — ” Tliat is, os far as we know, a correct histnncal state- 
mmit of the use and growth of tho term in England. With ifesiiect 
to the Australian use of the term, we are entitled to take notice of 
the sen^e in wluchit has been understood ami une<i in the legislation 
of the various States. We know that in some of them there wen* 
in existence for many years ‘ duties of excise,’ properly so called, 
iinpo()®fi upon beer, spirits and tobacco. 'RiCTe were other charges 
idiioh were never spoken of as excise duties, such as fees for publicans' 
licences, and for various other businesses, such as slaughterman’s, 
auctianeens’, and an forth, but these were not commonly understootl 
in Australia as included under the head of excise duties. Bemifng 
in mind that the Gomstitution was framed in Australia by AuatralianSr 
and for the use of the Australian people, and that the wmd ‘ excise ’ 
Ibwd a dwtnie# meaning in the popular mind, and that there were in 
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States many laws in force dealing with the snbjeet, and that 
When used in the Constitution it is nsed in connection with the words 
‘ on goods produced or manufactured in the States,’ the conohiSHm 
is almost inevitable that, whenever it is iised, it is intended to jaeaa 
a duty analogous to customs duty imposed upon goods either in 
relation to qusmtity or value when produced or manufactured, and 
not in the sense of a direct tax or personal tax. Beading the 
Constitution alone, that seems to be the proper construction to be 
put upon the term That bemg so. the judgment of the Supreme 
Court, if it is to be aupimrted at all, must be supported on some other 
gi'ound than tliis.” 

*■ 111 this instance the subject-matter is one which the Le^- 
laturc of New Soutli Wales has power to regulate, — that is to say, 
the oarrvTng on of any busiuess— ni the exercise of the ptihce power 
»if the State. It is not disputed that it can regulate the inanufao' 
tiire of an article, though it has no power to impose a tax upon the 
tiling itself. From that jioml of view we look at the Statute in 
question to see whether it was passed for the purpose of regulating 
or controlling the manufacture of this particular article, liew 
Tiie Act provides in substance that a person wlio proposes to carry 
on the business of manufaeturmg beer must give the name and place 
where he intends to carry it on and pay a licence fee Whether 
there is also a federal eicLse duty upon tiie manufactured beer is 
quite immaterial. Fiirtlicr, the hoence not only empowers the 
licensee to manufacture bww, but entails the liability to have the 
premises enterevi by an umpeetor for the purpo.se of taking samples 
of the beer made there in onler to ascertain whetlier there is any 
adultefation or not The jirovision, therefore, is one of several 
conditions imposed upon the manufacturer lor regnlatmg the trade, 
which is one of the priiii.irv fmictions ol a State liegislature. 


The case of /fnn/.- o/ Toronto v Lambe, 12 App. t'as , .)82, is 
an authority for sayuig tliat, prtma facie, a licence fee of this sort is 
not a tax on tlie goods themselves. Rejecting, then, the larger view 
as to the meaning of the term ‘ duties of excise, which found favour 
with the majority of the Supreme Court, and st^garding the term 
a« it is used in the Constitution, where it is limited to taxes imposed 
upon goods ill process of mnii«factim>. we find nothing m the State 
Aot to show that tWs Ikienoe fee was other than a direct t^^ 
the maimfaoturer ’ ; PeierswaUl v. Bartley, (1904) t 
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S12. .Brewers’ and MaUstere’ Aaeodation of Ontario v. Auomeg* 
&enaad of Ontario, (1897) A.C.. 231 > and B^rkk cf t'onmto V* Bamhe, 
12 App, Oas., STS, applied. 

% 

Bjco^tionfi as to bounties. 

91. Nothing in this (Constitution prohibits a State 
from granting any aid to or bounty on mining for gold, 
silver, or other metals, nor from granting, with the 
consent of both Houses of the Parliament of the 
(Commonwealth expressed by resolution, any aid to or 
bounty on the production or export of goods. 

Trodo within the Coinmon%»blth to he free. 

92, On the imposition of uniform duties of customs, 
trade, commerce, and intercourse among the States, 
whether by means of internal carriage or ocean naviga- 
tion, shall be absolutely free**®. 

But notwithstanding anything in this (Jonstitution, 
goods imported before the imposition of uniform duties 
of customs into any State, or into any Colony which, 
whilst the goods remain therein, becomes a State, shall, 
on thence passing into another State within two years 
after the imposition of such duties, be liable to anA' 
duty chargeable on the importation of such goods into 
,the Commonwealth, less any duty paid in respect of 
the goods on their importation. 

Conqwotiu of Notes to Seotion 

I 160 . ' Ahholi Tn.i mif- 

Kwordri ol mtri wtatp trade 
Uitioritiiiiiatu'iu licenced. 

Intor-state travel and mteroourne. 
latercinirse - -what it connoted. 

American eaaea on inter-atate tratle, 

American exoeptiona to rule erf freedom. 

Fraud duhara trade and oomjiieroc. 

No commerce m dtaefMwd oommoditied. 

Native game imd plants — state property, 
fiaetcaiiaa State laws affecting inter .state tiAde. 
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K«w South WiJes 

Vro^ria. , 

South Australia. 

Queensland 
Western Arn^ralia 
Tasmania. 

Wheat Acquisition Act, N.S.W. 

Validity sfBrmed. 

Meat Supply Act, N.8 W. 

Validity denied — afterwards affirmed,. 

Meat Supply Act, Queensland. 

Validity affirmed. 

Commonwealth objection to Wheat and Meal Arts 
State claim to acquire property m goods. 

State claim to amiul contracts. 

State claim to limit power of sale. 

State power of expropriation 

State power to localize and detam goods within certain bounds. 
State claim to dedicate and hold goods to pubho purposes. 
Goods hold by state in cuttodta legts. 

State power over property within its territory. 

Goods extra commerctum 

Denial of right to sell 

Meaning of inter.gtate freedom 

Incapacity to dispose of goods — a denial of freedom. 

Immobihty of goods by state order — a denial of freedom 

The doctniio of dedication controverted 

The right of free disposition claimed 

“ A decision of groviouB effect.” 

1« inter-state freeilmu a sham ’ " 

Imperial intere-st a stalking horse 
Froiiorty without power of sale. 

Derogation from inter-state freedom 
Koeerved powers of states 

i)160. “ABSOLUTELY FREE.” 

I.KOISLATION 

Bcooids of Inter>State Trade. 

By the Customs Act liHIl, section 273, it was provided that 
durii^ the first five ycais after the imposition of uniform dutiee of 
Customs and thereaflev until the Parliament sotherwise provides 
Customs shall m manner pi’esenbed collect particulars of fie 
dut^ of customs chargeable on goods imported into a State and 
aftwwards liaesing into another State for consumption and tlie 
duties of exoiso paid on goods produced or manufaetttred in a 
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a»d aftorwanis pasaiiig into another State for oonsuinption aad the 
same shall be furnished to the Treasurer of the Comraonweslth so 
that the accounts betvnsen the States may be kept as I’oquined by 
the Constitution. The practice of keeping reconls of inter-state 
tratle and transfer was abolished in 1910 by the repeal of section 
273 The Gnstoms (Inter-State Account) Act, sections 1 and 2. 

Dtiwffimhiatcttg Idceaces. 

A law’ of a State which, for a licence authorizing the .sale of 
wine manufactui'cd from fruit grown in any other State, n’quires a 
greater fee to be paid than for a licenei* authorizing the sale of wine 
manufactured from fruit grown in the hrst mentioned State, is 
contrary to the provisions of section 92 of the f^mstitution, and is, 
therefore, to the extent at least of the diflorence between the feejj 

so required to lie paid, in\ alid Fox r Fohbm ?, ( 1 999) S (_' Ij H 11 5 

« 

In the Court of l’ctt> Se.ssions, Perth, Western Australia, 
Samuel A, Fox, the appellant, cliargeii that William M Robbins, 
the respondent, not tiemg tlie holder of a licmiee uiulei tlie Wines 
Ueer and Spirit Sale Act 1880, aiithonzing tlie sale of wiik'h not the 
jiroduct of fnut grown in the State of Western Australia did .sell 
liquor, to wit one glass of wine, not Ji«-mg the prodnrt of fruit grown 
in the State of Westorii Australia 

The Police Magistrate ihsriiissed the case. A stiecial (a»c was 
stateii which eventually came befori* the High (’ourt Tlie wine 
sold waa^the protiuet of fiuit grown in the State of Victona The 
State Act of 1880 authorized the issue of several diffeiviit licences 
for the sale of liquor, for wlueh different fees are lecjuired to 1 ki paid 
At the date of the prosecution the fee prescnlied for a licence 
authonziiig the sale of wine the juoduct of fruit grown in Westinii 
Australia was £2. w'hile the fis- for the onl\ licence under which 
wine made from fruit grown in any other part of Australia could be 
sold was £50. 

The j'eepondeiit submitted that, although discnniination 
between the conditions u|.)on which wine the product of Western 
Australian fruit and wine the product of fniit grown in other States 
may he waid was permissible before the establishmerit of the Oomnioii- 
ireafth, any swh discrimination after tbat ^leriod was unlawful , 
aitiid he retied on the provisions of seoUon 92 of (he Constitutioa, 
It was copteiided that section 39 id the Act ai 1880 was invalid ao 
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fw as it inakos it an oSenoe to sell wine made frojn {ruH gRnfn in, 
oth^ Statofi without having a licence for which the foe is £50. 

The Chief Justice (Sir Samuel Griffith) said . — “Section 93 
of the Constitution would lie illusory if a State could impose dis- 
abilities upon the sale of the products of other States which are not 
imposed upon the sale of home products It follows, in my opinion, 
that a law which had that effect befoie the iiujwsition of uniform 
duties could not remain in force after that imposition The Supreme 
Court of the I nited States long ago hud down a snnilar rule undei’ 
the American Constitution That Constitution does not contain 
any express provision to the effect of section 92. but the Court 
rested their decision upon an implied prohibition which they found 
in the consideration that if siiel> a law were held valid the object 
for wliieh the power to control trade and connne-ce iK'tween the 
States was ^ested in Congress would be (hdeirteti ” The Chief 
.Justice referred to the case of WelUni v The State of Mtssoun, 91 
U S., at p 282 He then piocireded - Jn luy opinion a similar 
implied jirohibition re.sultfi from the express language of section 92. 
»ti that the Act of Wester n Australia now m question, in so far a*, 
it makes a diseriinination against wine the product of fruit grown 
in other State's of the Commonwealth in favour of wine the product 
ot fruit grown in Wcsp'i n Austialia, is contrary to the Constitution, 
which is the paramount l.rw of the Commonwealth " S C LB., at 
p 119 

Mr. Justice Barion ' 1 have no doubt vvhatevmr that tbr* 
State enactments now m question, valid as they were when passed, 
hav’e liecome, if not ev'or since tlie imjiosition of uniform duties of 
eustoraB of tlie Federal I’aiiiament in 1991. then certainly since the 
oxjiiratiou of the s)>e< lal tariff of M estern Australia in 1906. inopera- 
tive so far as thev derogate from the frc'cdoni of inter-state trade 
orrlained by s(*ction 92 of the Constitution. That tht'V so derogate 
is abundantly clear ' M’ L R at p 122 

Mr. Justice O’C-onhor said — It is clear that the Constitution 
Joes not permit a State by such disoriminating charges to place at 
a disadvaiitage the goods of otlier States passing into it for sale. 
U Has long been a firmly established principle of the Amerioan 
Oemstitation that such discriminations are an obstruction to f)hw 
r^t of free and unimpeded trade throughout the States, niJiidh it' 
was one of the great objects of the Amerioan, as it has been of 
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Australian Constitution to seonre In Ameriea principle is held 
to rest on the exclusive powers of Congress over iitter-stote trade, 
and it is laid down that as Congress has refrained from enacting any 
law restricting inter-state trade, that must be taken as ‘ equivalent 
to a declaration that inter-state commerce shall be free and untram- 
melled ’ ; WeJton v. State of Missovri, 91 U.S., 276, at p. 282, per 
Fislo, J. In the Australian Constitution, passed, we must assume, 
with a knowledge of the American decisions, the principle is not left 
to assumption nr deduction. It is plainly set forth in section 92 - 
— " On the imposition of uniform duties of customs, trade oomimaw 
and intercourse among the States, whether by means of internal 
carriage or ocean navigation, shall be absolutely free.’ Tliere could 
hardly be a clearer instance of an infringement of the rights thus 
conferred on the people of each State of the Commonwealth in their 
dealings with each other than is to bo found in the enactments 
under consideration ’ 8 C L R.. at p 126 

Mr Justice Isaacs said - ” ITic Western Australian Act was 
valid when passed, and continued to be in all respects a binding 
enactment up to the date of the imposition of the ('ommonwealth 
customs duties The provisions of section 92 of the Constitution 
now require from that date that trade, eoinnierce. and intercourse 
among the States shall be absolutoiy frw' Tliat is an organic law 
— superior to au\ Act of any Parliament either Commonwealth or 
State Section 6, one of the covering sections of the statuto which 
enacts the Constitution, provides ' This Aet shall lie 

binding on the (Courts, judges an<l people of every State and of every 
part of the Commonwealth, notwithstanding anything in the laws 
of any State ’ Consequently, so far as th»' provisions of the Westeni 
Australian Wines, Beer ami Spirit Sale Act would in their operation 
offend against the constitntiuiiai declaration of absolute freedom of 
inter-state trade, they arc ineffective and void, and no longer to be 
regarded as law ' : 8 at p 127 

Mr. Justice Hiooins said . " 1 entertam no doubt that the 

Wmes, Beer and Spirit Act 1880 (as amended by r>l Viot. No 26> 
offends against thq Constitution, in so far as it allows a man to sell 
wine, the produce of fruit grown in Western Australia, under a 
Ucence costing only £2, leavdng those who desiro to sell wine produced 
from other fruit to take out a general publican's licence oostiug £60. 
This mvdlves« discrimination in favour of Westeni Australian pro- 
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duoto, and an infringement of the provisions of section 92 of the 
Consritiition in favour of absolute freedom of trade among the States' 
(and see section 51. 91 U.S.. 276, 112 and 117) The Constitution 
of the United States is not nearly so explicit as ours on this subject ; 
and yet tlie Courts have clearly laid down that such a discrimination 
is invalid Wdttm v The State of Missouri, 91 U.S., 275 ; Tieman 
V. Rinker, 102 U.S , 129 . Scott v McDonald 165 US , 58” • 8 
C.L.R , at p. 131 

Inter«State Travel and Intercourse. 

Neither the fact of federation nor the strong words of tJie 
Constitution, section 92 destroys the right of individual States to 
take any prec.autionarj- measures to prevent the intrusion from 
outside a State of persons who may become dangerous to its domestic 
peace, onler, health or morals This is a branch of the police powers 
reservetl to the States The right of the States to*exclude convicts, 
paupers, idiots, and lunatics has always been assnmeii Railroad 
Co r Husen, 9.5 I' S , at p 471 

TJie extent to which the |>ower of exclusion is cut down and the 
lin<' of ilemaroation which should be held hi separate a justifiable 
from an unjustifiable exclusion ma> be hard to determine ; the 
Court ivill have to decide m controversies as they arise on which 
side of tile line n case lies So held per CiHiffith, C J and BaiiTon, 
.1. m The Kintf r Snnifters Ex parte Demon, (1912) lt)CL.R.,99. 

'rhe InHux of Crimmals Prevention Act l!t03 (NSW) by section 
3 provides that If an\ jx^rson other than a pt'rson who has been 
resident in Ni-w South Walef. (at or prior to the commencement of 
Uiis Acd). has before or after such coaunenceineiit, been convicted 
ui any other State of an offence for which in such State 

he -was liable to suffer death, or to be imprisoned for one year or 
longer , and if before the lajise of three years after the termination 
of any imprisonment suffered by liiiu m rcsjiect of any such offence, 
such person comes in hi Nei* South Wales, he shall be guilty of an 
offence against this Act John Benson, an inhabitant of Victoria, 
who had been convicted there m 1910 of being a person having 
msuffioiont lawful means of supjx.rt which otfenwe may, by the law 
of Victoria, be jninished by imprisonment for twelve monihs, 
having within tliree years after tlie termination of the imprisoiuneaii 
auffered by him in respect of such offence went into New 
Wales, was convicted there of an offence against theVotion aWt'lf 
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qiwWl. He wee sentmoed to 12 months' lm|nrisonmwt. An order 
•«M» for « writ of oerliorari to remove into the High Oowrt the record 
of the iftst mentioned conviction was obtained on behalf of Benson 
on the grounds — ^That the Influx of rriminals Prevention Act 19(® 
i« uUra vireg thewParliament of New South Wales, inasmuch os it is 
in contravention of section 92 of the Commonwealth of Australia 
Oonatttutioiv Act. 

It was held by the Higii Court that the conviction was bad . 
by Griffith, C J. and Barton, J , on the ground that the power of 
the Parliament of a State to make laws for the exclusion of persons 
whom it thinks iiudcsirable immigrants 19 limited U> the making of 
laws for the promotion of public order, safety tir morals, and that 
the exclusion of a person convicted of snch an nffenoe as that of 
which the aooused was conviclesl in Victf>ria was not within the 
power as so iimitiMi by Isaacs, J and Higgins, .1 , on tlie ground 
that^ the section of the New South Wales Act was an interference 
with freedom of “ intenJonrijt' ' between the Slates within the 
meaning of section 92 of the Constitution, and was therefore invalid. 

.As to section 92, which is the onh section said Mr. .lustioc* 
Isaacs, " I find it necessary to deal with, thi‘ ap]»lioant contimdK 
that the words ' intercourse ' is unliinited, and refers to all transit 
of persons, and that the words ’ absoluUily frw* ’ an' so large as 
nut to bo 8U8<‘eptible of reduction bj' exceptions On the other hand, 
it is said for the respondent that section 92 must be read as subject 
to what is called the ' police pow'cr ' of the Ktate, or in other worda, 
the Tight of the State to safeguard the liealth, morals and safety of 
its inhabitants In my opinuni, th«‘ guarantee of inter-state* freodoni 
frf transit and aeeess for (htsoiis and jiroperty under .section 92 is 
absolute — tliat is, it is an absiilute prohibition on the < 'em mon wealth 
and States alike, to regard State bordens as in themselves possible 
barriers to intercourse between Australians ' Per Isa.acs, J. in 
The King v. Smiihers ; Kj- parte Bengon, Id C h R . at jk 117. 

“ In my opinion, ' said Mr. Justiee Higgins, “ section 92 of the 
Oonstitutkni affords suffioient groiuid fur the release of the prisoner ; 
and it is unneoessjuy- to oumiider the precise effect of seotion 117 
trf the Constitution. No due effect can be given to the word ' ipter- 
eoone ' unless it be treated as including all migration m: movement 
<rf peisotui from one State to another- -of children retiming for their 
holidays, of frjtonds Vigdtiug fnends, as well as of oomiiimuial iravdlent 
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tettmiiitg to their Trarehouse. I base my deoision on the faiOt that 
the Kew South Wales Statute in thk ease (section 3) is pointed, 
direetly at the act of coming into Now South Wales — maJEes the 
coming into New South Wales an offence on the part of the ex- 
oriminai.” Per Hiooins, J at pp 117 and 118. 

latraeoutse. What it Connotes. 

“ Moreover, what is the meaning of the provision that ‘ inter- 
course among the States was to be absolutely free,’ if the intention 
was merely to forbid customs duties between the States ? The use 
of the wonl ’ intercourse shows that more was meant No doubt, 

‘ intercourse ’ had been held iti the United States to he included 
under ‘ tra<ic and conuiicreo ’ in tlu* jxiwer for roiigress to regulate 
trade and coniniercc , but, if something more was not meant by 
the word ' inn'rcourst' in section ft2 than hj- the words ‘ trade and 
commerce ' ^^h_^ was ititereourse ' used m section 92 and not in 
section 51 (i which confers on onr Ifcdi'ral Parliam^ the power 
to make laws with rosjiect to trade and commerce among the 
States ' it has I>oen observed that ui another section, section 117, 
a limited provision a.s to intercourse among the States came into 
force at the same tune as the Cnnstitution , whereas by section 92, 
on the date of the imposition of the uniform customs duties, “ inter- 
course ■ became ' absoluteiy free ' If this eoiistniction is right the 
effect is very .substantial For a commercial for a Melbourne firm 
who lives at Albnry cannot ho forbidden by a New South Wales Act 
to solicit customers in New South Wales, an Adelaide resident 
cannot he prcventixl by South Austr.vhan law from coming to 
Mellxmriie for tlie ‘ C'u]i ' ; a school-hoy cannot he prevented from 
returning to Brisbane fur liis v.mation from a Sydney school.” Per 
Higgins J. in Duncan r The Stale of Quemdand, 22 F.L B , at p. 
636. 

Ana ot Inter-State Free Trade. 

It is important to determine by some definite rule of law or 
construction at what {mint of .space or time goods may be said to 
become i^gagcd in inU'r-state commerce, and to be therefore with- 
drawn from the general mass of pioiierty in a Stfete, subject to the 
exetoiso of its taxation powers. Two well-kmown cases decided by 
the Supreme Court of the United States have laid down what D»y 
be regarded as a convenient working rule. 
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In Coe V. Smi, H6 U,S., p. 517, the principle was thns stated 
by Mr. Justice Bradley, in ^Ting the opinion of the Ooiurt “ There 
mnet be a point of time when they (the goods) cease to be gt)v«fned 
exdasively by the domesrie law and begm to be governed and 
protected by the national law uf commercial regulation. That 
moment Seems to us to be a legitimate one for this purpose, in v'hich 
they commence their final movement for transportation from the 
State of their origin to that of thejr destination. When the products 
of the farm or the forest are collected and brought in from the 
surrounding eountrj to a town or station .serving as an entrepot 
for that partioular region, whetlier on a river or a line of railroad, 
snch products are not yet exports nor are they in process of exporta- 
tion, nor is exportation begun until thiy art* c('mmitted to the 
common carrier for transjKirtation out of the State to the State of 
their destination or have start'tHi on their nllitnate passage b) that 
State. Until then it is reasonable to regimt them as not only within 
the State of their origin but as part of the general mivss of property 
of that State, subject to its jun.sdiction and liable to taxation there, 
if not taxed by reason of their Iwing mUoided for exiKirtation but 
taxed without any discrimination, in the nsoal waj and manner 
in which such prop<'rty is taxe<l in the Stats- " 

After citing the Daniel Ball. 10 Wall , o6.'>. .\fr. Justice Braolky 
proceeded — But this movement d»»es not begin until the articles 
iiave been shipped or started for transjKirtaticm from one Stab' to 
the other Tlie oarr_\iog of them in earth or other vohicles or even 
tloating them bj the depot where the journey is to commence is no 
part of that journey. That is all prchnunarj’ work, pcrformtsl for 
the purpose of putting the property in a state of pn-paration and 
readiness for transixirtation. Until a<-tiially launchtd on its way 
to another State, or committed b) a common carrier for transporta- 
tion to such State, its destination is not fixid and certain. It may 
be sold or otherwise tlisposod of within the Slate, and never put in 
coarse of transportation out of the State. Carrj-ing it from the form 
or the forest to the depot is only an interior movement of the pro- 
perty, entirclj' within the State, for the purpose, it is tnie, but only 
for the purpose, of putting it into a course of exportatibn ; it is 
no part of the exjiortation itself. Uulil shipped or started on Its 
finid journey out of the State in exportation is a matter altogether 
in fieri, and not at all a fixed asid certain thing ” : 116 U.S., at p. 
517. 
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AxMKtoiai C88W on Inter-State Trade. 

There are nutnerous American decisions disallowing State 
restriotione on goods entering one State from another State even 
wheire a local production of such goods is forbidden by State law. 
There are also several cases which deny the right of a State to inter- 
fere with transportation of commodities from w'ithm it to a neigh- 
Tniuring State. Interference bj' a State with inter-state trade 
under whatever guise Ls held to Iw imeonstitntional The Statute 
dealing with trade must bo judged not by its words only but by 
its effects and operations In Schollenberger v Pennsylvania, 171 
U.S , 1, it was held that an artieie recognized in practice or by law 
as an article of food and commerce could not be wholly excluded, 
by the ojieration of a State law, from introduction commercially 
into that State from another State where it was manufactured 
In that case the mannfa.cture as well as the sale of the article (oleo- 
margarine) within the imimrling State was prohibited Mr Justice 
Pbckham, who (lelivensl the jiulgii'ent of the C'-ourt, said ■ - ‘‘ That 
the question w'hether the subslanee was an article of commerce 
must bo determined l>)t the Court with reference to those facte 
which are so well and universally known that Courts will take notice 
of them witlumt [lartienlar proof being adduced in regard to them, 
and also be refereriet* to those dealings of the commercial world 
which are of like notoriety ' 171 US . at p H 

In Ccihn-n r Nev> IJampslurt, 171 U )S . 30, the importing 
State Statute .simply prohibited the sale of the same article (oleo- 
margarine) as a substitute for another (butter) unless it were coloured 
pink As this condition would make it unsaleable, the Act was 
held to lie a jirohibitioii of sale In that case the article was not 
manufactured within the iiuportuig State at all It is thus apparent 
that in each case the article the sale of which was forbidden was 
not found witliin the prohibiting States unless it were introduced 
from some other State It vas held in each case that the State 
Statute operatetl a.s a jiroliilution of inter-state trade in the artidb 
and was void It was not senovusly contended in either instance 
that the article would he injurious to the health of the people of 
the State if consumed therein. It is clear that in either case th^ 
transportation of such an article out of the State if produced within 
it could not have been prohibited or restricted without a violatiaQ 
of the Constitution. For the right of inter-state commetoa ik flS 
course, reciprocal. Mr. Justice Pbckham, in delivering jndgisml, 
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eiled the <wse of Railroad Co. «. Biueu, 95 U.8., 465, nAieM t^e 
Supreme Court of the United Statee. while conceding the r^ts of 
the importing State to enact reaeonable inspection laws to prevent 
the importation of diseased cattle, held the law <d Missouri, thm 
under consideration, to be invalid, because it prohibited absolutely 
the introduction of Texas cattle during the tinte named in tibe Act, 
even though they were perfectly healthy and sound . . . Ihe 

bad article may be prohibited but not the pun* and healthy one. 
The Court held in CMin'ft Case that the State law was in its prac- 
tical effect prohibitary • 171 T’.S , at p. 33 

Natural Gas Coms. 

In Ohio Od Compati}/ V Indianm, 177 I’ H 190. the judgment 
mentions mth approval that m i'tmnn'ti ('am’, a law of Indiana 
was held void by the Court of that Sti.O* as an uitorferenee with 
inter-state commerce, hwiause it prolnhileil under a jK'iialty tlie 
conduction of natural gas beyond tlie Stab' 

In jRcirf r Co/orodo. 1 k 7 r S , at p 151 the Court, in the eonrse 
of its judgment, said that the defemlant has a right under the 
C!!onfltitution to ship live sbiek from om* State to another St&te 
This will he conceded ou all hands 

But the most imiwirtant ea«e of this kind was tliat of Oklahoma 
r. Kansas NaHtrtd (las Co, 221 US. 229. decidi'^l m 1911, w'here 
it was held that a Statu h* of OLlolioma which purported to confine 
the transmission of the natural g4ii> of Cklahoma to points within 
that State, was a violation of the Constitution as an interference 
with the freedom of inter-state eommeree Tlie Court held that 
natural gas became a subject of eommeree, and therefore of inter 
state oomnierce, when the owner of the wul had so far captured it 
as to conduct it in jiipes Tlie Stab* At torney-Concral, who failed 
in the apfieal argued tliat the ruling principle of the Statute was 
oonseorvation, and not commerce ” , and he contended that a 
State has the right to conserve its natural resources. He Supreme 
Court in its judgment, delivered by McKkwsa, J., 221 U.S., at 
pp. 254.255, said “ The Oklahoma Statute . . . does not 

alone regulate th**, right of reduction to possession of the gas, bat 
when the r^^hi Is exercised, u'hen the gas becomes property, takes 
from it the attributes of property, the right to dispose of it. . . . 
The Statute of Oklahoma tecognhsew it to be a subject of intra- 
state eomaterte, but seeks to prohibit it from being the subjeet of 
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commerce, and this is the purpose of its oonserration. 

. . If the States have such a power a singular situation might- 

result. Pemisylvania might keep its coal, the north-west its timber, 
tixe mining States their minerals And why may not the products 
ol the fields bo brought within the principle ? , To what 

consequences does such power tend ' If one State has it, all States 
have it , embargo may be retaliated by embargo, and commerce 
will be halted at State lines. And yet it is said that ‘ in matters 
of foreign and inter-state commerce there are no State lines ’ 

At this late day it is not necessary to cite cases to show that the 
right to engage m inter-State commerce is not the gift of a State, 
and that it cannot be regulated or restrained by a State 
The State, through this Statute, seeks in every w-aj' to accomplish 
these ends, and all the powers that a State is conceived to possess 
are exerted and all the limitations ujion such powers are attempted 
to be circumvented ' ti'il V S , at p. 26() ‘ 

The OMahotna Case w as followed by Haskell v Kansas Natural 
Oas Co , 224 U.S , 217, which also held that natural gas after sever- 
ance being a commodity which could be dealt m like other products 
of the earth, and w'hich was therefore a legitimate subject of inter- 
state oominerco, was not subject to any State legislation which 
could prohibit its being transjKoded in mter-statc commerce, and 
that the Act of Oklahoma was an unconstitutional interference 
■with inter-state commerce as held in the previous case. 

American Exceptions to Role of Freedom. 

Apparent exceptions to the rule of mter-state free trade are 
to be found in some State regulations relating to the introduction 
of articles, including food products ■where the object of such regular 
tioue is to insure the purity of the article imported, such power, 
however, does not iiiclnde the total exclusion of the article unless 
it be in itself dangerous or injurious to the health or morals of a 
communiti'. Articles of commerce tainted ■with fraud, deception, 
adulteration, disease and danger may be prohibited from entering 
a State on the ground of public policy and on the groimd that 
such State regulations come within the police powers of the State. 
There ore numerous instances of the prohibition rf the intenaol 
local tsade or traffic of a State or in the production of articles which 
are deemed harmful to the people of the State. 
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Imofl dabtti Trade and Oomzaene. 

In The Phmlett v. McuMchugetts, 166 U.S., 461, a prohibition 
was held not to be inoonsutent wjlh the rule of inter-state freedom, 
as it was based entirely upon the theory of the right of the State 
to prevent deception and fraud in the sale of any article. It was 
for the fraud and deoeptiun manifested in selling the article for 
what it was not, and in selling it so that it should appear to he 
another atid a different article, that the right of the State was upheld. 
Ihe question of the right totally to prohibit the introduotion from 
another State of a pure article did not arise in Uiat case and, of 
course, was not passed upon. 

No Commerce in Diseased Goods. 

In the Licetux Cases ^ 5 How., at p. 670, Taney, C.J. said : — 
It must be remembered that disease, pestilence, and pauiwnsra are 
not subjects of commerce, although sometimes among ite attendant 
evils. They are not things to bo regulated and trafficked m but 
to be prevented, as for as human foresight or human means can 
guard against them 

Matire Game not Commerce. 

In the case of Qeerv. Cwnecfkvl, 161 IT.S.. 519, it was decided 
that the State could jM-ohibit the expirt of native game from the 
State, but m that case the game w'as at the outset held to be at 
common law the public or collective property of the State, and 
could therefore be rotamed for the State or be svibjeoted at its 
will to laws imposing rcstnotive ooudttkuis as to sale and transport. 
That was the result of initial State ownership, and it would have 
been the result as to the cattle in Uie Queerudand Meat Case if the 
State had acquired them by law before the prohibition complained 
of ; but it was not in the position of private property like the oattle 
of graai^ so long as their ownership remained. 

Nattra Trees. 

A ^tate Statute forbidding the exportation of Cyprus trees was 
uplwid although affected intestate eommeroe ; the mere fact 
that intestate oommeroe is mdinotiy affected will not prevont 
tba Stale from exetoteing its pdioe powers, at least until Ck^^igresa 
in the exercise cd its supreme authority, regulates the subject : 

V. Mitdemod, 237 U.S., 62. 
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BmwtiOiUi to totw-Stato Freedom. 

An loWa Statute prohibiting the manufacture of intoxioattog' 
li<]UOt8 was held to be valid although it certainly — as a necessary 
Tesult— restricted inter-state traffic in such liquors : Kidd v. Pearson, 
128 U.S., 1 In Bmitk v. Alabama, 124 US , 465, an Alaham* 
Statute forbidding engine-drivers to work engines for passengers or 
freight without examiuatiou or hoenoe waa held to be valid even 
aa to inter-State trains. A Georgia Statute making it unlawful to 
run any freight trams on Sundaj’s within Georgia was held to be 
valid even as to inter-state trauis until the Federal Congress should 
pass legislation inconsistent with the State Statute : Bennington 
r. Georgia, 163 U.S , 299. 

State Laws affecting Inter-State Trade. 

As the result of a poor harvest aggravated by the war conditions, 
lieginning in August, 1914, creating transport difficulties throughout 
.Australia and interfering with oversea trade, the State Governments 
and Parliaments of Australia felt the necessity of resorting to drastic 
legislation primarily intended for domestic purposes but which 
resulted in serious mfrffigement of the fundamental principle of 
frewlom of trade provided by the Constitution, section 92. It will 
lie useful to present here brief summaries of the State laws referred 
to as an introduction to the important eoinstitutional cases which 
afterwards came before the High Court for decision 

Eaw Sontb 'Wales. 

Tlie Neoe8.sary f'oiiiinodities Control Act 1914, assented to^ 
26th August 1914, proiided for the appointment of a oonMnission, 
whoso duty was to report as to the maximum prices, liaving reason- 
able regard to market conditions for the State of New South Wales, 
to he charginl f(>r anv necessarj' commodity, including articles of 
food. The Governor might then make a “ declared price ” as the 
“ maximum price at wliich any necessaiy commodity may be sold 
for eotisumption iii New South Whales. Penalties were provided for 
selling at a price higher than the declared price, and for refusing 
to sell at the declared price. Returns were to be made of all the 
necessary commcHlities in the State, and when such necessary oom- 
modities as should in the opinion of the commisdon be distributed 
for public use were being withheld from sale, they might be aeixed 
and distributed, the declared price being paid- This Act was to 
aippij only during the continuance of the war, -or for not more toWD; 
six; montiiB afterwards if extended by proclamation. 
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On September 1914, tiie j^iioe of wibent waa fixed kf the 
eomm^on at 48. 2d ; on the 16th October 1914, the fwioe of wh^it 
was fixed at 4s. 6d. per bu^et for the aea-board. counties of Cumber- 
land and Northumberland 

Victotia. 

The Victorian It^islaiion began with an Act known ae the 
Price of Goods Act 1914, assented to 9th September 1914. 'IliiK 
was an Act to make provision against undue restriction of the supply 
of goods or undue raising of the prices of goods in time of war. By 
this Act a Prices Bt>ard was appointed to report as to the highest 
selling prices for any goods (a term which included goods used by 
man for food} and the prices so specified might be gazetted and 
were to be the declared p^lc<^s. There was no attempted limitation 
m the Act as there was in the Now South Wales Statute to sales 
“for homo consumption ' The Act provided penaltie.s for selling 
at higher than the declared price, or refusing to scU except at such 
higher prices On the 10th I>ec«*mber 1914, the Foodstuffs and 
Commo^litiee Act 1914, was passed ; this was an .\ct relating to 
the distribution, exjmrt, ajul price's of fo<Klstiiffs atid other com- 
modities and to compel the supplying of information in relation 
thereto. The Board to be appointed imder the Act first ujentioned 
was to report upon the distribution, export and prices of foodstuffs 
and upon the quantity and dwiribution thereof, the probable require 
ments of the people of Viot<>ria m regard thcn*to, any attempt hy 
any person to engt^je ui sjieculative deaiuigs in or to raise the prices 
of foodstuffs and other comiiKKlities. Ken far as executive action 
was concerned, tlie Govermnent of Victoria, l>etng informal that 
wheat was being tnickcd from that Stale to the Oovernmont of 
South Australia, directed the railway commissioners to stop such 
transport. 

Returns were to bo supplied by all persons possessing or con- 
trolling quantities greater than a specified amount, and penalties 
WOT© provided to enforo© the funiishing of siieh returna The only 
compubdon exeroued by the Act was witli n^ard to supplying 
infoTmation. By f, later Act (No. 2572) this Act was continued 
until the 80th April 1918. On the 20th Boptomber 1914, the price 
of wheat in Victoria was fixed at 48. ftd. On the 17tb November 
1914, the prio© of wheat waa fixed at 5a. 6d. On the 8rd Decegttber 
1914, an (hedox in (kiiiueSl was gazetted treoitii^ a report ol the Bomd 
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that ia their opinion No good object could be obtained by uiter- 
feting longer with the fret' course of trade in cormectioni with these 
goods, ” and the Order in Council rescinded all notifications of 
jMrioe as to wheat 

8c»^ AnstnUa. 

In South Australia on the 13th August 1914, there was passed 
the Prices Regulation Act 1914. This was an Act to make provision 
for temporarily controlling and regulatuig the prices chargeable 
for the necessaries of life and for other purposes The preamble 
declared that it was “ expedient, iti view of the state of war at the 
present time existing m Europe, to provide against unreasonable 
increases in the prices of coinraoibties which are regarded as neces- 
saries of life, and to prevent the withholding of supplies of such 
commodities by persons in possession thereof * A Commission 
consisting of a Supreme Court .fudge and two other members was 
appointed, which was ein]K)wered to declare the maximum pnoc 
at which the necessary of life should be sold ’ A penalty was iiro- 
vided for failing to supply any such necessary of life and for for- 
feiture of all goods refused on a certificate by the Commission. 
Goods 81 ) forfeiteil and goods reasonably believed to be forfeited 
might be wdzed by the police , when sc) seized they could be sold or 
otiiorwLse dispos'd of. as the Mmister should direct, ivnd the owner 
was entitled to be paid a fixed price after certain deductions. Power 
was taken in this Act to search w'herevcr any lu-ccssary of life or 
forfeited gocsls '' are, or are supiio-.ed to be In South Australia, 
a shipment of wheat (Icstiiicil for Tasmania was seized by order 
of the Govcninient 

In the above Statute there was no attempted limitation as to 
prices “ for home consumption. The Commission on the 23rd 
Septembec reported that except in a few .special instances m which 
increases in price might fairly be attributed to economic causes, 
prices in general had alrcaily fallen to the ante-bellum level. ’ 
“ This satisfactory position, ’ they said, “ was, no doubt, largely 
due to the deterrent effect of the legislation, ’ just mentioned. 

On the 24th September 1914, the Foodstuffs Commission Act 
was passed, similar to that nf the Foodstuffs and Commodities Act 
of Victoria. It was to eeasc on the conclusitm of the war. 
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reprodao^d the provisions of th« Victorian Act lost mentioned, and 
• added a provision for iorfriture to tho C^wn in case of failure to 
make a return or of maJdng a false return. 

On the 12th November 1914, the Grain and Fodder Aet 1914 
was passed. This was an Act to ma^ke provision for insuring and 
distributing supplies of grain and fodder, and for purposes incident 
thereto and consequent thereon. The preamble states that it was 
“ expedient in view of the drought now prevailmg in the State of 
South Australia to make extraordinary' provisions for insuring that 
there will be guihoient supplies of grain and fmlder available for the 
use of persons requiring the same " A Boai-d, called the Grain and 
Fodder Board, was to bo oonstituttHl. This Board was empowered to 
acquire aU or any quantity of any grains or fodder now or thereafter 
within that State, a power which w'as not to he exercisable after 
the 30th September 1915. This power f>f acquisition might lx- 
exercised in three ways, first by purchase, .second by taking posses 
aion with or without the consent of the owner, third by notice of 
intention to acquire. Hf)W8oover exercised, the result was to b(> 
that the grain and fodder “ shall vest absolutely in the Board, and 
shall, subject to any dispositions thereof made by the Board undei 
this Act, be and remain the property of tlie Boanl for the purposes 
of the Act." Acquisition by the Board was to ilischarge an) 
obligation to deliver to any other person. Under this Act the 
Government acquired, by notice, 300, fKK) bushels of w'hoal from 
farmers In its main features, this Act was precursfff of the New 
South Wales Wheat Acquisition Act. 

QtMODilaiid. 

In Queensland, on the 12th August 1914, an Aet was {>asse<l 
to secure supplifw of moat for the use of the P’orees of His Majesty's 
Imperial Government during the war, and for otlier purposes By 
this Act, which is to remain in force for such t>eriod as is fixed by 
proclamation, all stock and meal " intended for export " in any 
place in Queensland are to l>e hold at the disposal of His Majesty's 
Imperial Government, in aid of the supplies of His Majesty’s Army 
in the present war. Tliis Act at once impounded, so to sp<>ak, all 
the stock and meat in question which was thenceforth declared 
“ to be held and kept for supplies to His Majesty's Armies in the 
field." 

UjXHi an order in writing being made by the Ohiel Seeretairy 
ail stock anSd meat mentioned in the order " shall cease to be the 
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pfopwty of the then owners, Mid become the absolute pjtopeci^ 
His Majesty , the title and property thereto being changed initiO the 
light to receive payment therefor ' Any State officer may aejxe 
such stock or meat, ami all jiersons are prohibited from seUing, 
shipping, exporting, and dehvermg. or m any maimer dealing with 
any stock of meat whether actually appropriated or not. 

This Act also, in its main exercise of power was a fnrerntnww 
of the New South Wales Wheat Acquisition Act, and, under it, 
all stock and meat have bt*eu declared by order to be His Majesty’s 
property 

The ojieration of the Act may be extended by proclamation to 
cover all food.stuffs, commodities goods, chattels, live stock, or 
thuigs whereujKin the provisions of the Act apply to the goods 
mentioned in the proclamation 

On the 26th August 1914, the tkmtrol of Trade Act of 1&14 
was passed to make proi'i.sion against undue restriction of the 
supply of goods or undue raismg of the prices of goods during the 
the war Foodstuffs and other commodities may, by proclamation, 
bo made, subjwt to the Act 

Boards of control were to be constituted, and maximum prices 
may be declared for any goods under the Act. S^ing at higher 
prices than the declared ]irioo is an offence The principal articles 
of food hav'e been brought under the Act, and maximum prices fixed 
for them With the exception of orders relatmg to the price of 
moat, thev were all reseiiidfsl by proclamation of the 7th December 
1914 Bread was brought under the Act on the 18th January 1916. 

Western AnstraUa. 

An Act intituled ' Tlie Uontrol of Trade in War Time Act ” 
was assented to on the 8th August 1914 The object of this Act 
was to regulati' the sale of the necessaries of life during war time, 
and to provide that it should have operation only during a state 
of war existing between the United Kingdom and some other power. 
Hie Act provided for the appointment of a Royal Commission, 
upon the advice of which the Governor was authorized by Order 
in Oomioil to fix the maximum prices that may be lawfully oharged 
for the necessaries of life, and such products, goods, chattda, mA. 
tliinga as nmy be declared to be necessaries of life. The Act oonlwigSi 
power to stdze for offences against the Act, power to enter *, (JoniM 
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and rostriotions were p:<dubited, aiso the export of neoessariee 
of Itfe to a i^aoe beyoad the limits of the Commoawealth 'vithoat 
the coaseat, ia writing, at the Coatrol Treasurer. 

On the 22nd January 1915, an Act to make provision for 
insuring and distributing supplies of grain and foodstuffs (the short 
title of which is the Grain and Foodstuffs Act 1914) was assented to 
By this Act a Board, to be called ‘‘ The Grain and Foodstuffs Board," 
was constituted. The Board ww empowered to secure grain and 
foodstuffs now or hereafter within the State, except grain hereafter 
imported into the State. The acquisition, the fixing of prices, and 
the vesting in the Board and of the discharge of contractual obliga- 
tions are identical with provisions of the Grain and Fodder Act 
1914j of South Australia The Board announced its intention to 
acquire all non-imported grain in Western Australia, fixmg the 
price of wheat at ferth at Vs. 4d. per bushel In Western Australia 
tile Government detained wheat destmed for South Australia 


Tasmania. 

In Tasmania, a Bill was passed by the Legislative .\.sseiubl> 
similar to the Neccs.sarj' Commodities Act of New South Wales 
but was rejected by the Council It pioposed jauialties against 
buying np or sUiring up of necessaries of life with intent to raise 
prices or prevent free circulation. 

New Soatb Wales. 

On the 11th December 1914, the Parliament of New South 
Wales passed an Act tf» enable the Govemment to ooinpulsoril} 
acquire wheat m New South Wales , to provide for compensation 
for wheat so acquired, and for its sale and distribution , to provide 
for varying of or cancelling certain contracts for the sale and delivery 
of wheat. 

The Governor, by notification published in the GazeMe, may 
declare that any wheat therein described or referred to is acquired 
by His Majesty. 

Upon such publication the wheat shall become the absolute 
property of His Majetsty, freed from all mortgages, charges, liens, 
pledges, interests, and trusts affeotii^ the same, and the rights and 
interests of every person in the wheat at the date of such publication 
shall be taken to be converted into a claim for compensation in 
pursuance the provlsiens of this Act. 
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The oompeneation to be paid for any wheat acquired by the 
Oovemment under this Act shall be 6/- per bushel for wheat of 
fair average quality delivered by the owner or person having tihe 
disposal of the wheat at the nearest railway station or at a place 
determined by the person authorized as aforesaid by the Minister ; 
Provided that such place shall not be more than one mile further 
than such railway station from the place from which the wheat is 
to be carried. 

Notwithstanding anythmg horembefore provuled. there shall 
l>e paid as additional comjiensation such further amount per bushel 
of the wheat so acquired as the Commissioners appomted under the 
Necessary Commodities Control Act 1914, determme to be reason- 
able. 


The Board shall on behalf <tf the Gov<>rnment, sell or dispose 
of any wheat acquired under this Act at such tiihes, at such prices, 
and on such terms of payment as may be thought fit. 

The net proceeds of any such sale shall be paid into the Treasury, 
and carried to a special account The moneys at credit of such 
account shall be used to recoup the Consolidated Revenue Account 
•for moneys paid out of such account under this Act 

Every contract made in the State of New South Wales prior 
to the passing of this Act, so far as it related to the sale of New 
South Wales 1914-1915 wheat to be delivered in the said State is 
hereby declared to be and to have been void and of no effect so far 
as such contract has not been completed by delivery. 

Any transaction or contract with respect to any wheat which 
18 the subject mattc'r of any contract or part of a contract which 
18 hereby declared to be void shall al.so be void and of no effect, 
and any money paid in re.s{)ect of any contract hereby made void 
or of any such transaction shall be repaid 

Every contract for the sale of flour made in New South Wales 
prior to the passing of this Act, so far as it relates to the sale to be 
delivered after the first day of January one thousand nine hundred 
and fifteen, is hereby declared to be and to ha'^e been void and of 
no effect. 

By the Meat Supply for Imperial Uses Act (N.S.W.) 1616, 
section 5, it was declared — “ (1) That all stoflk and meat, 
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meaoiiig ^twteby oatN«, sbeep and pigs, in any plaoe in New South 
Wales are and have become and shall remain 8ub|eci to this A*^, 
and shall be held for the purposes of and shall be kept fcur the dis- 
posal of His Majesty’s Imperial Government in aid of the supplies 
for His Majesty’s Armies in the present war. (8) Forthwith upon 
the making cd an order in writing under the hands of a Minister 
. . . all stock and meat mentioned in such order shall cease to 

be the property of the then owner or owners thereof, and shall 
become and remain the absolute property of His Majesty', freed 
from any mortgage, charge, lien, or other encumbrance whatsoever 
. . . and all the title and property of the then owners thereof 

shall be changed into a right to receive jiayment of the value thereof 
in the manner and to the extent provided by this Act. ’ 

Hew Sonih Wales Wheat Aoqoisition Act. 

In January 1/115 action was taken to test the validity of the 
New South Wales Wlieat Acquisition Act . pnweedings were in- 
stituted by the Commonwealth against the State of New South 
Wales and its Inspector- General of Police before the Inter-State 
Commission for contravention of the provisions of the Constitutiw 
relating to trade and commerce between the States in regard to 
three parcels of wheat The plaintiff asked for an onler commamding 
the defendants to cease from the alleged violations of the law 

The conijilaint before the Inter-State Coiimiission allt^tKi three 
specific acts of seizure of wheat in violation of the Constitution. 
On 5th December 15)14. T. J. Gorman, a resident of New South 
Wales, sold wheat then in New .South Wales to Aniott & Doyle of 
Yarrawonga, in Victoria, to l>e deiiveretl at \'arrawonga Some 
of this wheat had lieen delivereil on the 18th December H)14. and 
while a further portion of the wheat was being canied from New 
South Wales to Victoria in pursuance of the contract, the defen- 
dants smzed it and prevented it from being delivered at Yarrawonga. 

On the 5th December 1914, E J. Gormmi, a resident of New 
Sonth Wales, sold wheat then in New South Wales to J. F. Goulding, 
of tijielboume, to be delivered on railway trucks at Yarrawonga or 
CtAram, both in Victoria Part of this wheat had been drfivered 
on the Iblh December 1914, and the defendants prevented E. J. 
Gonnan from currying the lialance of the said wheat to Victoria. 

On and before the 18th Deoemlnw 1914, Sheppanl, Harvey & 
Co. add wheiKt then in New South Wales on account d a number of 
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fArmers ia Nct' South Wal^ to Kimpton & Sobs, of l^^bounte. 
On the 19th December, part of the said wheat was lying at n^way 
stations in New South Wales, waiting to be loaded on tracha. Tlie 
plaintiff further alleged that such wheat was in course of transit 
from New South Wales to Melbourne m pursuance of the sale, and 
that the defendants seized the wheat and prevented it from being 
earned to and deVivere^t at Melbourne 

The answer of the defendants was that with regard to all the 
parcels of wheat, they were, when taken possession of by the defen- 
dants, the property of His Majesty, by virtue of the Wheat Acquisi- 
tion Act of 1914, and a notification of the 18th December in pursu- 
ance of that Act The case was exhaustively argued in Melbourne 
at special sittings of the Commission, extenduig over twelve days. 
Written judgments were afterwards delivered by each of the Com- 
missioners 

Chief (knninissioner IhoniNOTON. K C , reviewed the whole oi 
the constitutional law , relatmg to inter-state freedom of trade and he 
summed up his conclusions as follows — “ The immediate question 
being the validity of an Act appropriating, under necessity, a definite 
volume of vi'heat for footl an’d swd for the general welfare, I conclude 
that the Statute in question is valid for the following reasons : — 
That the ^smer, in case of necessity of acquiring food for the civilian 
population and seed for future cultivation by the expropriation 
of privati' ownership, if' an cascntial power of self-government, 
springing from a fundamental law of .society Before Federation 
that i^Kiwer was lested in the States this power is not vested in 
the Coninionw’ealth Parliament , neither is it withdrawn from the 
Parliaments of the States, because it is a power relating to the 
tenure of property and not to commerce It follows, therefore, 
that its exercise bv the defendant State in the present Act was a 
valid exercise of jiow'er. and that the wheat taken into control of 
the defendant Government was, at the time of taking, the property 
of His Majesty In mv opinion the complamt should be dismissed.” 

% 

The Chief Commissioner held that the Constitution, section 92, 
contained no latent ri<ler that "property engaged in inter-state 
commerce shall be free from acquisition by the Commonwealth lor 
Commonwealth purposes or by a State for State purposes ” The 
jdainUff’s argument admits a formidable deficimcy in the tisi^ 
lative pow'cr of the Commonwealth and of tKF States ^ 
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It is argued,” he said, ■* that the New South Wales Act is an 
innovation of Commonwealth rights, but not because the power 
exercised belongs exclusively to the Commonwealth. The real 
ground is far wider. It is no less than this — ^that no Legislature 
in Australia has the right to pass such an Act at all. That is the 
feature of the present case which makes it so grave and far-reaching. 
It would be one thing to say that, under the Australian Constitution, 
what has been done could only be done by the Commonwealth 
Parliament. It is quite a different thing to say tliat it oamiot b<- 
done at all, being, as it is, a matter affecting the internal affairs 
of New South Whales, and, on the face of it, regulatmg self-preserva- 
tion and the promotion of agriculture, which are part of the ordinary 
duty of Government in all civiliswid countries.” 

Eminent Domain. 

“ On behalf of th<‘ Commonwealth, it was next objected that 
the Act contemplating, as it clearlj did, the acquisition of all or 
any of the wheat m New South Wales, then, if such a Statute were 
upheld, no limit could ever lie placed upon the acquisition by a 
State of any of the personal property of its citisienB under the pretext 
of public use. The reasoning which looks exact is really neither 
exact nor practical.” 

” The power is a power to be exercised only in case of necessity 
which is exceptional in resjiect of jiersonal property, and it is onh 
in exceptional circumstances that the coiniminity (every member 
of which is interesUxi in his own private property) would ever con- 
sent to its exercise But the life of a country does not consist of a 
series of exceptional emergencies, nor is any practical prophecy 
possible from such abnormal times and events as the present to 
the course of a community's life in ordinary times It might with 
equal reason be argued that, because the Ckimiuun wealth can 
compulsorily acquire supplies of clothing for the defence forces from 
manufacturers, it can expropriate all clothing and leave a (literally) 
naked oommimity,” 

It has, of course, been laid down that where a constitutional 
power exists, the question of any abuse of it is one for the electors 
and not tot the Ceurts. Thus, for example, in the case of thti 
Attormy-Qtmral for Ontario v. The Attorney- General for Canada, 
(1912) A.C., 584, Ijord I-iOkesttbs says at p. 684.-- “It certainly 
would not be snffioient to say that the exercise of the power might 
he oppreesive Because that result might ensue from the abuse of 
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a great number of powers indispensable to self-government, and 
obviously bestowed by the British North America Act. Indeed, 
it might ensue from the breach of almost any power.’ ” 

Finally, it was contended by the Commonwealth that if 
the power claimed by the defendant State was held to exist, the 
State Legislature might expropriate all property m the State, and 
in that way deprive the rest of the Commonwealth of access to the 
resources of the State W^t v The Kansas Natural Gas Oompany, 
221 U S , at p. 229. 

" The suggested maleficent conduct of the States is open to 
them now m other ways if ever the people of a State forsake the 
energetic exploitation of their resources, and m some aooess of 
I'conomic mania seek to confine these resources to their own citizens as 
a matter, not of necessity in a grave emergency, but of policy in 
all circumstances 

If the State of New South Wales, instead of resuming wheat 
at a fixed price far above the average price for the last ten years, 
had purchast'd if as thej' might have ilone, at an exorbitant pnee, 
all export of wheat from New South Wales would have ceased, 
and " acces.s to the resources ' of NVw South Wales in wheat equally 
been demed And one frequently stated reason for tho necessity 
of exercising eminent domain is that a Govemnient should not be 
at the nicrev of prn ate owners as to the price it must pay 

*' Tlie one inflt'xible guarantee of the exchange of natural pro- 
ilucts is not the s}btom of individual trading, but tlie human motive 
of self-preservation and .self- advancement operative on the mind 
of a State as it is oix>rati%'e on the minds of the individuals of whom 
the State is composed 

' Wlien the State has resolved to secure food for the people for 
whom it IS its duty to provide, and to secure the cultivation of its 
lands, there is no law of the Constitution which requires it to leave 
its existing resources to the operations of private traders, inter- 
state or intra- state, or which forbids it to buy what it needs because 
that amounts to an embargo upon other States. None of th® 
doctrine advanced to the contrary bj- the plaintiff is necessary to 
the constitutional requirement of absolute freedom of inter-State 
trade. 
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“ The three requirements of oommeroe in being are first, prcKiuots 
which are ' sound articles of oommeroe. * in the American phrase, 

) e. , products of which the State of the seller has not, in the proper 
exercise of its police power, forbidden the production and sale within 
the State ; second, a willing seller , third, a continuing title to 
property i« the product dealt with till the commeroti is carrietl 
through. All these are matters of the law of property, not of the 
law of commerce. Section 92 does not, in my opinion, prescribe 
any new doctrine of projterty with regard to anj' of these conditions. 
The States have the jmwor to regulate the carry iiig on of any business 
or trades within thoir boundaries, or, oven if they think fit, to pro- 
hibit them altogether (per Gkifftth, C J , in Pctersivald v. Bartley, 

I C.L.R., at p oO?) (compare Uvited Stalest' Kfnghi, 156 I’S., 1) 
and it is not hound to permit prcKluetioii heeause the goods will be 
wanted for intei-state commerce, a seller is not bound to sell 
because an inter- state buyer wants to buy ; and, thirdly , aii owner 
desiring to .sell inter state, m Mr ilustiee Holmes yvords, eannot 
enlarge his otherwise limited and qualified right ' which is to sell 
unless the State expropriates. The meaning of section 92 is it 
plain and natural moaning, and that is that where these tlirec con- 
ditions precedent exist, as thej- ordinarily do. neither Ooramon- 
wealth or State can, by the exercise of ain regulative power, burden 
or prevent the inter-state comnieree w'hicli arisi's from their exist- 
ence ” . Par PiDDlNOTON, K C., Official Rep . at pp 56-64 

Commissioner Swinbi kne stated Ins conclusions as follows 
“ Dealing with the Act as a wliole 1 cannot but come to the conclu- 
sion, that, on the face of the Act, iu its substance and in its inci- 
dence when put into operation, it clearly provides for a Govern- 
ment control of the whole production of fy’iw South Wales 1914 1916 
wheat , by such legislative and executive action, private dealings 
in wheat and contnycts for inter-state deliveries have, in fact, lieen 
restrained, arrestc'd and aunnlled , (hat it is an exercise of the right 
to acquire private propejty which hiterferes with the express dixilara- 
tion of section 92 of the Constitution , that it is a further inter- 
ference with powers vested in the Commonwealth, in which the 
exportation of wheat and flour having been prohibited from the 
Commonwealth, except io the British Doininions, the State of New 
South Wales endeavours to further control its own output, whereas 
such an act as prohibiting the export of wheat from the Common- 
wealth impliefltthat the 1914-1915 wheat in Australia should be for 
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the baaefii of the 1(41016 of the people of the ComHionwealtih ; and 
the action of the State of New South Wal«i may lead, to the undue 
raising of the price of wheat m the other States as compared with 
New South Wales ” 

“ The exercise of eminent domain in section 3 of the Wheat 
Acquisition Act can be made to operate from the State of New South 
Wales alone in the same way as a prohibition to export from the 
Commonwealth, exercised imder the authority of the Constitutimi, 
operates for the whole of the States. On this ground also, as all 
powers of customs and excise and control of trade among the States 
and with foreign countries are vested in the Commonwealth, and 
os no State can legislate to do anything indirectly which it cannot do 
directly, the Act would ayipcar to be an encroachment on the Con- 
stitution." 

" I ha\e, therefoiT, come to the conclusion* that section 3 of 
the Wheat Acquisition Act is invalid, and, not being severable from 
the remainder of the Act, renders the whole Act invalid If it 
were not invalid, a method has heisi discovired whereby a State 
owning the whole raihvay sj'stem, and possessing the power of 
eminent domain, eau nullify the great eominercial s(*ction of the 
Commonweidth Constitution, or make the same of no effect ” 

‘‘ I am of the opiiium that the wheat of T .T Gorman and E T. 
Gorman, the subjfX'ts of two of the eomplauits, was not in transit 
on the date of the I’loolauiation of the 18th Doceinbor, but w’as the 
subject of inter state contracts and commerce , and that it was 
seized and delivery restrained under proclamations issued under 
powers assumed in the Wheat Acquisition Act. No 27 of 1914, 
which is invalid, and, therefore, the seizure and restraining of 
deliveries by the Government w'crc an infringement of the powers 
vested in the Comnumwealth Constitution. I consider that the 
defendants and each of them should be restrainenl from continuing 
the contravention of the Coiuiiionwealth Constitution as set out in 
the petition ” Per Sw^nbukne (\, Official Rep., at pp. 68-85. 

Commissioner Lockykb sail! . — “ If the main contention on 
liehalt of the dofendantb is correct, it w-ould, I tjiink, he difficult to 
what purpose of benefit has been attained by the agree- 
inoilt of the States ‘ to umte in one indissoluble Commonwealtii,’ 
or wfiat meaning may be attached to the declaration expressed hft 
section 92 of our Constitution, that “ on the imposition of uaHiMrBa 
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duties of ottstoois, trade, oommeree, and interoouree among tlte 
States, wh«tlier by means of internal oarriage or oooan navigation 
shi^ be absolutely free.’' 

“ It was argued that the limitation of the powers of the States 
by the provisions of section 92 was merely a denial of the right of 
the States to impose either directly or indirectly, burdens similar 
to Customs Tariffs, 

“ If these arguments may be supjwrted by authority, and any 
and every iState possesses the power to acquire absolutely any or 
every commodity ordinarily the subject of inter-State trade, to fix 
the price at •vriiich it may purchase, and the price at which the 
commodity must be sold, it necessarily follows that the States 
retain a power which entitles them to erect harriers on their frontiers 
much more effective, and far more impassable, than the tariff wails 
prior to Federatiox. 

“ Taking a plain practical view of the position, the exercise of 
powers of this character on the part of the States, suggests a selfish 
and conflicting division of interests, rather than the one genera! 
wlfare, restriction rather than freedom of commerce and a Federa- 
tion strangely foreign to that of our coininon ideals 

“ I am unable to find that the defence has succeeded in showing 
that any of the American cases cited disclosed any authority by 
which the sovereign rights of the Cunnnonwealth in regard to the 
freedom of inter-state commerce, might be set aside by the exercise 
of any sovereign power on the part of a State 

1 am unable to come to any conclusion other than that the 
Wheat Acquisition Act 1914 directly places a burden and restraint 
on the freedom of inter-state trade, that it is in conflict with section 
61 (I ) and section 92 of the Commonwealth (kmstitution, and 
therefore is invalid and of no effect. I am also of opinion thwe 
has been an interference by the defendants with the freedom of 
inter-state trade in the wheat, the subject at issue, and that they 
should be restrained from further continuing such interference ” ; 

Offiei<;U Rep , at p. 87. 

« 

In accordance with the decision of the majority of the Com- 
mission an injunction was granted in terms of the iirayer of the 
complaint. Order to lie in the office for one month to permit of 
tnjpfeai to the Sigh Court. 
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JStm Soath Wales Wheat Act. 

When the case came before the High Court on appeal (1916) 20 
C.L.R., 64, the decision of the majority of the Inter-State Conanis- 
sion was declared to be null and void on the ground that the Oom- 
mission was not invested with judicial power. See Notes to seo- 
tion 101 The State of New Sowth Walee and InspeNor of PoUce v. 
The Commonwealth (1915) 20 C.L.R., 54. 

Although this decision would have disposed of the appeal, it 
would have left the validity of the Wheat Acquisition Act undecided. 
But durmg the hearing of the case on appeal a fresh suit had been, 
at the suggestion of the High Court, instituted by the Common- 
wealth again.-,t the State of New South Wales and the Inspector- 
General of Police for New South Wales, by a writ claiming a declara- 
tion that the Wheat Acquisition Act 1914 was beyond the powers 
of the Legislature of New South Wales, and seeking an order to 
restrain the defendants fioin infringuig the provisions of section 92 
of the Constitution or from taking steps to enforce the provisions of 
the Wheat Acquisition Act 1914 It was agreed that this suit should 
lie tried on the facts stated in the special case. It was held by the 
whole Court that none of the provi^.ions of the Wheat Acquisition 
Act violated section 92 of the Constitution which declares “ that 
trade, coninioree, and intercourse among the States shall be 
absoluti'ly free,' and theretore the IVheat Acquisition Act 1914 
was valid 

Commonwealth Objections. 

The argument of th(* Commonwealth was that the words of 
the Wheat Acquisition Act authorized the State of New South Wales 
to acquire the whole of the wheat m the State, and were intended 
to be (as they have ui fact been) used for that purpose , that such 
an acquisition would have the necessary result of preventing the 
performance of any exLstmg contracts for the sale of wheat in New 
South Wales to be exported to another State, and that such a result 
was a contravention of section 92 “ that trade, commerce and inter- 
course among the States shall be absolutely free.” 

State Power of Acaoiring Private Property. 

“ This argument, if valid,” said the Chief JuStice (Sir Samuel 
Gbjjtith) “ would, ill effect, invalidate any State law couched in 
general terms for the expropriation of personal property, unless it 
flffntAjnftd an exception of any such property which m^ht at rite 
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time of the attempted ex»oise of the power be the sebjeot matter 
of ioter-state oommerce. In my itidgment the well-known oeBe of 
Mw^htodv. AUomey- Oemral for New South Walea, (1891) A.C., 466, 
affords a oomplete answer to this argum^t. The general power oi 
expropriation is a power which is by the CJonstitution neither with- 
cbaWD from the States nor exclusively vested in the Commonwealth. 
TSiereforo, 1^ virtue of section 107 of the Constitution , it continues 
as at the ^tablishment^of the Commonwealth. When a State law 
is enacted in general terms, 1 do nut think that it can be held invalid 
merely because its language is wide enough to cover cases with 
which by reason of some provisions of the Constitution jt is beyond 
the competence of Parliament to deal. In such a case I think that, 
as a matter of construction, the Act should be construed as applying 
only to matters within the competence of Parliament, j uat as in the 
ease of a Statute which in its terms includes matters beyond the 
territorial jurisdiction of the State, nnlese it appears on the face of 
the Act that it was intended to deal with matters beyond, as well 
as with matters within, the competence of Parliament, and that 
the provision dealing with both are not severable It follows that 
in such a case the Statute should be oonstruea as limited in its 
operations, not that it is invalid altogether The term ‘ commerce,’ 
assumes the existence of persons willing to engage in it, and who are 
the owners of property which is to be the subject of it ” 

Title to Property. 

“ The title to property is governed by State law, and, in general, 
the right of the owner to dispose of his property is also governed by 
State law. The right to control such dispositions is limited by 
section 92 of the Constitution But that section bos nothing to 
say to the question of title. The duration of the power of disposi- 
tion, which depends upon title, is co- extensive with the duration of 
the title itself and ceases with it. There cannot, thmefore, be any 
omifliot between the law of title and the law of disposition, and a 
law which deprives a man of the ownership of property does not 
intCTffflre wdth his power of disposition while owner.” 

The Chief Justice continued : — ” Section 92, may therefore, so 
far as it relates tp commerce, be paraphrased, thus : — Every owner 
of goods shall be at liberty to make such contracts for the trans- 
portation of goods from one State to another as he thinks fit without 
the interference by law. It follows that as soon as he ceases to 
be the owner of goods the section ceases to have any operatiem so 
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{kt as those goods are oonoemed. When the wheat in New Sooth 
Wales became the property of His Majesty, the Sovereign, as tibe 
new owner, had the exclusive right of disposing of it. If the Qoveam 
ment desired to export it to another State they were free to do 
Whether they did or did not, their power of disposition was not 
interfered with ” Per Griffith, C.J., 20 C L.R., at pp, 67-68. 

Annnlling Contracts. ^ 

The Wheat Acquisition Act was attacked in two ways. In the 
first place, it was argued that sections 8 and 9 were direct attempts 
to annul contracts, which, on the true and ample interpretation, of 
the language of those sections, include contracts which form an 
inseparable part of mter-state commerce. Many American oases 
were cited to show that a contract by which a vendor in one State 
contracted with his purchaser to deliver to a carrier in that State 
for transport to another State, was itself a contract of an inter-state 
character, and came withm the definition of trade and commerce 
among the States. Perhaps the strongest case in support of that 
position is Steward v. Michigan, 232 U.S , 665, where it was held 
following a prior decision, that the negotiation of sales of goods 
which are in another State for the purposes of introducing them 
into the State in which the negotiation is made is inter-state oom- 
meroe. 

In dealing with the Wheat Acquisition Act, section 8, the 
Chief Justice said — “ It is contended that this section ofiends 
against section 92 of the Constitution by attempting to cancel con- 
tracts relating to the sale of wheat for exjiortation to another State, 
as, for instance, a contract to deliver wheat on board a ship or 
railway truck or to a carrier m New South Wales for transportation 
to another State. The provision is m its terms, limited to con- 
tracts for the sale of wheat to be delivered in New South Wales. 
As a matter of construction, 1 tliink that the contracts meant ar® 
contracts under the terms of which the obligations of the vendor 
so far as regards delivery are to be completed by transfer of posses- 
skm from him to the purchaser in New South Wales. The section 
does not, therefore, operate to afiect the validity of eontracta 
subject matter of which has come into the posshssion of the pur- 
chaser. If that purchaser desired to dispose of the wheat by exporta- 
tion he could do so as long as it was his, but after it became the 
jaoperty of His Majesty, his wish became irrelevant, and his power 
It is quite immateiiai whether at the moment of aoqonltkia 
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by Bjb Bfajosty property in the wheat oontraeted to be boM i»d 
•or had not paased to tiie prirchaser. In either case the ownendiip, 
and with it the iNjwer of disposition, came to an end. Section 8 haa 
no application for a contract for the sale of wheat to be delivered 
in another State. In such a case, if the wheat had been transported 
to the other State, the Act would not affect it. If it had not, the 
Act deprived the owner of his ownership on which his power of 
disposition depended. I am, therefore, unable to see any ground 
for holding that this section offends against the provisions of section 
92 of the Constitution ” : 20 C.L.R., at pp. 68-09. 

1%e Power Sale. 

Citing Sleuoard v. Mtchtgan, 232 U S., 665, and Broum v. Jlfary- 
land, 12 Wheat,, 419, Mr. Justice Isaacs said : — “ It hatl long been 
held that sale is an es.sential part of oomnierce intercourse. I see 
no reason, as at'present advised, to deny that. Indeed, if it be 
not true I could well understand an argument against the validity 
of the Australian anti- trust legislation. But assuming so much 
for the present purpose, the question remains whether sections 8 
and 9 of the New South Wales Act do interfere with an inter-state 
transaction or whether they are not. on a proper construction to 
be confined to a purely intra-state transaction complete m itself 
as though perhaps intended to be followtHl by a further transaction 
itself of an inter-state character, yet is presorvcnl in complete legal 
independence from the new transaction ” 

“ Reading section 8 first with this guide ’’ eontinueil His 
Honor " it is clear from the deliberate limitation of the avoidance 
of contracts to the e-ase where the wheat was ‘ to be delivered m 
the said State.’ and from the concluding words of the first sub- 
section, that the State Parliament was endeavouring to keep within 
its limits. This is a guide to sub-section 2 of section 8 and also to 
section 9. The word ' delivered ’ in sub- section 1 of the latter 
section must have the same meaning as in section 8 and being 
in pari matena should be read with it, and this is aided by the 
reference to the ‘ purchaser ’ in the second paragraph of section 9. 
wbkh assumes the purchaser is a person subject to the local law. 
I therefore read sections 8 and 9 as limited to purely New South 
Wales transactions, made and to be completely performed there. 
Then as to secHon 3. If that section stood elone 1 should, if section 
92 forbids the ttddng of wheat covered by an inter-state oontraet^ 
be prepared to read section 3 by the li^t of the presumpHon of 
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validity referred to, and to limit it to wheat not so covered. But 
having regard to the difference of language between section 3 and' 
sections 8 and 9,^ 1 conclude the Legislature meant to cover all 
wheat in New South Wales thinking there was a difference between 
trade and commerce, and the subject of trade and commerce ; 
just as there is a difference between railway travelling and the 
persons who travel " 

The Power of Expropriation. 

Now, in my opiinon," said His Honor ‘it was competent 
that a State Parliament to take all the wheat m New South Wales 
notwithstanding the fact that some of it was, as we may assume, 
already the subject of sale to purchasers in other States Therefore, 
when a State deals with propertj' on the basis of property and 
regulates its ownership irrespective of any element of inter-state 
trade, there is no abridgment of absolute freedom of trade 

'■ When the State without reference to mter-state contracts as 
a critenoii or as influencing the ojieration of its enactment, proceeds 
to acquire wheat to feed its citizens, it merely changes ownership. 
It does not assume to govern the duties of the contracting parties 
to each other, or regulate in any way the interchange of goods 
belonging t<i the v'endor ” /Vi Isaacs. .1 . 20 C L R., atpp 97-100. 

State Power to Acquire. 

Mr .Tnstiee Gavan Dvjit’Y said ‘ It is enough for the present 
case to say that seel ion 3 of the Wheat Acquisition Act does not so 
offend against section 02 of the Constitution It does no more 
than empower the King to acquire any or all of the wheat in New 
South Wales, and makes no distinction between grain the subject 
matter of inter-stute trade and other grain It enables a change of 
ownership to be effeete<l at the will of the Crown, and leaves the 
new owner free to act as lie ploivses. Wheat not acquired by the 
King is not touched by the -Act , wheat acquired by the Ring may 
be dealt with by the Board and by purchasers of the Board without 
any restriction, and trade and commerce so far as it affects the 
wheat in their hands remains ' absolutely free.' 

• 

Mr. .Justice Powkbs said "I also agree that the State of 
New South Wales had power to acquire any property in the State, 
and after acquisition to exercise the right of an owner to decide 
whether: its property is to remedn in the State or to bd a subject 
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mler-state oonuximta Section 92 of the Constitution does not 
•affect that right. Sections 3, 8 and 9 of the New South Wales Act 
con reasonably be, and ought, if possible to be, construed as refcoring 
only to matters within the jiuisdiction of the State Parliament. I 
agree that the New South Wales Act in question is valid, and that 
the Commonwealth action faila” 

Mr. Justice Rich said • — “ I agree with the judgment of the 
Court, and adopt what has been said by Gavan Duffy, J..” 20 
C.L.R, at p. 111. 

The State of New South Wdlea v The Comtnonu'ealfh, (1915) 
20C.L.R.. at pp 54-110 

Meat Stqndy (N.S.W.) Act. 

The oonstitutionahty of the Meat Supply for Imperial Uses 
Act (N.S.W.) was challenged in the case of Foggitt, Jones <fe Co. 
Ltd. V. New South Wales. (1916) 21 C.L.R, S.*)?. The plain- 
tiffs, who carried on the business of ham and bacon curers and pro- 
vision manufacturers and distributors, owned 243 pigs in New South 
Wales which they wished to take into the State of Queensland . 
that the Attorney- General of New South Wales claimed the right 
to prevent the plamtiffs from taking their pigs to Queensland ; 
and that the Commissioner of Railways, acting on the instruotions 
of the Attorney- General refused to supply trucks to enable the 
pigs to be oarrieit to the border of New South Wales and Queensland 
On their behalf it was argued that the act was an interference with 
inter-state trade, and ts therefore an infringement of .section 92 of 
the Constitution Section 92 secures to everj' owner of gocnis, a.s 
long as he is the owner the right to transport them from one State 
to another without interference by law • The Slate of New South 
Wales V. The Commonweallh, 20 C.L.K, 54. 

In support of the Act it was contended that there was no dis- 
tinetion between the Wheat Acquisition Act 1914, and the Meat 
Supply for Imperial Uses Act 1916 (N.S.W.), and that the validity 
of the former measure had been sustained in the ease of The SttOe 

of New South Wales v. The Commonwealth, 20 C.L.R., 64. 

• 

Ifee Hi^ Court, per Geiffith, C.J. and Babtow, Isaacs and 
RlOB, JJ. (Gavan Duffy, J. doubting) held that the Meat Act 
went further than the Wheat Act, as it purported to authoriae the 
Ooverrament New South Wales to fuevent the export of stock 
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by die owners tfa«?eof from that State to another State which wa* 
an interfemice with iiiter-istate trade and commerce, and was, there- • 
fOTe, invalid as being an infringement of section 92 of the Consla- 
tntion. 

State Acquisition not complete. 

“ It was suggested," said Griffith, C J , “ that this Act may 
bo considered as operating to create a provisional or inchoate expro- 
priation of the stock. But it cannot be so construed, for upon an 
expropriation of property all rights to the property pass to the 
Government If it is not expropriation, the rights of disposition 
remain in the owner Amongst those rights one is specially guaran- 
teed to him by section 92 of the Constitution, namely, the right to 
use the property for the purposes of commerce and intercourse 
between one State and another without interference It is impos- 
sible to accept the notion of interference with the right of removal 
across the border which is not an interference with the freedom of 
intercourse. It cannot be both an mterferenoe and not an inter- 
ference. If it is an interference, it is forbidden by section 92. In 
my opinion, therefore, the action of the Government comes exactly 
within section 92, and so far as the Act of Parliament can be con- 
sidered as authorizing that action it is invalid under tbe Constitu- 
tion Per Griffith, C.J 21 C L R., at pp. 361-362. 

Ho Expropriation. 

Mr, Justice Bartopt said — “ Where section 5 says that ‘ all 
stock anywhere in New South Wales shall be held for the purposes 
of and shall be kept for the disiwaal of ' the Imperial Government, 
it means that the stock shall be kept in New South Wales. That 
means, in other words, that the stock shall not bo transported across 
the border by the owner, and the first clause does not transfer the 
property in the stock from the owners. That expropriation could 
only have been effected by action under the second clause of the 
section, and no such action is shown by the respondents It is 
clear therefore, that owners are prohibited while still owners, from 
using the right to transport their property across the border into 
another State^ — a right w'hich there is no word in the Wheat Case 
to Impair. The right is conserved by section 92 of the Constitution 
and its renewed assertion by us is neoessary if we maintain the 
daoision in the Wheat Case. It is impossible to uidiold the rooWHling 
upon which the judgments in that case prooeedod without hohlteg 
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thttt action taken nnder the sole authority of seotion 6 is a direct 
knd flagrimt infraction of sootion 92." - 21 C.L.B., at pp. 362-963. 

rV 

Mr. Justice Isaacs said : — " It was contended by counsel for 
the State that all the State Parliament has attempted to do is to 
create some right in the Crown short, it is true, of absolute owner- 
ship, but in the nature of expropriation sufficient to enable the State 
to detain the stock in New South Wales so as to preserve and effec- 
tuate that right ; but what is that right in law % It is undefined 
and imdefinable. How would a Court declare or enforce it ? The 
argument proceeded as if the State Parliament had. so ti> speak, 
dedicated all exportable stock to the Imi>erial Government That 
is, it had dedicated, not its own property, but the property of 
others to the laudable purpose of war provisions. Dedication of 
another person’s property without hxs consent does not create a 
right against the owner known to the law Unless it is a bare right 
of detention pending consideration whether a transfer of ownership 
shall be created under Bub-seotion 2 of election 5 by making a minis- 
terial order, it is not susceptible of legal description ” 

Detention o! Property. 

“ But has any State the power, ui view of section 92 of the Con- 
stitution to detain the property in course of inteT-state transit for 
such a purpose 1 am not, of course, speaking of detention for 
crime or to carry out any admitted power of the State and not having 
the object, direct or indirect, of affecting inter-state trade as, for 
instance, temporary detention undertaken as the initial stop in an 
impended purchase. Detention m order directly or indirectly to 
prevent or regulate commercial op«*rations between the States, 
however carefully it is jihrased and however ineritonous may be 
the impelling motive, is, to my inind, in ojxjn conflict with section 
92 of the Constitution. That section makes Au.straha one indivis- 
able oountiy for the purposes of commerce and intercourse between 
Australians. It is beyond the power of any State Parliament, or 
even of the Commonwealth Parliament by any regulation of trade 
and commerce to impair that fundamental provision. I agree that 
the claim of the State Government must be denied and the pre- 
ve/ition declared unlawful ’’ . 21 C.I..R., at p. 366. Per Isaacs, J. 

QaeeBMand Meat Act. 

tRie dflfiwtfin of the High Court in Foggiit, Jorna d> Co. v. New 
StmUh Wfdea re-considered and over-ruled by the same Court 






ABSOLUTELY 800 


in Duncan v. The State of Quee^ialand, (1916) 22 CMR., 567, in 
which the validity of the Queenalaiid Meat Supply for Imperial 
Uses Act (1914-) framed in terms similar to the Meat Act of New 
South Wales was attacked 

The Queensland Moat Act, section 6, paragraph 1 , declared that 
all stock and meat in Queensland are and have become and shall 
remain subject to this Act, and shall be held for the purposes of 
and shall be kept for the disposal of His Majesty's Imperial Govern- 
ment in aid of the supplies of His Majesty’s Armies in the present 
war.” It then provides (paragraph 2) that upon the making of an 
order in writmg by the Chief Seeretarj' or his Under Secretary, all 
stock and meat mentioned m the order shall become the property of 
His Majesty and the property of the owner shall be changed into a 
right to receive payment of the value of the stock and meat taken 
Heavy penalties are imposed for refusal or hmdrance of delivery of 
stock or meat so taken Section 7 of the same Act provides as 
follows ■■ All persons whosoever including the owners, consignors, 
consignees, shippers, vendors and purchasers of stock and meat, 
and each of their agents, attorneys, servants, and workmen, are 
hereby prohibited from selling, offering for sale, disposing of, for- 
warding, consigmng, shipping, exportmg. delivering or in any 
manner whatsoever dealing with any stock or meat (whether the 
same is or is not actually appropriated to His Majesty by an order 
made under this Act), execjit only m pursuance of and under the 
liirections and ofders of the Chief Secretary ” Heavy penalties 
are imposed for any infraction of this Act. 

in Duncan v Queendand the jilamtiff sued the State of Queens- 
land and John McEwan Hunter, the Minister for the Crown in the 
State of Queensland for the time being discharging the duties of 
the office of the Chief Si'cretary of the State of Queensland, claiming 
<lamages in respect of an alleged interference with the jJaintiffs' 
free disposition of then cattle which they proposed to remove from 
Queensland to South Australia The action came on for hearing 
before Mr. Justice Isaacs who, during the course of the hearing, 
directed certain questions to be argued before, the Full Court, of 
which the following is the principal one “ (1) Is the Queensland 
Meat Supply for Imiierial Uses Act (1914) valid , and if so, did it 
authorize the acts complained of ? 
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ilnitiigs of Btimai? lodge. 

Th« foots of the case as found by His Honor as follows : — 
That the Que^island Government instituted a system by which, 
although they allowed the holders of cattle to deal with them as 
they thought fit within the boundaries of Queensland, and allowed 
the needs of the people of Queensland to be satisfied to the full, 
even in priority to the requirements of the Imperial Government, 
stock was not allowed to be taken out of Queensland alive or dead 
without the authority of the Chief Secretary, whatever the neces- 
sities of the people in the other parts of Australia. Fat cattle were 
never allowed to cross the border under any circumstances, but 
store cattle were allowed to cross by permission, which was granted 
only if the owners signed a document stating that in consideration 
of the Government abstaining from acquiring them under the 
Sugar Acquisition ^ct 1915— a totally different Act from the Meat 
Act, and having no reference whatever to the Imperial Government 
—the owner undertook to return the cattle within six months and 
deporated a sum of money as security. Then the proper official 
would, in the terms of the authorized form, ' permit their temporaiy 
removal across the border.” On fulfilment of the undertaking to 
bring the cattle back the deposit w'as returned Instructions were 
accordingly issued to the Government insiieotors of stock Knowing 
of this practice the plaintiffs allege that they, to their pecuniary 
loss, were prevented during March and April 1916, from sending 
some 300 cattle to another State In May they formally requested 
permission to remove 600 fat cattle intending, as they alleged, to 
take them for the purpises of sale to South Australia, the popula- 
tion of which is largely dependant for its food supply upon Queens- 
land meat, and higher prices absolutely and relatively prevailed 
there. The permission was refused, and it was contended by the 
plaintiff that in tlie circumstances the attitude of the Queensland 
Government, with all the force of the State behind it, conBtitut<»d a 
real prevention which as law-abiding citizens, the plaintiffs wore 
not called upon to oppose with force, but may challenge in a Court of 
Ihw. Hie writ was issued on the 23rd of May 1916 but the plaintiffs 
further say that the events subsequent to the issue of the writ were 
not only to be regarded in relation to damage, but as evidencing the 
eharamtOT of the whole of the Acts, that is, the conduct, on the 
part d the Queensland Government, and as showing in combination 
with ^ forms of permit, issued long before the action was commenced 
that 1h$ Government was really proceeding in the main for local 
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purposes with the object of preferring the Queensland meat conn* 
penies and Queensland trade, a» opposed to other Australian intereida.- 
They said that, although to some extent Imperial interests might be 
served, they were subsidiary to the immediate objects the Govern- 
ment had in view — ^namely, the monopolization by Queensland of 
the trade in cattle, including the supply to the Imperial Government 
subject always to the full supply of the inhabitants of Queendand. 
Beside the reference to the Sugar Acquisition Act m the form trf 
permit, and the significant fact that the acquisition of the cattle 
in June was not under the Meat Supply Act, but under the Sugar 
Act — of local aspect only — the plaintiffs adduced evidence, imcon- 
tradicted, with reference to a specific application made personally 
to the defendant Hunter, as Minister of the Crown, on behalf -of 
the Australian Cliilling and Freezing Co, Ltd. of New South Wales, 
That Company had been freezing meat for the Imperial Government 
since March IIU5, and the firm of W .3 Walker & Co had been 
sending it on. The Companj’ was dependent for the supplj' to the 
Imperial Government upon Queensland supplies The general 
manager, Mr McAdain. aceomiianied by Mr Howie, the London 
manager of Wallicr & Co asked Mr. Hunter for jierrmssion to faring 
cattle over the border offering any guarantee that might be demanded 
that the shipments should be for the Imperial Government only 
This WHS refused, and no r<'a.son given This, as is apparent, may 
have been greatly detrimental to the Imperial interests. The 
plaintiffs contended, that in view of the circumstances the Court 
should, upon the whole evidence, infer that the acts complained (rf 
were not a hcmi fide exercise of the powers conferred by the Meat 
Supply Act whatever those powers might be They argued that 
if the Meat Supply Act was to be regarded as a general regulation of 
trade all over Queensland - supposmg that were a sufficient vindica- 
tion of inter-state prohibition — it has not been*followed, because 
the Governments have confined their actual mterferences to inter- 
state trade only, and that the acts complained of were, in any case, 
a violation of the Constitution inasmuch as the obvious diacrimm 
of the Queensland Government in their executive conduct was 
the crossing of the border 

bounds of attack. 

The substantial questions raised in the case were . — (1) W|;^ 
was the effect of these legislative provisions t (2) Were 
obnoxious to the mandate of sectimi 92 of the Oons?ibation ? 
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Iwhalf of the jdalatiffis it wae submitted that the Queensland Meat 
Act was unoonstitutioual and oould not be relied upon to pgrevnnt 
the plaintifb from sending live stock to South Auetwdia. The sug- 
gested construction of section 92, that it only requires that trade, 
commerce and intercourse between the States shall be free from 
pecuniary imposts, it was argued, did violence to the language of 
the section. It was inconceivable that, if that were the object of 
the Constitution, it should have used the word “ free,’’ seeing that 
the most obvious interference with freedom was prohibition. 

For the Commonwealth it was argued that section 92 of the 
Constitution is directed against governmental interference with or 
control of trade, commerce and intercourse among the States and 
does not deal with the contracts or transactions of citizens The 
section is a limitation upon the powers of the States to restrict 
inter-state trade. • 

Case tor the State. 

On behalf of the State of Queensland the Court was invited to 
reconsider its decision in Foggiti Jones rf’ Co v. New South Wales, 
21 C.L.R , 357. In considering whether section 0 (1) and 7 of the 
Meat Supply for Imperial Uses Act are an infraction of section 92 
of the Constitution, circumstances existing at the time the Act was 
passed may be looked at in order to determine what is its nature 
The existing necessity to obtain supplies of meat for the arm_\ 
shows what was the intention of the Legislature The effect of the 
Act was to remove stock and meat from commodities which might 
be the subject of trade and commerce. The State might validly 
have taken the whole prox>erty in all the stock and meat in Queens- 
land (New SoiUh Wales v The Commonu^eallh 20 C.L.R. , 64) , it 
might equally lake from the owner something less than all the rights 
of ownership. Whether section 8 (1) of the Meat Supply for 
Imperial Lses Act gives the Imjierial (Tovemment an option of 
purchaae or imposes a trust upon the owner, it has the effect of 
preventing stock and meat from being subjects of trade and com- 
merce. 

It was contended that section 92 of the Constitution meant 
that kwde, commerce and intm*course between the States shall be 
abstdutely free from anything in the nature of taxation, using that 
word Jn its largest sense. It does not operate as a prohibition 
againrt a Stafe pceventing goods or persons entering or dei»Ftuig 
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from the State, unless and until the Commonwealth intervenes hy 
a law which is inconsistent with and therefore under section 109 of 
the Constitution over-rides the law of the State. 

The section was limited to freedom from pecuniary imposts 
only , it did not moan freedom from all restrictions. Section 112 
assumes that a State had power to make inspection law's with regard 
to good.s entering into or passing out from the States, and the State 
is not expressly given that power by the Constitution and cannot 
have it if the freedom secured by section 92 includes freedom from 
all restrictions. The impeached Meat Act it was contended, was a 
legislative ivithdrawal of goods from all commerce The Act did 
not forbid the taking of cattle over the border as such 

Validity of Meat Act affirmed. 

In the result the inajont}' of the Court, GRirF:jTH, C J , Hiooms, 
Gavan Dpitv, Powers and Rich. JJ.. (Barton and Isaacs, JJ. 
dissenting), held that the Meat Supply for Imperial Uses Act 1914 
was a valid exercise of State power and authorized the executive 
acts complained of 

The Chief J ostice (Sir Samuel Griffith) m delivering judgment 
said : — *• The powers of the Legislature of Queensland extend to 
making laws for the jieaoe, order and good government of that 
State in all cases whatsoever. In my judgment a law havmg for its 
object to make the .stock bred m Queensland available for the food 
of the Imperial forces is a law conducive to the good government 
of that State as part of the Empire. Tlio Meat Supply Act purports 
to provide that the owners of stock the meat whereof is intended 
for export or may be made available for export, and the flesh of 
such stock when killed, shall be deprived of the right of free disposi- 
tion as owners, and that their right of disposition shall ordy bo 
exercised with the approval of the Chief Secretary acting as well 
for the Government of Queensland as for the Imperial Government, 
witti the object that the stock and meat shall be available for use, 
if as required, as food for the Imperial forces in the present war.” 

Dedication to public use. 

“ I am of opinion that the declaration that the stock and meat 
fihall bo held for the jiurpose of and shall be kept for the disposil qf 
IBs Majesty's Imperial Government operates as a dedication of the 
Stock and meat to public purposes. ... In my opinion the 



THADS BETWESJN SmTSS 


19m. m 


«I4 


«ffi904 the Act is to create m His Majetoy in right ot the ImpeiisJ 
QoT^mnient a right of the nature of a special ownership or interest 
in the stock and meat which is incmisistont with its use for any oth«r 
purposes just as a dedication of the highway deprives the owner of 
the soil of the right of digging up and removing the soil. In this 
view, the plaintiffs are claiming damages for being prevented from 
dzeroising a right of dominion over property over which they have 
no such right of dominion as they claim to exercise ” 

la cnstodia legis. 

“ From another point of view 1 am of opinion that the Act 
may be r«^arded as placing the stock and meat in cnstodia legis 
and the possessor in a position analogous to that of the receiver of 
property appointed by a Court of Justice, who, although he may 
himself be the owner of the property, is debarred from exercismg 
any right of ownersliip except subject to the control of the Court. 
1 cannot conceive of any objection to the validity oi such a law. 
In this view also the plaintiffs’ case fails *’ 

State Powers over Property. 

“ I am of opinion that the Act does not touch the subject in 
trade and commerce in the sense in which that term is used in section 
92 of the Constitution. It is not, and cannot be, denied that under 
the Constitution the States retain full and exclusive power to make 
Jaws with respect to the acquisition of property real or personal, 
situated within their territorial limits, the eonditions of the use and 
enjoyment of the such property, the capacity of the possessor or 
any other persons to dispose of it, and the rights of succession to it. 
AH tiiese are usual incidents of property. But capacity of dis- 
position does not of itself connote ownership nor does ownership of 
iteelf necessarily connote capacity of disposition. In the juris- 
prudence of other countries provisjons for depriving a person who 
Is entitled to the whole beneficial interest in property of the capacity 
oi free disposition are common, and they are not unknown in some 
paZts of the British DomirJon. An iiiant or an idiot may be the 
owner of property but has not capacity of disposition. At present, 
the age limit for capacity of disposition of property is in Australia 
21 years, but it cannot be disputed that that age might be either 
raised or lowered by State law. Capacity d disposition is there 
fore, oeiy one of the usual incidents of the ownendiip of property, 
wtd it is as nuieh subject to the laws of the oountiy in which the 
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inraperty is situated as any other incident of ownership. Anoth^ 
mode of limiting the right of disposition of property is by attaching 
the condition of inalienability or immobility to the property itself.* 
Ei^er mode is equally effective so far as regards any claim of the 
possessor to be allowed to dispose of the property.” 

Extra commercitim. 

The doctrine that jiarticular property may be put extra com- 
merciwn is a very old one, recogmzdd by the Roman law. To take 
an instance very often used in Roman jurisprudence, that of slaves 
— if the law allows livuig human beings to be bought and sold they 
are a subject matter of trade and commerce. But when the law 
no longer allows them to be bought and sold the term ‘ trade and 
oommerco ' is no longer applicable to them So, if the law forbade 
the sale of a child under the age of 10 without the consent of the 
Praetor, or apart from the sale of his father or mo|her, such children 
would only be the subject of trade and commerce upon those con- 
ditions. Similar restrictions could be applied to any other form of 
property. The plain effect of the'provisions of the Meat Supply Act 
which I have read is to qualify^ the general law as to the incidents 
of ownership of projierty with respect to stock and meat of the 
specified kind by depriving the owner of the capacity of free dis- 
position, so that he has no power, except under the directions and 
orders of the Chief Secretary, to make any disposition of such stock 
or meat for any purposes whatsoever ” 

” The Act depnves the possessor of the capacity to move them 
from the place in which they are without which movement they 
cannot pass into auotlier State. Having regard to the area of the 
State of Queensland, the importance of the denial of this capacity 
IS obvious. But this result is not that which it is the main object 
of the Act to accomplish.” 

Denial o( right to sdl. 

“ The effect of the Act is that the stock and meat in qnestiem 
cannot under the law of Queensland become the subject matter of 
trade and commerce, since the possessors of them are denied by 
law any capacity to dispose of them at all. l^at its main object 
Was to conserve the stock and meat for the use of the Imperial fotroea. 

“ I am of opinion,” said the Chief Justice, “ that the Act is not 
obnoxious to section 82 of the Constitution beoaum it does opt 
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usopose Miy reatrkticBi upotf export oaaditioned npon paaenng front 
one State into onoiiier, and is, therefore, for the reaeon 1 hare 
(dven in an early part of this opinion not 'within the terms of ih»t 
section. If seotion 92 is to receive the wide meaning intmded by 
the plaintiffs’, it not only involves what is in effect a partial with 
drawal from the State of their legislative power to control the law 
as to Ihe disposition of any property which the owner may desire 
to employ in inter-state trade and commerce, but leaves that law 
stereotyped in the form in which it existed at the date of the estab- 
lishment of the Commonwealth, without substituting any other 
legislative authority in place, of the States. For it cannot be sug- 
gested that tho Commonwealth power to make laws with respeet 
to trade and commerce ean ov'emde the State laws as to such matters 
as the following, amotigst others whethn a particular trade may 
be la'wfnlly carried on wjthiti the Stale, or whether a particular 
class of persons shall have capacity to dispose of property, or whether 
particular projierty shall bo placed e firo-commcrctum That such 
a result could have been contemplated is, to my mind, unthinkable 

“ I am unable,” said the Chief Justice, “ to dtstinguish the 
present case in principle from the decision in the Wheat Caae, 20 
C.L.R., 54, where the Court held that a Statute of New South Wales 
which had the effect of expropriating all the wheat in that State 
to the Government, was not obnoxious to section 92 since tho new 
o'Wners who alone bail capacity to dispose of tho wheat, could freely 
exercise that power by exporting it to another State or not, as they 
please. The judgment was based on tlie acquisition of the oomplete 
ownership. But, in truth, the only material incident of ownership 
then in question was the capacity of free disposition. If the only 
person who is capable of disposing of property is left free to dispose 
cf it as he pleases, there is no interference with freedom of disposition. 

“ The conclusion at which 1 have arrived,” said the Chief 
jQStice, “ is inconsistent with the decision of this Court in the case 
of FoggUt Jones Co. v. New South Wales, 21 C.L.R., 367, in 
'which it was held that a Statute of New South Wales not distin- 
guishable in its terras from the Act now under consideratimi, did 
not authori*© the (^vemment of New South Wales to prevent the 
export of stock. For all these reasons 1 am of opinion that the 
Ifeat Supply Act is not obnoxious to section 92 of the Constitution 
and is valid, and that it authorized ail the acts complained of which 
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were oommitted before action brought.” Per Gbifiith, C,J. in 
Dwncan v. The State of Queensland, (1916) 22 C.L.R., at pp. 570- 
582. 


In reviewing his judginent in the earlier case, the Chief Justice 
(Sir SikBiTTBL Gbitfith) frankly said - — ‘‘ That case was very briefly 
and, I regret to say, insufficiently, argued and considered, on the 
last day of the Sydney sittings The section corresponding to section 
7 of the Meat Supply Act was not referred to either in argument or 
in the judgments It is not suggested that the stock were impress 
with anything in the nature of a trust, or were placed in custodia 
legis The arguments which now commend themselves to me os 
conclusive did not then find entrance to my mmd. In my judgment 
that case was wrongly decided, and should be over-ruled” (1916) 
22 C.L.R,, at p. 582 

Mr. Justice Barton said — ' VVe are referred to the title of 
the Statute, namely, ‘ An Act to Secure Supplies of Meat for the 
uses of His Majesty’s Imperial Government during war, and for 
other purposes ' But if it bt'ans upon commerce among the States 
so directly as to amount to a regulation m a relatively immediate 
way, it will be not saved b.> name or form It is the effect that is 
the vital consideration, and that can only be ascertained from the 
substance of the enactment . R v Barger, 6 C L.R , 41. Then it 
is urged that the effect upon inter-state commerce is only mcidental. 
Tliat contention can m no wise be accepted. The restriction of 
inter-state commerce is no mere incident, but a factor of these 
provisions.” 

Motive of the Meat Act. 

” The motive oxpre.ased m the title may, if the word be pre- 
ferred, be called its ultimate object, but the main part of its immediate 
object is the withholding of cattle from transport into other States. 
If there had been no inter-state commerce in Queensland cattle, the 
supply of meat for the Imperial Government could have been secured 
by the mere acquisition of all or any of the live stock directly, or 
under some such enactment as section 6 (2) together with provision 
for possession of the stock after acquisition. But as tihe 

traSk) existed and was great, its cessation could tietter be effected 
by such proviMon as section 6 (I) and 7 (1). Still, if the restriotita*- 
in^ioaed are not infringements of the Constitution, neither the 
plaint iff nor anyone else can complain. Then is the .ConstitiitifflB, 
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iia|fri!t)£Qd ? It is th« Snpresw law of sJl the States (see oorerbtg 
seetiion V.) and eeotion 92 is therefore &e law of Queensland, just 
as it is that of any other Stata On its face it is unqualified.” 

ItMOiiig dt Inter-State FreedooGu 

“ But the defendant seeks to show that section 92 js not in- 
fringed if the burden imposed on inter-state commerce is not a 
border tax. The words ‘ absoluteh' free ’ are said to refer only to 
fiscal burdens ; and therefore the right is claimed for a State to 
reetriot or even prohibit inter-state trade as it pleases so long as it 
abstains from jdaoing on it any monetary charge 1 am not of that 
opiuirm, but I think the learned Chief Ju.slice interpreted the pro- 
vision accurately when he said last year in the Wheat Case, 20 
C.L.R., 64, that ‘ section 92 may . so far as it relates to 

commerce, bo paraphrased thus . Every owner of goods shall be 
at liberty to make such contracts for the transportation of goods 
from one State to another as he thinks fit uuthout interference by 
law.’ ” 

“ Section 92 must on any construction include a prohibition of 
inter-state customs duties and the like and section 112 plainly 
reads as authorizing the imposition by a State of certain charges 
which are not unthin the prohibition. Section 112 recognizes State 
inspection laws as outside the prohibition. But if any attempt is 
made to convert them mto instruments for the fettering of inter- 
state commerce, the deterrent provisoes that ‘ the net produce of 
inspection charges shall be for the use of the C/ommonwealth, and 
that the Parliament of the Commonwealth may aimul such laws 
altogether,’ afford two effective safi'guards. The trutli is that, 
whether the charges are made on goods inspected as they pass into 
or out of the States or on goods mgpeoted m any other part of the 
States, they are not taxes but merely comjiensation for services 
rendered.” 

Mr. Justice Baktos continued : — “ It is established by American 
easea too numerous and too well known to detail, that external and 
inter-state commerce being regarded as a subject of national oheu*- 
aoter, requiring uniformity of regulation. Congress alone can deal 
with siiofa transp<^ation ; that its non-action is a declaration that 
sueh eomauwoe shall remain free from burden imposed by State 
legidafimi ’ ; otherwise there would be no protection against oon- 
segnlaHons of different States, eaofa legsdating in favour of 
cttteens'and produets, and against those of other States.” 
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l^wleinsioe with Intv-State trade. 

“ Oongress has preserved the policy of non-interference 'with 
inter-state trade ; hence the Supreme Court has consistently ui>held 
the doctrine that no State can impose restrictions whether fiscal or 
other, by legislation or otherwise, with the effect of substantially 
interfering with that commerce So that the Supreme Court of 
the United States interprets the freedom of mter-State commerce 
so far as State legislation would affect it, precisely as the learned 
Chief .Timtice interpreted section 92 in the WJleat Case, 20 C.L.R , 
at p. 68 Inter-state commerce was made the subject of a charter 
which for the purpose of that commerce eliminates the verj’’ idea 
of State boundaries and makes the people of the whole Common- 
wealth in their commercial and personal dealings with each other 
‘ absolutely ' one.” 

Incapacity to dispose of goods. • 

” It was contended that the enactments now challenged are 
within the State jiowers lK>cau8e th<*y have placed cattle ‘ extra 
commerciiim,' outside the pale of commerce There are two answers 
to this argument The first is that to place a subject of commerce 
outside the jiale of commerce, that is, to deny to the owner its use 
m trade, is not within the power of a State so far as the denial 
prevents its use in mtor-state tiade The right goes with the 
ownership , it is .secured to the owner by section 92 , that is the 
meaning of the Wheal Case, 20 C L E , 54, where it -was held that 
tbe State of New South Wales in acquiring the wheat, which it 
could constitutionally do, acquired the right of determining for 
itself, as the owner, whether it would transport the wheat outside 
New South V\^ale.s or would retain it there.” 

State Ownership. 

“ It was the o'wnorship which had given the previous proprietors 
the right of inter-state trade, and the ownership had lawfully passed 
to the State, which necessarily had thenceforth the right to dispose 
of it in any way or to retaui it, just as the previous o'wner had. 
H, then, a State, not aiiquiring the ownership of the subject of oom- 
merce (which was therefore a subject of intcy-state commeXee), 
aniuPes to deprive the ovnier of that right so definitely secured by 
tii« Constitution, the State is to that extent violating the Conatttn- 
tion, no matter whether it applies the termjwhk^I have quOto4 bo 
the operation or not The dislanoth^ul^^ MSSm 
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tiie of New South Wales was held ralid in ih« Wh«ai 

0am is the very distinction on which different action of that State 
was he4d onconstitutional in the case of Foggitt Jones di Co, v. 
New South Wales, 21 C.L.E., 357. There the State had acted under 
seotioji 6 (1) of a Meat Supply Act, Idie that now in question. That 
provision corresiKMide exactly with section 6 (1) in the Queensland 
Act. This Court held that the provision relied on did not constitute 
any authority to the defendants f<»r their action in preventing the 
transit of live stock of the plaintiffs into Queensland.” 

The Bight ai Ownership. 

” If the Wheat Case is correct, and no doubt has been thrown 
upon it. then the case of Foggitt Jones <f* Co v New Sowth Wales 
IS also coiTC'ot, because it is the strongest implication from the dticision 
in the former case that an interference with the exercise by owners 
of the right of int^r- .state commerce camiot be justilied , and that 
it is only when and because the right has passed to a new owner that 
the latter can exercise his own volition whether, having tVie right 
he will exercise it or not The prmcijile of the Wheat Case rtssts on 
good foumlation. But the Stale right arrogated in this case, 
even if supported by a majority of this (’ourt, rests, 1 firmly believe, 
on the foundation forbidden by the ('onstitution ’ 

Elztra eommerciam. 

'■ The fact is that the phrase ‘ cx/m commercinm ' does not 
suffice to disguise an argument which was, as a matter of course, 
rejected in the OUahomfi Case, 221 U.S , 22!) That argument was 
that the ruling pnnciplo of the State Statute was ' conservation not 
oominerce,' and that such conservation was within the right of a 
State, But no rights of a State is a valitl pretext for interference 
with the right of the fwlerateil people It cannot avail to break down 
that right, and section 107 gives it no shred of jmwer to do so in 
place of the paramount oomipand of section 92. 

” So far for the first answer to the arugmeiit that the goods 
have been placed extra commercinm. The second answer is that 
whatever force that operation might have, it has not taken place. 
At the best the cattle did not cease to be subjects of some commerce, 
for they may be purchased by the State, or as is argued, by the 
Imperial Gov^nroent. They thwefore remain subjects of inter* 
staf^«ommerce. But an owner has the ri^t to trade until the State 
wit^aws ^ a» far as it lawfully can. If, then, it attempted with- 
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dfarWal leaves that right of intra-state commerce subsisting even in 
part, what is the other right which it affects to withdraw in atten^t- 
uig to place the goods outside commerce Plainly, the right of inter- 
state commerce ivith which section 92 forbids it to tamper ” 

Immovability of Goods. 

Then wo are tolil that all that section 92 forbids is legislation 
‘ conditioned on the passage of goods from one State to another.' 
It is difficult to grasp the precise meaning of this contention ; but 
I take it that it means that sections 6 (1) and 7 render the cattle 
immoveable , that is to ssiy, keep them where they are, and that 
this does not involve an interference with inter-state commerce, 
because it looks in. another direction into Queensland and not 
towards New South Wales or South Australia. Well if I am looking 
in one direction 1 am looking away from «ome other , if I drive live 
stock to the north I am driving them away from the south The old 
question remains, what is the effect anil operation of the law * If 
its necessary effect is to deprive the owner of his constitutional 
rights, it does not matter what jihrase has been applied to the 
]>rocess. If, for instance, knowing that stock owners are in the 
habit of driving there cattle southwards all the way from North 
Queensland to Melbourne or Adelaide for sale, I attempt to force 
them to abandon that trade b_i eommanding them to keep their cattle 
within Queensland or to drive them in n contrary direction to a port 
ill the north of Queensland foi the shipment of them or their meat, 
say to India, iin action may ned be expressly conditioned on the 
passage of the stock from State to State. But who wpidd venture 
to say that it is not however laudable its motive, the deliberate 
and intential preieut um of inter-state trade ’ Hitherto, motives 
Iiavo not been allowed a.s e.xcuses for violations of the Constitution , 
though, if the piesent decision be taken as a precedent they may be 
in future." 

The doctrine of dedication. 

“ Tlien it was argued that the ojxiratiou of one or both cf 
these sections imjx'ached, was analogous to the ‘ dedication ’ oS 
the highway or a path, although it is admitted hot to be the same 
thing. But how is an enactment to be saved by such a name. If 
the cattle are not dedicated how much does the mere term convey 
in this ease. So, as to the contention that the cattle have bem 
in cvModia legis ; that it is a term well understood id 
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tp teical proceedings snd their results ; but what effect can its use 
have in preventing ibe plcw construetion of thk Statute ? I lafl 
to see its appIkabQity as conveying a legal effect over-riding that 
oonstmetion. In spite of all these names the question still is whether 
the legislative action of a State, whatever name is applied to, inter- 
feres with mter- State commerce in a sense that it forbids the trans- 
mission or receipt by the owner of the chattels or their value in 
goods or money when exchanged from State to State. If it does so 
it is pro tanto repugnant to the Coiistitutiou Tlie question is still 
one of the necessary operations of the Statute. Any other prin- 
ciple will result in authorizing production of the forbidden effect 
by the device of the skilful employment of evasive words 

Nsthw Game. 

■* The defendants sought to sustain their position by resort to 
the case of Oeer v. Conneclicvt, 161 U.8., 519 It was contended 
that, like the game the subject of that case, the cattle here were by 
the effect of section 6 (1) and 7 (1). placed beyond the domain of 
commerce. But in the case cited the game were at the outset held 
to bo at common law the common or collective property of the 
State and could therefore be retained for the State or subjected at 
its will to laws imposing restrictive conditions as to sale and trans- 
port That was the result of uiitial State ownerships, and would 
have been the result m to these cattle if the State had acquired 
them by law before the Act complained of ; but it is not the position 
of private property like the cattle of graziers so long as their owner- 
ship remains. " 

The right of tree dispoeitioii. 

“ The right of free disposition is an incident of the owiiershi}* 
erf |»operty not. as urged, merely because the law of the country 
in which the property exists has said so The real reason is that 
ownership cannot m the nature of things be absolute without that 
right. The law' of the country — ^that is the particular States— 
can take away or diminish that r^ht Ui any extent not forbidden 
by tlie Federal Oonstitution. But it is the attribute of ownership 
that section 92 coilserves to all the extent necessary for the purpose 
of maintaining the freedom of inter-state trade, and with it Ibe 
unity of the AustraHan people. And conserved as that attribute 
is toribat neoessary extent it is beyond the touch of any State. To 
i|metion what is attemnted here is to yield to a palpable attack 
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uf)OQ the right* and the unity of which I have spoken, aiod against 
wMch it is my duty to defend the Constitution which guarantees 
Hke right. ” 

A dedsion ol grievous effect. 

“ The decision of the present case, if followed hereafter, will be 
of grievous effect upon the future of the Commonwealth, for it 
tends to keep up the separation f>f its jieople upon State lines by 
imputing to the Constitution a meaning which I venture to say 
was never dreamed of by its framers , a meanmg which will probably 
result in the very flangerous dislocation which its provisions are 
intended, and, in my judgment, aptly framed, to prevent. If 
section 92 is not adequate to forbid the conduct complained d, it 
is difficult, indeed, to frame a provision which would have that 
effect. To say that one regrets to differ from one’s learned brethren 
IB a formula that often begins a judgment I end fnine by expressing 
hejiiVy sorrow that their decision is as it is. My conclusion, however, 

IS that sections 6 (1) and 7 of the Queensland Meat Supply for 
Imperial I’ses Act of 1914 prejudicially affect inter-state commerce, 
and that to the extent to which that effect exists, they are tdtra 
virfii and invalid." Per Barton, J in Duncan v the Plate of Qwene- 
land, 22 C.L R , at pp 683-60.’) 

Mr Justice l.SAACS said . This is one of the most important 
oases, if indeed it be not the most imporUnt of all the cases, that 
have ever ixicuined the attention of this Court. It concerns what 
I regard as one of the fimdaraental pacts of the Constitution under 
which we live, the absolute right of freedom of trade and intercourse 
between the vStates Tlie result of any decision as to that right M 
so momentous as Ui impose upon any Judge having to determine it 
as a permanent feature of the orgamc law of Australia an enormous 
weight of responsibility 

Is Inter-State freedom a sham P 

“ The real (piestion we are called upon to decide may be thus 
Buocinctly stated ' Is the constitutional declaration of inter-state 
freedom of trade a reality or a sham ’ ' The Queensland Meat 
Supply for Imperial Uses Act has been pronounced valid notwith* 
Standing that declaration, and even assuming that on tree 
aonstruotion of the State Act it authorizes all that is complai^ 
of That pronouncement which I must say at the outset is eatefiJSE 
irrespective of any question of war or Imperial interest, but . 
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oa tJbie r%ht of aoy Slate at any ttme^ in peace no less t^an during 
ivar, and to any extent it pleases to nullify the provisions of seoticna 
92, necessarily reduces the Constitution, so far as it purports to 
guarantee to the people of Australia free trade between the States, 
to a worthless scrap of paper ” 

Imperial interests a stalking horse. 

The Impmial Government must not be treated as the stalking 
horse for supporting what was done here Imperial interests, which 
to the utmost extent of the law evt>ry loj’al subject and certainly 
every member of His Majesty's Courts of law would endeavour to 
maintain in tliis crisis of our histewy, are not to be taken as the sub- 
ject matter of our decision , for, if some Qnwnsland moat company 
were substituted for the Imperial Government , the same reasoning 
would apply, and therefore the same conclusion wotild follow,” 

The New South Wales Meat Act. 

“ Universality of section 92 of the Constitution which is an 
essentia] covenant beyond the power of rommonwealth and State 
alike to limit, has been more than onct* ib'clsriKl b> the Court. 
The latest instance was FoggiU Jones d- Co. v New Soiiih Wales, 
21 CL.R, 357, in May this year and with respect to a prwisely 
similar Htatc Act passed by New South Wales 1 cannot agree 
uith the learned Chief Justice in his observation that that case 
was in any way hastily considered One of the jiidgnieiits was 
written — my own — an<l I refer to it at page 2(*4 to show that the 
very matters now dealt with wore argued and considi'-red. The 
result was then thought to be. as indeed it is, tho noces.sary conclu- 
sion from the most carefully considered judgment in the Wheat 
Case, 20 C L.R , 54. 1 refer to the juilgments of the Chief Justice 

at p. 08, of Bakton, J at p 80, of inxself at pp. 99-100, of Qavah 
Dxjvvy, J. at p 105, of Powers, J. at p. 107, and of Rich, J. at 
p. 111. The point made was this : if ownership is transferred from 
one man to another then it is only the new owner wiio can hence- 
forth claim the rights of inter-state trade under section 92 , in the 
former owner having no property whatever has nothing on which 
section 92 can opefate. In FoggiU Jones <4? Co.'s Case, that well 
considered principle was applied and the man who was allowed to 
retain his general ownership was held to be protected in his ri^t 
to self inter-stete what he had, free from State prohibitions.” 
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Proporty witlurat power of gale. 

We have, however in this case a decision that notwithstand- 
ing the general property is admittedly resident in the plaintiffs 
they are debarred from selling what they are conceded to have, and 
merely because the State law says they shall not. That obviously 
leaves section 92 a mere husk a vain and empty form of words, the 
spOTt of each and every State The States have it in their clear 
power under this decision to make themselves, as they were before 
Federation, water-tight compartments for the purposes of trade. 
They may, it is held, forbid holders of stock to sell to anyone but 
a single individual named, that luchvidtial need not be resident in 
Queensland , it happens in this ease to be the Imperial Govern- 
ment , it might as well for all legal effects be the American Govern- 
ment for the Queensland meat exporter If the State can then 
forbid the export from Queensland of the conunodity absolutely, 
it can do so eonditioiialh, and that condition may be the payment 
of the sum of money -whnh m pre- Federation days was called 
a tax There is scarcely an\ limit to a State power of overcoming 
the fine-Rovinding words of section 92 Never was there a clearer 
instance of kei'ping the worfl of promise to the ear and breaking it 
to the hope 

Freedom from taxation not the test. 

" One new point was raised ui argument and m my opmion it 
was the onlj one that ought to have gi\en rise to a moment's serious 
consideration I shall de-al with that at once ‘ Absolutely free,’ 
it was contended, has refeienee to pecuniary biu-dens only. Reli- 
ance for this uas placed pnncipallj- on section 112. which 
expressly recogni/.es tluU independently of any specific authoriza- 
tion or reservation of the Constitution the State retains power 
to enact and execute ' inspection laws as in America, and sec- 
tion 112 does expressly authorize charges to Ik' levied, which by 
the arguments it is assumed would be contrary' to section 92. But 
such charges are forbidden by section 90, and ‘ inspection laws ’ 
so long as they were confined to their true scope and character, 
regardetl as regulations of inter- state trade and comixieroe. 
ftlory on the CoMbluhov. section 1017 {5th ed., p. 739). sayS ; — 
‘ Inspection laws are not, strictly speaking, regulations of oom- 
mOTce. though they may have a remote and considerable mfiuei|je0 


on commerce 


3 ii 
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“ As to Beo1i<m 61 (i.) there is a ve*y large for legialaticmi 
'With respect to inter-state trade and oomm«?oe, for its regnla^ons 
SO as to preserve its freedom, to encourage and promote it, in entire 
aooordanoe •with section 92.” 

3m dUsponoidi. 

“ This all points to the primary meaning of freedom of trade, 
spoken of in section 92. not being altered by the context to ‘ pecuniary 
freedom ’ only. It means complete freedom of disposition ; or. 
to employ a term greatly used during the present discussion, unfet- 
tered di-aponendi We have then to consider the force of section 
92 with tlie words ‘ ab.solutely free ’ unabridged. " 

“ The effect otf .section 92 of onr Constitution may, sufficiently 
for the present purpose, be seen b 3 ‘ an illustration A man in one 
State has gotids bslonging to him which he wishes to .sell ; and in 
miother State a man desires to huj' those goods, and has monej' 
which he is readj' to offer in exchange for them. Section 92 says 
that the man with the goods is to be absolutely free to sell and 
deliver his goods to his inter-state neighbour, unhindered by any 
interference of the Commonwealth or State, and the other man is 
to be equallj- free to purchase those goods and receive them and 
pay for them. The State singlj or coinbuietl cannot lawfully 
prevent the owner of the goods or the owner of the money from so 
acting in respect of what thej' possess The substantive right of 
sale and purchase carries with it on recognizer! principles and by 
direct forcr- of the words ’ internal carriage or t»cean navigation,' 
all incidental rights, such as transportation b\- land or .sea. of goods 
and the passage of individuals.” 

” The moment the State says ' ^'ou maj keep but sliall not 
sell your merchantable goods, not because they are deleterious but 
because thej' are not ; then trade and commerce are directly pro- 
hibited ; and though this is still perfectlj' competent to the States 
so far as relates to its purelj’ internal trade, it is, in my opinion, 
invalid if section 92 is to have any operation at all as to inter-stafar 
trade. ” 

Detogatkm tnmi freedom. 

” To g?v« any person a monopoly, as has been done by section 6 
{1), is, as Lord PAmtim, for the E*iivy Council, said in the oourae 
of his judgment in the Attorney- General of (he CommomoeaUh v. 
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AMai^ Steamahip Co., (1913) A.C , 781, at p. 794 ; 18 C.L.R., 30, 
p. 32 : A derogation from the oommon right of freedom of 
toade. The whole of that judgment assists in the meaning of 
freedom of trade, but the extract 1 have quoted shows very oleady 
that the monopoly given by section 6 (1) is pro tardo a dwogaiion 
from the freedom of trade. And so far as it extends to int^'^state 
trade it is to my mind clear to demonstration that it is a violation 
of section 92 ” 

Laying aside the Federal Constitution the Queensland 
Parliament could prevent any man from leaving Queensland and 
from taking goods out of Queensland And section 107 of the 
Constitution preserves all the former Parliamentary powers, except 
such as are exclusive in the Federal Parliament and except such as 
are withdrawn from the States Now, if inter-state trade is by 
section 92 declai’ed henceforth to ho ‘ absolutely free,’ the power to 
fetter it IS directly withdrawn from the States And it must be 
remembered that the aflfirmatne power of the Queensland Parlia- 
ment can rise no lugher than its State Constitution, and by section 
106 that is declared to be ' subject to the Commonwealth Constitu- 
tion.' ” 

■■ I refer to the proposition that the ' pith and substance ’ of 
the Meat Supply Act, or, m other words, its ’ object, Ls the internal 
regulation of property a matter entirely within the reserved powws 
of the Statics and therefore any provision it eontain-s, direct or inci- 
dental. to pnwent or jirohibit inter-state trade to carry out the 
‘ object ' of the Act, is no contravention of section 92 of the Constitu- 
tion, even though such a prevention or prohibition per ae would be 
unlawful as a violation of that section, it cannot he denied that 
the ‘ pith and substance ’ of an Act is what it in substance enacts, 
and its ' obj<*ot ’ must equally be gathered from what it enacts ” 

1 apprehend that siH-tion 92 is not a competition bt'tween 
Federal and State powers It is an exception from both, and so 
with whatever object the interference with had as such’ takes 
place, either m a State Act under the general powers of the State 
or in a Commonwealth Act under one of the undoubted affirmative 
Commonwealth powexs, the forbidden thing is done, and the objwt 
k immaterial 1 endeavoured to make this clear in my judgm^t 
in the Wfieat ('ase 
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“ There it Ot eouiee nominally a concession tha^ irade must 
be absolutely free , but tJbat oonocaaion is immediately owoelled 
by the contention that when the State says ‘ We grmit a monopoly 
of acquisition to A.B. and yon must not take your property oat of 
this State to another State where you might lawfully sell it to 
another person,’ it is not interfering with that freedom. The 
answer is contained in the well-known maxim Quando aliquid 
prohibetur fieri ex directo, prohibeiur et per obliquum." 

The Bight PropOTty. 

As to the proposition of the Queensland Meat Supply Act 
is a law relating to the rights of property there is I apprehend, a 
<lilemma from which I see no escape for the defendant. Either the 
right of freedom of trade is a pro|»erty right or it is not If it is 
not, then the Queensland Parliament in de.nying freedom of tratle 
in exporting cattle, have not taken away any rights of property 
and the suggestion that the States had the right to regulate property 
is irrelevant On the other hand, if it is a right of property, then 
it is inevitable that sec'tion 92 of the Constitution protects that 
right of property even as against the State ” 

Interoouise. 

■■ As to ■ intercourse ’ 1 repeat what 1 have said on a former 
occasion that intercourse goes beyond trade and commerce ' ; 
that IS, beyond commercial intercourse. Its non-inclusion m 
section 51 (i ). in section 98, oi anywhere where trade or commerce 
among the IStateti finds reference in the (^institution, except section 
92 where it is declared to be ' absolutely' free, leads to the uicvitable 
conclusion that individual freedom of movement from State to 
State is the constitutional right of Aiestrahans 

‘‘ Finally it must be remembered that, if the State Act is valid 
as dealing with property only and leaving nothing for inter-state 
trade and commerce to operate on, there is no cure, for the matter 
by means of Commonwealth legislation under section 51 (i.). The 
Commonwealth cannot alter property rights under that section ; 
and any suggestion that the absence of (Commonwealth legislation 
is material is a tacit assumption that the matter dealt with by f'be 
State is trade and commerce and not property. So far as inter- 
course exceeds commercial intercourse, of course the Common- 
wealth has no legislative power whatevra*.” 
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Capaeity to diaposa of Property. 

“ Ab to the proposition this is a law relating to oapaoity tc> 
dead with property that argument is that the State Act has taken 
away the personal capacity of the owners of the cattle to sell their 
property. Again I re8isx!tivcly observe that equivalents are false 
coin in construing any document And I would further observe 
that the dilemma once more presents itself, for. if capacity is taken 
away by the Stati* Act, it is maintamed by the paramount force 
of section D2 for the same consideration that make it an equivalent 
of the one make it an equivalent of the other But in truth, it is 
a misleading term in this relation ‘ Capacity ’ is a jxirsonal con- 
dition. To say a person is struck with incapacity means in law 
that he is placed in a siieeial <dasH who are rendered bj’ law incajiable 
of domg acts that are withui the eompt^tence of the ordinary normal 
citizen.” 

» 

“ It is not the same ai prohibiting a normal citizen from domg 
an act. It treats the act as lawful if done by the normal citizen ; 
whereas the prohibition proper treats (he act as an unlawful act 
if done by the normal citizen.” 

In the result, though Australians have hitherto thought t^jat 
their Constitution had placed inter-state trade on a basis broader 
than in Canada and m(>re ini iolahle than in America (see Quick 
and Oarran on Ihe Austtalian ConstiluHon, at p 845). a belief to 
some exU'nt at all events shared b> this Court m prior cases and 
even by the Privy Council it.self (see Colonml Sugar Befintvg Co. 
V. Irving. (PHXl) A C , 3«i at p 367. Inst line), it now appears 
that not only was that a wido-spread error, but tliat inter-state 
trade can exist only so far a.s the conflicting interests and desires of 
the several States will allow it 1 also cannot add the traditional 
judicial regret at inability to concur m the decision.” Per Isaacs, 
J in Ihincav v The Stale of Queensland. 22 C.L.R . at p. 606-027. 

State law of property. 

Mr. Justice HiQQINS said.— “The expression absolutely 
free’ in section 02 as applied to commerce, I take to mean 
without obstruction or restriction. There is to be no obstruction 
or restriction because of Stato boundaries State boundaries are 
to bo forgotten for the purpose of trade, commerce or inters 
course The section does not moan that the subjects of ooift- 
meroe are not to be subject to the State law to ri|^te oH, 
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property. Hiat is to say, vbosTer has power as owner or mort” 
gagee or otherwise to sell any speoi&o cattle shall not be 
obstmcted or hindered from sending them across the bordcor of his 
State for sale or after sale. The section does not give any power 
of sale to those who have not got it by the law of their State. If a 
laortgagoo has the poww of sale, he may sell across the boundary ; 
if he has not snch a power, section 92 does not give it. If under 
the laws of the State an owner under 21 years or a married woman 
or a lunatic has no power to sell ; section 92 doe.s not give the power. 
If an owner of stock or other commodities has covenanted not to 
sell them, section 92 d(;)e8 not release him from his covenant , if 
he has given to somebody an option of purchase, that option is 
enforcable against him by action In other words, trade among 
the States is to be ' absolutely free,’ as to commodities which are 
vendible, on the part of those who are competent to sell within 
their own State®. , If this were not the meaning, a State eonW not, 
in the case of drought, distribute seed- wheat amongst its farmers 
with the conditions annexed that it should not ho eaten or milled 
or sold — the farmers would still be able to insist on the right to sell 
the wheat to farmers across the State liorders Given an owner or 
other person who has power to sell, and given an article which is 
not removed from the scope of commerce by the laws of the State, 
there is, under this section, to bo no obstruction oi restriction at 
the boundary of the States.” 

" The Meat Supply Act of Qiw'cnsland. section 6 docs not, 
until an order to that end is made by the Chief Secretary, divest 
the plaintiffs or the other owners of stock of the ownership. The 
Act could have so enacted, could have confiscated the stixjk and 
vested them in the British Government , and if it had done so, 
the plaintiffs could have no possible pretence for asserting the 
rig^ht to sell, either in Queensland or across the border. All that 
the Act hae done as yet, is to declore that the stock are to bo ‘ hold ' 
for the purpose and ‘ kept ’ for the disposal of the British Govern- 
ment. It is not necessary to say that section (6) confers on the 
British 6ovemment any interest in property before exercise of 
the option ; it is enough to say that it deprives the owners, to a 
limited extmit, of one of their rights — ^the right of alienation.” 

Tbe pamtt tit sale srifhdnim. 

** Tbe ri^t conferred on the British Government is, no doubt, 
« novel hind «of right ; and there is a natural tendency amongst 
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Ittvyen to straggle against a right which cannot be placed in aaiy 
of the known legal categories. But we are dealing with an Ant 
of a Legislature, not with a contract inter partes and, althon^ 
parties cannot by contract create a novel kind of easement, a L^is- 
lature which has power to deal with property can create any new 
qualifications of ownership that it thinks fit. In the present case, 
the act in substance withdraws from the fasciculus of rights of 
ownership of the stock one of the rights— the right of alienation to 
any purchaser other than the British Government. It interferes 
with the riglits of projK-rty, as m the Wheal Case, 20 C.L.R., 64 ; 
it does not obstruct or restrict trade or commerce among the Statea” 

Reserved Powers of States. 

" Seetiou 92. m forbidding obstructions or restrictions to com- 
meroe among the State-,, is not m a»iy way paramount to section 107 
of the same Constitution , both .sections are to gel* full effect. Under 
section 107 cvciy power of the Queeusland Parliament unless exclu- 
sively vested in the (Jommonwcalth Parliament or unless withdrawn 
from the Queensland Parhamont is to continue as at the estab- 
lishment o{ the Comtnouwealth ’ Xow, at the establishment of the 
Commonwealth the Queensland Legislature had power to take away 
•all or any of the rights of ownerslnp as to any subject matter of 
jiroperty , and this power has not been exclusively vested (or 
vested at all) iti the Commonwealth Parliament ; and has not 
been withdrawn from the Queensland Legislature . so that it must 
continue as in 190<) It ls true that if a State law as to property 
should be inconsistent with a valid law of the Commonwealth 
Parliament, a law ileahivg with any of the subjects expressly entrusted 
to the Commonwealth Parliament, the State law would be invalid 
‘ to the extent of the lucousistoncy ’ (section 109). But there is 
no such Commonwealth law. It is true also that the power of the 
State Legislature to make laws obstniotmg or retrictirg commerce 
among the States is ‘ ivithdrawn ' from it But the Act in question 
does not obstruct or restrict commerce among the States. In my 
opinion out Parliaments -State and Federal— can make valid laws 
on their appropriate subjects to the full extent of those subjects ; 
and if the incidental effect of a State, legislating as to property, or 
of the Commonwealth, legislating as to taxation, were in the on® 
case to reduce inter-state commerce or in the other case to hamper 
the States in providing its revenue, such a fact would not render 
k^ialatian invalid. If the State in the exramse of its power tp tsmUfH,. 
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to destroy, to modify rights <rf ownership, should sequestrate a 
oommodity in favour of a person who is not likely to sel] across 
Stiste boundaries, the law of the States is not thereby invidid 

mie Hstarat Oas Case. 

“In Oklahoma e, Kanm« Natvml Oas Co., 221 U.S , 229, a 
Statute of Oklahoma was held to be invalid which prescribed that 
the natural gas found in that State should not be transmitted by 
pipes except to points within the State. But the reason is plainly 
given in the judgment — the State recognized the gas as property 
in full ownerdiip, without any qualification of the ownership ; 
and the Statute was aimed straight against transmission of the gas 
to other States, it discriminated against inter-state commoroe. 
The Statute of Oklahoma recognizes the 'gas to be a subject of 
intranstate commerce, but seeks to prohibit it from being subject of 
irUer-state commerce* and this is the purpose of its conversation ” 
221U.S.,atp 255 

Canadian Precedent 

“In Attorney- Oeneral for Canada r Attorney- General for 
Ontario, (1898) A.C , 709 ("ianada had exclusive jxiwer as to fisheries 
and Ontario as to property and civil rights , yet. although laws as 
to the seasons and the instruments for fishing might very seriously 
aSoct proprietary rights, might even practically confiscate projierty, 
the Canadian law.s a.s to the season.s and the m.struments wore held 
to be valid.’’ 

“ This case has a bearing on an argument which has been used 
before us, to the effect that if the .State Legislatures in Australia 
can modify rights of property in the manner of this Meat Supply 
Act, they may practically paralyze the functions of the Federal 
Parliament. In that case their Lordships said ; — ‘ The supreme 
legislative power in relation to any subject matter is always capable 
of abuse, but that it is not to be assumed that it will be improperly 
used , if it is, the only remedy is an appeal to those by whom the 
Legislature is elected. In other words, the ultimate guarantee of 
the success of Our Constitution is to be found in the general goo<l 
sense of our people.’.’’ (1898) A.C., at p. 731. 

' * “ My oonelusion, therefore, is ’’ said Mr. Justice Hiooiws 
“ that as this Queensland Meat Supply Aot merely restriote the 
rii^ts of ownffiQithip of stock in Quemsliand, as its actual oporatlon 
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is ooiafliieii to tiie rights of alienaticm and of maveiOBatB isrospeotitiS 
ol Stote hoandAries, as it does not place any obstsiiotion at reSterfo-' 
tio& on inter-state commerce althotigh it may incidentally eSeet it, 
the Act is a valid exercise of the State’s power under section KW 
of the Constitution.” “ The counsel for the State of Qneensiaiid 
have taken the point that section 92 of the Constitution, in pre- 
soiibing that ‘ trade, coinineroe and intercourse among the States 
shall be absolutely fro©,’ merely forbids these obstructions 
and restrictions of inter-state trade in the nature of customs duties 
or other pecuniary charges f cannot accept this contention. 
Section 90 made the power of the Federal Parliament exclusive as 
to customs and excise duties on a certain date, and after that date 
the laws of the several States on the subject ‘ cease to have effect ’ , 
80 that there was no need of section 92 for the mere purpose of 
ending State customs duties The words ‘ absolutely free,’ I take 
to mean that not only State customs duties were to cease (under 
section 9ti), but all State prohibitions of imports from otlier States 
— and there were such prohibitions , for instance, of grapes — ^long 
after the danger of phylloxera had ceased ” 

“It is urged that if s(«tion 92 be treated as applying to more 
than inter-state duties or charges, the Federal Parliament cannot 
make any laws as to inter-state trade because the power m section 
51 (I ) is expressly given ' subject to this Constitution ’ But, in 
the first place section 92 forbids only laws of obstructing inter- 
state eommerce , whereas laws maj^ also be mauie facilitating or 
encouraging inter-state trade as well as obstructing it (section 102 
ia a qualification of the power to make such encouraging laws) ; and. 
in the second place, this tends strongly to support the view that 
section 92 meant to be a restramt on the States and not on the Com- 
monwealth Parliament In the United States there is nothing to 
prevent Congreas from imposing border duties between States, 
nothing in the Constitution to prevent it. But I concur with the 
Chief Justice in thuiking that this matter should be left open.” 
Per Higgins, J. in Dvvean v The Slate of Queendand, (1916) 22, 
C.L.R., at pp 628-637 

Mr. Justice Gavan Dufft and Mr. Justice Rich said ; — “ We 
were impressed by Mr MxtcMl'a contention that section 92 applies 
odly to the imposition of fiscal burdens, but in deference to Ihe^ 
uaaniiaoas opmion of oar brother Judges, the majrwity of 'Whont 
dlstinguwhed members of the convention, we ^ludt uattttp 
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that it haH a wider aigniSoanoe. We ahall also assume that it 
■extends to the enactment of State Pwliaments so as to invalidate 
them when they are inoonsistent with this provision. What, then, 
is the meaning of the expresaion ‘ trade, oommeroe and int^ooiirse 
among the States . . . shidl he absolutely free ? ’ ” 

“ Section 61 ^i.) of the Constitution enables Parliament to make 
laws for the peace, order and good government of the Common- 
wealth with respect to ‘ trade and commerce with other countries, 
and among the States 

“ The words ‘ absolutel)' free ’ in section 92 must, therefore, lie 
subject to some limitation so as to give them a meaning which is 
consistent with the existence of tliis legislative power, and the 
meaning when ascertained must bo the same alwa 3 -s and in all con- 
oeivable oircunistances, it must applj' oquall}' wht'ii we are consider- 
ing the right of the Commonwealth to legislate under section 61 (i.) 
and of the States to legislate under M'ction 107 ” 

“ No enactment of a State Parliament oftemds agamst section 
92 unless the objMt of the enactment, as gathered from its terms, 
was to forbid or restrain inter-state trade and intercourse 

“ 1/ no restraint may be put upon acts which constitute ‘ trade 
oommerco, and intercourse ’ or upon persons ei-gaged therein, no 
law of the State Parliament can stop a burglar flj'ing from one State 
in order to sell his plunder ni another, or exclude a trader seeking 
to introduce commodities phjsicalK' or morallj' jsjisonous ” 

We) hold the Queensland Statute to be valid because we 
think its object is to expropriate such stock and meat as may be 
found necessary and suitable for the needs of the Kii'g’s Arin\’, 
«id, in order that a sufheient sujiply may be obtainable, to keep 
the whole mass of the commodity iii statu quo and subject to the 
accruing needs of that army. The prohibition is not direoted 
against interstate trade, commerce and intercourse, but against 
any dealing that may prejudice the King’s option tK> take what he 
needs for his armies. Apart from section 92 the State Legislatures 
may intrude into 4he area of inter-state trade and oommeroe either 
with the specific intention of dealing with that subject matter, or 
jn ^ course of legislating with respect to any other subject matter 
over which (Key have control. So far as it is oonsistent with Com- 
monwealth legjo^ation, their action will be valid ; so far as it is 
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inconsistent with such legislation it will be invalid. Under section 
92, it will be invalid though not inconsistent with any Oonunon- ■ 
wealth legislation if its real object, as expressed in its language, is 
to put any restraint whatever on the freedom of ‘ trade, oommeroe, 
and intercourse among the States ' hut it will not be invalid if that 
be not its real object ” Per Gavan Duffy and Rich, JJ. in Duncan 
V. The State of Queensland. 22 G L R , at pp 637-642 

Mr. Justice Powkrs said “ 1 agree that section 92 was not 
intended to make trade, conimeioe and intercourse among the States 
free from interference by niean.s of the imjiosition of fiscal burdens 
only. Such an interpretation of the section would permit any 
State to pass legislation with the express purpose of prohibiting 
inter-state trade anti I'oininerce Whether section 92 was intended 
to bind the Gommonwealth as well as the States, it is not now neces- 
sary' to decide The acts complained of have been done by a State 
The (''onstitution must be read as a whole, and in my opinion the 
words ' absolutely fre«' in section 92 mean free from any restriction 
not autlionzed by the Constitution itself — that is, by any express 
restriction contained in the Goustitulion, or by the lawful exercise 
of any power granted to the Goniinouwealth or retained by the 
StaG's Whatever the true const ruction to be placed on section 
92 may be, 1 hold that no State has the power to prevent trade and 
commerce among the States m marketable oominodities which the 
otvner in any one Slate is qualified to sell, and is at liberty to sell 
and dispose of m tliat State As my brother Higgins puts it 
Whoever has }>ower to sell any specific cattle shall not 

be obstructed or hindered by any State from sending them across 
the border of lus State for bale or after bale. Tliere is to be no 
obstruction or restnotion because of State bomidaries ; State 
boundanos arc to be forgotten for the purpose of ‘ inter-state trade, 
commerce or intercourbc 

“ If all the acts authorized by the Queensland Government, 
and by the circulars and the directions issued by the Chief Secretary 
and his Under Secretary si-.ce the passing of the Act, referred to 
by my brother Isaacs, could properly be used J^o show that the 
Aot when passed was substaaitially an Act to prohibit inter-state 
trade, the answer of this Court to the first question would probably 
have been different.” 
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" The> Chvemmmt ^cMs did notify to Uie ptoiatifis that tbs 
i«t iu ({ueiitioa would not be allowed to oiroes the bolder of 
^leenslaiid into another State, but all that was neeessaiy under 
the Aot was to notify the plaintiffs that the cattle were only hdd 
by them ‘ for the purposes of and kept fta the disposal of His Majesty's 
Imperial Gk>'mtunent in aid of the supplies for His Majesty’s army 
in the present war ’ section 6— that His Majesty had the right to 
take the cattle whenever they were roqnired for those purposes, 
and that they wore prohibited by the Act from selling or dealing 
with them, forwarding them, or sending them, from the place where 
they were depastured, except by Mid imder the directions and 
mders of the Chief Secretary for Queensland, It was also proved 
that the owners in Queensland of cattle subject to the Act were 
permitted in the year 1915 to sell, or deal with, or forward their 
cattle to any part of Queeusland ; and that the StaU< Government 
did prevent cattle — including even dairy cattle which were not 
included in the Aot — being seat across the State borders. ’ 

Abuse ot Power not relevant. 

The Act in question ma\ have been used for a uTong purpose, 
but this Court, in deciding whetlier the Act is valid must ascertain 
by reference to the words used in the Act itself what Parliament 
meant in jiassing the Act ’ 

Neither the abuse of a power nor its oonsiiquences. nor any 
imrpose, or motive, or objwt of the TjegLslaturc, not found in the 
Aot, can render the exercise of a legislative poiver illegal If the 
Act contained a proviso that the provisions of .sections 6 and 7 (1), 
(2) and (3) were only to be used to prevent cattle being sent across 
the Queensland border into South Australia or New South Wales 
this Court would, if it followed Barger b Case be justified in holding 
tJiat the Aot was substantially passed to prevent inter-state trade 
in cattle and not to secure supplies for the Imperial troops, and 
holding that it was invalid ” 

“ It will not be denied that a State could place a tax of £10 
on evwy head of cattle in the State. If it said in the Act that the 
tax would only b^ payable on cattle passing or being shipped from 
State to another State, the Act would |wobably be held to bi- 
beeauae ^ the faee of it in substance it was not for ‘ taxation ' 
but in reality to prevent or restrict inter-state trade in cattle Ifr 
however, the^Act merely imposed a tax of £10 on ail cattle, and 
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that cattle oould not be moved or sold by the persons 
owning them at the time the tax was imposed before payment of • 
tih© tax, that would prevent inter-state trade in cattle without 
being a contravention of sw-tion <t2 

An Aot to flecure Snp^es. 

” Looking at the Act itself, I do not find any words in it which 
show that it 18 m substance anjthmg more than an Act to secure 
supplies of Queensland meat for the uses of His Majesty’s Imxienal 
Government during the war, to declare the methods of securing 
those supplies and to provide for payment for any cattle required 
by His Majesty, with power to extend the operations of the Act to 
other food supplies and propertj in Queensland 

The Power to Export, 

' It should also be remembered that the* Act m question 
cxpresslv prohibits ow'iiers of cattle subject to the Act exporting 
cattle or meat the word exporting since Federation has been 
used onlv with respect to exports beyond the Commonwealth The 
State had the power to deal with exports at the date of the estab- 
lishment of the Commonwealth That power is not interfered 
with by section 92 That pow'er continues in the State under the 
Constitution (section 1()7) subject to the power of a Federal Parlia- 
ment to pass a law inconsistent with a State law, in which case the 
■ law of the Couiiiionwoalth shall prevovil ” (section 109) 

State Control over Property. 

In the Ignited States ,|he right to regulate inter-state trade 
18 exclusivelv vestesl ni C-ongress, but the United States Constitution 
does not oontam am swtion similar to section 107 of the Australian 
fJonstitution The power of the States to pass legislation to prevent 
the manufacture of goods intended for inter-state trade and to 
prevent the sale of such goods if manufactured has been upheld by 
the United States Federal Court m many of the cases referred to 
during the argument , but no cases have been quoted or referred to 
by my brothers Barton and Isaacs m their judgments in whii^ 
the nghts of the State to jiatw any law aflFocting property produced 
in the States has ever been successfully challenged in tho United 
{States Federal t\»urt8 I do not see how' section 92 is ooutraveoad 
by the State placing new qualifications or prohibitions on rceidevto 
in the States, or on property m the States so long al the pTOp«B% 



m TRADE BETWEEN STATES ^ 

in. the bands of the owners who are qualified to eeU'emd deliver ii, 
.inter-state is free from iutcrferenoe. Section 92 did not give to, 
jiersons in all the States under 21 years of age, or to lunatics, a, 
right to sell goods inter-state ; if the laws in force in a State ren- 
dered them incapable of selling any property at that time, section 
92 did not authorize them to sell inter-state. The State law, by 
disqualifying the persons mentioned, did not place any restriction 
on intear- state trade or commerce withm the meaning of section 
92 ; the State only exercist'd its jiower to deal with the rq^hts to 
propOTty ■' 

State Power to Acanire. 

K the State can compulsorily acquire, c>r even confiscate 
propOTty which is admitted. 1 see no reason why a State cannot 
place limits on the rights of residente of the State to deal with real 
or personal property produced m the State ; and/or suspend for 
any time it thinks fit. m the public interest the power to sell any 
oommodity produced in the States For mstance, a State could 
in my opinion, prevent the sale of any female cattle in the States 
so as to secure a continuation of the supply of cattle for its people 
That would prevent the sale of female cattle to persons in other 
States, but it would not, I think, be a contravention of 8i*ction 92. " 

■■ Once It 18 ooucedeti that the States retained the jiower to 
deal w'lth the rights of property, the only question left is ivhether 
this Act, the Queensland Meat Supply Act, has liisquahfietl the 
persons resident in Queensland owning cattle fit for export ftr which 
may be made available for export from selling or diajxising, etc of 
their cattle except iii a way provided by tho Act. 1 think it has 
done so very clearly by section 6 (1) and (2) and section 7 (1), (2) 
and (ft) The capacity of disposition is one of the usual incidents of 
the ownership of projiertv. ami is subject to the laws of the State 
in which the property is situated The Act. deprived the owner 
of the right or capacity of free disposition Tlie Act sots aside or 
dedicates or places in trust for the public purposes — tho defence of 
the State and Empire— the stock and meat referred to m the Act 
and takes away tlje jxiwer of the then owner to sell except on the 
terms and coniiitiouK set out in the Act. Tlie right of flonunkm 
over the property, except luider the conditions set out in the Aet 
is taken away. Tho sections wore clearly intended to take away, 
and did take^awaj' any right the then owner had to sell or move 
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any cattle referred to in the Act, namely, fat cattle or cattle avail- 
able for export in Queensland, except in ecoordarce with the Act, 
The Act may, and apparently does incidentally prevent inter-state 
trade in cattle to some extent, but that interference is incidental, 
and is caused by an .\ct the States can lan-fully pass under the 
powers reserved to the Slates hj section 107 of the Constitution, 
without contravening section 92 P(i Powers. J in Dunmn v. 
The State of Queendinid 22 C I, R at ]))i 642-f).')2 

Haymant to States for five years after uniform Tariffs. 

93. During the first five years after the impositioii 
of uniform duties of customs, and thereafter until 
Parliament otherwise'** provides — 

(i.) The duties of customs chargeable on goods 
imported'®^ into a State and afterwards 
yiassing into another 8tate for consumption, 
and the duties of excise paid on goods pro- 
duced or manufactured in a State and 
afterwards passing into another State for 
consumption, shall be taken to have been 
collected not in the former but in the latter 
State • 

(ii.) Sublet to the last subsection, the Common- 
weal tli shall credit'*® revenue, debit expendi- 
ture, and paA balances to the several States 
as prescribed for the period preceding the 
imposition of uniform duties of customs. 

§ 161. “ UNTIL PARLIAMENT OTHERWISE PROVIDES.'’ 

LEGISLATION 
SaRPLUS Revenue Act 1908. 

This Act repealed the piovi.sioii made by section 93 of the 
0(HWtitution in relation to th*' crediting of revenue, the debiting 
of expenditure, and the paj merit of balances to the several Staites. 

!nie Act was proolaimeil to commence on 13th June 1908 ; after 
date and until the framing of the Surplus Revenue Act I&IO* 
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tjw ni 0 litod <01 oRMlitaag and debiting was a« fdUowa Tito Omamoii> 
'weai^ bad to (sedit to each Stota — (a) the xovooue (other than naw 
Mvaraoe) collected therein by the Commonwealth ; and ( 6 ) the pro- 
portaon of the State, aooordiag to the number of its pepide, in the 
new teTenue of the Cbnuivonwe^th. 

The Commonwealth, it was provided, should debit to each 
State — (a) the expenditure of the Commonwealth incurred solely 
for the maintenance or oontiiiuanoe. as at the time of transfer of 
any department transferred from the State to the Commonwealth 
Mid (6) the proportion of the State, according to the number of it* 
people, in the other expenditure of the Commonwealth The 
Commonwealth should in each month ascertain the balance of 
revenue over expenditure, and pay tliat balance to the State as 
suiiduB revenue. 

New revenue .was defined to mean revenue — (i ) received by 
the department of External Affairs, the Attorney-General's Departs 
ment, the Department of Home Affairs, ami the Department of 
the Treasury, (n. ) received by the Department of Trade and (’ustoins 
other than duties of customs and excise and revenue arising out 
of the administration of the laws relating to customs and excise, 
or out of the administration of State Acts Providetl that any* 
Items of revenue which, by reason of their relation to “ transfemHl ’ 
expenditure, ought not, m the opmion of the Treasun-r. to be 
credited as new revenue, should not be deemed to be new revenue 
Provided further that any items of revenue which, by reason of 
their r^ation to “ other ” expenditure, or by reason of their nature, 
ought, in the opmion of the Treasurer, to be credited as new revenue, 
^all be deemed to be new revenue. 

All duties of cu8t<ims paid on goods imported into a State and 
afterwards passing into another State for consumption, and all 
dutiee of excise paid on goods produced or manufactured in a State 
and afterwards passing mtu another State for consumption should 
be taken to have been collected not in the former but in the latter 
State. All revenue collected by the C/ommonwealth in one State, 
but properly appertaining not to that State but to another State, 
should be taken to ‘have been collected not in tbe former but in 
tbe latter State. 

A mo«t important section of the Act waa as foUowiH — AH 
payments to tfiifft aeoounts, established imder the Audit Aids 
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tflOl-1906, of moneys appropriated by law for any porpoee of the 
Oommmxwealth ‘‘shall be deemed to be expendittope/’ Where, 
any trust account had been established under the Audit Acts 1001- 
1906, and moneys had been appropriated by the Parliainent for flie 
purposes of the trust account, or for any purpose for which the trust 
aeoount was established the appropriation was not to lai>se at the 
idose of the financial year for the service of which it was ma^ 
and the Treasurer could in any year (subject to section 87 of the 
tlonstitution) pay to the credit of the trust account, out of the 
Oonsolidated Revenue Fund, such mone 5'8 as the Governor- General 
thinks necessary for the puiposes of the appropriation. 

This Act was superseded by the Surplus Revenue Act 1909, 
which, in its turn was superseded by the Surplus Revenue Act 
1910 which federalized income and exjsmditure and provided for 
a subsidy at the rate of 258. per head of its populayon being granted 
to the States for 10 years thereafter 

§ 162. “ GOODS IMPORTED INTO A STATE.” 

It has been held that in the period between the establishment 
of the (Commonwealth and the imposition of imiforin customs 
duties, the State of Tasmania was not entitled under the Constitu- 
tion, to be cretiited with duties of customs collected bj' the Com- 
monwealth in the StaU‘ of Victoria on goods imported into Victoria 
and passing after the latter date therefrom into the State of Tas- 
mania for consumption It was held, also for a similar reason, 
that the State of Tasmania was not entitled under the Constitution 
to be orerlited with duties of excise pai<l on goods produced in Vic- 
toria between the same dates and passing after the latter date 
therefrom into the State of Tasmania for consumption. Section 
93 (1.) of the (\)nstitution apiilies only to goods imported after the 
imposition of uniform duties of customs, and not of goods imported 
before that time Tasmania r The CwnmonuHialth and Slate of 
Victona. (1903) 1 C C H - 330 

§168. “CREDIT REVENUE AND DEBIT EXPENDITURE.” 

Bctiiins Pensions and Allowances. , 

An oftieer of a department of the public service of New South 
Wales who, on the transfer of the department to the Commonwealth^ 
was retained in the service of the Commonwealth, was afterwaxida 
called upon to retire under the provisions of section 69 of the <3tllS0e 
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inonwealth Public Service Act 1902, and 00 beoft%c entitled by 
virtu© of section 84 of the Constitution to a gratuity calculated ill 
accordance vdth the scale provided by the New South Wales Public 
Service Act 1895, section 60. sub-section ( 11 .) It was held by Uie 
High Court that the discretion conferred by the New Soutli Wales 
Act, section 60 (ii.), as to the amount of the gratuity was vested in 
the Governor- General by virtue of section 70 of the Cemstitution. 
It was further hold that the gratuity, having been paid by the 
Commonwealth, was expenditure “ incurred solely for the main- 
tenance or continuance, as at the time of transfer " of the depart- 
mrnit, within the meaning of section 89, sub-section ( 11 ) (a) of the 
Constitution, and was. therefore, by virtue of that sub-section 
and section 93 of the Constitution, whollj chargeable against the 
State ■ New South Walesr The Commonrvealth, (1908) 6 0 L R . 215 

^ Distribution of surplus. 

94. After five years from the imposition of nnifonn 
duties of customs, the Parliament may provide, on 
such basis as it deems fair, for the monthly payment to 
file several States of all surplus'®* revenue of the 
Commonwealth. 

§ 164. “ SURPLUS REVENUE.” 

Distribution of Surplus. 

The Conunoiiwoalth Parhamont has authority to appropriate 
money out of the consolidated revenue for a specific purjKise, and 
moncj so appropnated, although not yet aetufdly disbursed, is 
■ expenditure within the meaning of section 8t) of the Constitu- 
tion. and oanrifit form part of the “ surjilus revenm* ” distributable 
among the States under section 94 until tlie actual disbursement 
of it for that purpose is no longer lawful or no longer thought neccs 
sary by the Government. 

It was therefoie held by the High Cknirt that th(> sums appro- 
priated by the Old-age Ponsions Appropriation Act 1908 and the 
Coast Defence Appropriation Act 1908, were projiorly deducted 
from the revenue for the financial year in which the appropriations 
were made in order to aseertain the “ surplus revenue ” jiayable to 
the States in respect of tliat year under section 94 of the Constitu- 
tion and section 4 of Surplus Revenue Act 1908 • New South Waks 
«. The Vomatanwmlth, (1908) 7 C.L.R., 179. 
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Hub Was aa action brought in the High Court by the State 
of New South WalcB against the Commonwealth to recover frOTn. 
the defendants the sum of £160,000. which sum the plaintiffs claimed 
as moneys payable to the State by the Commonwealth as surplus 
revenues of the Commonwealth for the month of June 1908. On 
3rd June 1908 the Treasurer of the Commonwealth, under the 
provisions of section 62a of the Audit Acts 1901-1906, established 
a trust account known as the “ Harbour and Coastal Defence (Naval) 
Aoooimt ” and defined the purpose of such Trust Account to be 
the paymesnt of the cost of the harbour and coastal defence of the 
Commonwealth On 3rd June 1908, the Treasurer under the 
provisions of section 62a of the Audit Acts 1901-1906, also estab- 
lished a trust account kndwn as the “ Invalid and Old-age Pensions 
Fund." and defined the pur|»ose of such trust account to be the 
payment of invalid and old-age jiensions 

• 

In the month of June 1 408, the Parliament of the Commonwealth 
passed the Coast Defence Appropriation Act 1908. by which the 
sum of £2,')0,000 wa.s ajipropnated out of the Consolidated Revenue 
Fund for the purposes of the aforesaid Harbour and Coastal Defence 
(Naval) Account lliis Act came into force on lOtb June 1908. 
in June 1908 the Parliament of the Commonwealth pas-sed the 
Old-age Pensions Appropriation Act 1908, by which the sum of 
£750,(X)0 was appropriated oul of the ('onsolidated Revenue Fund 
for the purjinsos of the aforesaid Invalid and Old-age Pensions Fund. 
This A<!t came into force on 10th Jime 1908 In June 1908 the 
Parliament of the Conunonwealtli passed the Itwalids and Old-age 
Pensions Act I9f)8 This .let wa.s assented to by the Governor 
General in the King’s name on 10th June 1908. In June 1908 the 
Parliament of the Commonwealth pa-ssed the yurpliis Revenue Act 
1908, This Act came into force on 13th .lime 1908 

In the month of June 1908, after the passing of the aforesaid 
Acts, the Treasurer, purporting to act under and m accordance 
with the said Acts, paid to the credit of the Harbour and Coastal 
Defenc<> (Naval) Account the .sum of £250,000, and to the credit of 
the Invalid and Old-age Pensions Fund the sum of £182,000 , ami 
debited these sums agaiu.st the State's on the ground that the same 
formed ^Kirtion of the expenditure of the Commonwealth within 
the meaning of the Surplus Revenue Act 1908. The proportion of 
these amounts debited to New SoutK Wales was £160,000, and 
balance payable and paid to the said State was tHereby reduced 
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% that sum. No pa3romiii had at ihe time of the aotion been made 
or, save as aforesaid, authoiixed, nor had any oUigatioii been io- 
eoned to make any payment out of the said sum of £2S0,O00 so 
a^vfiriated as aforesaid to the said Harbour and Coastal Defence 
{Naval) Aooount. 

The question for the opinion of the Court was whether the said 
sum of £160,000 oonld be lawfully deducted from the balance pay- 
able to the State of New South Wales. 

IRie Chief Justice (Sir Samcbl Ghiffith) • — " I agree that the 
word ‘ Buiqilus ' in section 94 must be mterjweted with reference 
to section 89 , and that the surplus is the same thing as the aggregate 
amount of the balances which are required to be returned monthly 
to the States — no more and no less. The wont ‘ expenditure ' does 
not necessarily moan disbiusementa actually made, although that 
IS its meaning in some contexts. But, when it is used in a direction 
as to the mode of making up accounts fitr the purpose of striking a 
balance, it may have a wider meaning. The real question for deter- 
mination is, m my opinion . What is the meaning of the words 
‘ balance ' and ' surplus ' as used m sections 89 and 94 . In a trauis- 
action between principal and agent, if the agent were required tq 
pay ov^er monthly to his principal all moneyh (.oUected for him aftiU' 
deducting ditiburseiuenis made on the principal’s behalf. I agree 
that the agent could only bring into account actual disbursemouts 
made by him in the course of the month. But, just as in the con- 
struction of a sjiecification for a jiatent it is necessary to ascertain the 
subject niatter and the sense in which the words used would be under- 
stood by persons conversant with it. so it is lu the (s instruction of a 
federal Constitution which regulates the relations betwivcn the Federal 
Government and the Governments of the States These are by 
no means the same as those of prmeijial and agent. Csod in this 
eonnection, the word ‘ surplus ' itseff efuinotes some perioil of time 
OV'CV which the transactions which are to result in a surjilus are to 
extend, l^e word is one commonly used in relation to public 
finance, and always as connoting such a period— often called the 
‘ fioanetal year ’ This must be so from the nature of the case, 
noee the operations of government are continuous and extend over 
long periods. The revenue is not collected, nor are disbursements 
made, in equal amounts from day to day, or from month to month. 
Tbtus it must happmi that in one month the receipts largdy exbeed 

disburaeTniSata, while in onothm' the disbursements exceed the 






IttSTEIBUTION OF SUEPUJS. 


roeetpto. The word ‘surplus,’ used in saoh a ooix»e;}tio%oiaBti^iecl»- 
fore be read in a sense which recognizes *:hin canditioti and giT*!* 
effect to it. And, since the divisible surplus under section 8^ is 
made up of the aggregate of the balances payable month by month 
to the States, it follows that the balances themselves must be so 
oaloulated that the aggregate shall not exceed the amount of the 
surplus itself. It follows that, until the time has arrived at 'Which 
the actual surplus is known, the calculation can only be approximate. 
For these reasons it is impossible to hold that the balances are to 
be finally struck as of the last day of every month. The plaintifis 
rested their whole case upon this contention, which is, in my judg- 
ment, untenable. It follows that, if a sum of money is la'wfuly 
appropriated out of the Consolidated Revonut for a specific purpose, 
that sum cannot be regarded as forming part of a surplus until the 
expenditure of it is no longer lawful or no longer thought necessary 
by the Government " 7 C L R . at pp 189-191 > 

Mr Justice O'Connor said — “It is no doubt the right of 
the States under section 94 to have returned to them every month 
all revenue of the Commonwealth which remains after providing 
for Commonwealth expenditure But the Commonwealth is entitled 
^ accordance with wcll-rocognized methods of public finance to 
accumulate revenue to be paid out later in the execution of some 
Commonwealth power When moneys are duly appropriated out 
of the Consolidated Revenue and allotted for such special purpose 
they may bo treated in the asccrtauiment of surplus revenue aa 
Commonwealth expenditure. But if the moneys are for any reason 
not expended and go back mto the Consolidated Revenue they 
must again be brought into the acooimt between the Commonwealth 
and the Stati*s, and the debit readjusted. I am. therefore, of 
opinion that the Commonw'ealth is entitled under the powta'S con- 
ferred by the Constitution to charge against the States as Common- 
wealth expenditure the amounts paid out of the Consolidated Revenue 
under 8X>ecial apjiropriation into the two funds mentioned in the 
special case ” : td , p 199. 

Mr. Justice Isaacs said — “ It the Surplus Revenue Act li>06 
is valid the sum of £1GO.OOO claimed by the State of New South WaJea 
has been lawfully deducted by the Commonwealth. That Act 
cannot in any view of the effect of section 94 of the Constitutimi be 
invalid unless it purports to authorize the Commonweal^ to deduct 
that which i» ‘ surplus revenue ' within the meaning of section 94., 
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To detwmine that point ire must go back to seetion 81 of tlie Ooor 
ffbitution, which I t.ake to be the governing provision npon the 
question ” : id., p. 200. 

“ So long as any purpose of an appropriation remains unfilled 
but still existent and awaiting performance, it appears to me a 
hopeless contention that money which stands ' appropriated ’ for 
that purpose, and therefore unavailable for any other Common- 
wealth pinpose, is yet money which not only may, but in such cir- 
cumstances as the pre.sent, must, be diverted from the Common- 
wealth altogether and paid over irrevt)cably to the Statos. Such 
money cannot, as it scorns to mo, be regarded as ’ surplus rov'eiiue.’ 
Surplus revenue means free revenue, that is, not marked out by 
Parliament as required by the Commonwealth for carrjing out pur- 
jKJses lawfully resolved up<Mi ” • 7 C L R , at pp lihl-20(t. 

Mr. Justice Higgins said “ In this action the State of New 

« 

South Wales claims, in effect, that the several States are entitled 
to receive month by month, from the ('omraonwealth the whole of 
the revenue collected bj" the tVimmonwealth that has not been 
actually expended by the Coininonwealth - tliat has not been 
applied in actual pajmei t by the Coinnionwealth If this claim 
is right, the Commonwealth Parliament has no power to jtro^'ide* 
out of its revenue in fat months for cxpenditrro which it for.sees 
m the near future— say for raval defci'ce, or forfirarcial assistaiice 
to a State (under section 90 of the CouNtitution) , and the power of 
the Coinnionwealth Tna-si ror in iiiakii g financial arrangements 
must be grievously crippled. But if such is the moaning of the 
Oonstitution, it is our duty to give effect to it ” ; 7 C L.R., at p 203. 

Customs duties ol Western AustraliiL 

95. Notwithstanding anything in this Constitution, 
the Parliament of the State of Western Australia, 
if that State be an Original Statue, ma>', during the first 
five years after the imposition of uniform duties of 
customs, impose duties of customs on goods passing into 
that State and not originally imported from beyond the 
limits of the Commonw^ealth ; and such duties shall be 
collected by the Commonwealth. 

But any duty so imposed on any goods shall not 
oxceed diiriilg the first of such years the duty charge** 
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dBlieev»8, iiMeit iMted, as ai}f«fctec«d> so'far aswgards thacteami^ 
thm of gocxls to be taxed, as it was before the establishment ot the 
tlommonwealth ; but the duties, as prescribed by that Legialatore 
<fid not attach, by virtue of the Western Australia Tariff Act, to 
goods which are imported from beyond the limits of the Common- 
weidth. The imposition of duties on foreign goods was within the 
exclusive authority of the Parliament of the Commonwealth. 
Hie third paragraph of section 95 of the Constitution was to be read 
as a govermiig enactment qualifying the construction of every 
Federal Tariff. Its effect was that if the rates imposed by the 
Western Ausiridian Tariff on any goods of Australian origin were 
higher than the rates prescribed by the Federal Tariff upon the 
importation of like goods, that Tariff is to be. reod in Western Aus- 
tridia as if the higher rate w-ero prescribed bj it The taxation of 
foreign goods was therefore the Act of Parliament of the Common- 
wesdth, and not .of the Parliament of Western Australia The 
expression “ like goods ” in acctimi 95 is merely a term of comparison ; 
it includes such goods non-Australimi origin as are of the same 
ilescription a.® the goods mentioned in the Western .Australian 
Tariff, and is not limited to goods of a class which is presently of 
Australian origin : Murray <f Co v. Collector of Customs, (1903) 
1 aL.R, at p. 26. 

Financial aasistanoo to States. 

96. During a period of ten years after the establish- 
ment of the Commonwealth and thereafter imtil the 
Parliament otherwise provides, the Parliament may 
grant financial assistance*®* to any State on such terms 
and conditions as the Parliament thinks fit. 

§166. “FUTANCIAL ASSISTANCE TO THE STATES.’* 

LEGISLATION 

SuBPLUs Revenue Act 1910, Section 5. 

The Tasxaniak Gbant Act 1912. 

Thb Cohmonweaeth Budget 1913. 

Western Anetamlia. , 

Under the proviaionn of the Surplus Revenue Act 1910, section 
5, ptrotMon was mode that during Uie period of ten years bej^iining 
Ist July 1910, the Commonwealth should pay to the State oi Was- 
teen AuMiralia,* tiy monthly instalments, an annual sum which in 
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thci first year should bo £250,000 and in each subsequent yeu( should 
be prt^fressi-vely diinmwhod by the sum of £10,000. One hatf of 
the amount of the })aj inents so made was debited to all the States, ’ 
iacluding the State of Western Australia, in proportion to the 
number of their ])oople and the sum so debited to a State was to 
be dwlueted by the Commonwealth from any amount payable to 
the State un<lor th<“ Surplus Revenue Act. 

The following amounts have been paul to the State of Western 
Australia under section 5 of the Surplus Revenue Act 1910 — 


1910-11 

£242,222 

1011-12 

232,26,5 

1912 1.3 

222,5.54 

1913-14 

212,751 

1914-15 

203.127 

191.5- Hi 

193..544 

191(1-17 

183,974 

1917-18 

174 350 

Total 

£1 ,664,787 


Ttismania. 

The Tasmaiuau Crant Act 1912. ]Uovided that a sum of £500,000 
^w«s to be set aside to be paid to Tasmania b^' ten annual irstal- 
menhs. commencing at £9.5.000 and progressively dinnnishiiig by 
£10,000 until E.j.OOO is readied I5y the Coninionwealth Budget, 
1913, a further .sum of i'400.tH)0 was allotted to Tasmania to be 
jiaid in nine annual instalments, commencing at £5,000 and pro- 
gressively increasing by tlO.lMX) until tlie last paj'inont The 
re.sult has been Common-wealth grants to Tasmania as follows — 

Financial year 1912-13, £95,000. 1913-14. £90,000. 1914-15 
£90 0(K1, 1915- 1() £90.000 191(*-17. £90.000 . 1917-18, £90,000-- 

Total £54.5.000 

Payments of £90,000 each financial year will be made to Tas- 
mania until 1920-21 and one of £85.000 for 1921-22. 

Audit 

97. Until the Parliament otherwise*®' pro5ides, the 
laws in force in any Colony which hlas become or 
becomes a State with respect to the receipt of revenue 
and the expenditure of money on account of the Oovem- 

I. p. 54 
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ment of the CJolony, and the review and audit of such 
receipt and expenditure, shdil apply to the receipt of 
revenue and the expenditure of mcmey on account of 
the Commonwealth in the State in the same manner as 
if the Commonwealth, or the Government or an officer 
of the Commonwealth, were mentioned whenever the 
Colony, or the Government or an officer of the Colony, 
is mentioned. 

§ 107. UNTZL PARLIAMENT OTHERWISE PROVIDES.'’ 

LEGISLATION. 

Audit Act 1901. 

By this Act the Governor- General wa.s empowered to appoint 
some jiersoit to, be Auditor-General of the Commonwealth to hold 
ofHoe during good behaviour The Auditor- General may appoint 
State officers or other persons to be his deputies within the States 
and in that capacity to jierform certain jKivvers and fiinetionK. 
The duties of public accountants are defineil, provision is made for 
the collection of public moneys and payment of the same i’ to srcli 
bank as the Treasurer may direct, to the credit of the (Vomi. Ko 
money may he drawn from the Commonwealth jMiblic account 
except m the manner provided for in the Act Provision is made 
for the audit and inspection of accounts and for jiresentation of 
annual reports to Parliament. Separate accounts are to be kept of 
moneys raised by way of loans and sejiaiate accounts for trust f imds. 

Amending Audit Act 1909 

This amending Act provides for the apjiointment of accounting 
officers instead of public accountants The “ Guarantee Piuid ” is 
defined as the Guarantee Fund established for guaranteeiT g the 
Oatnmonwealth against loss arising from the fraud or want 
fidelity of officers The Treasurer maj' jiermit certain accounts to 
he paid before being certified. Other clauses relate to unclaimed 
mjlitia pay, debiting expenditure charged to Treasurer's advance, 
periodi for auditing and inspecting accounts, power to dispense with 
detailed audit in'certain special cases, and the Treasurer’s quarterly 
statement of receipt and expenditure. Provision is made for 
establisliinig a number of trust accounts — such as the Oommonwealth 
Anunonitioiq Account, the Small Arms Ammunition Account, the 
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Uoelainuxl Militia Pay Account, the Naval Agreement Aoomnit, 
the Ocean Mai! Account, and others, into which aooonnta money ^ 
appropriated by law may be paid and kept until required for dis- 
tnbution and where such money remains without lapsing into thb 
Consolidated Revenue at the end of each financial year. 

Trade and commerce includes navigation and State railways. 

98. The power of the Parliament to make laws with 
respect to trade and commerce extends to navigation^®®, 
and shipping, and to railways the property of any 
State. 

§168. “NAVIGATION AND SHIPPING.” 

1J5CISLATION 

Sea Carkiaoe of Goons Act lfiU4 

See NoU's to CocHtitution section .">1 (i ). Inter-State and 
External Trade, ji 272 

Seamen s ( omfensation Acr IfiOS) 1911. 

• Set' Notes to (on.stitiition. section .ll (i.). Inter-State and 
External Trade, p 27.’> 

Navigation Act, No 4 of 1913 

Reserved 24th December 1912 

Royal assent proelaiiiu'tl 24th October 1913. 

This Act was passed bv the Comnionwoalth Parliament m the 
exercise of power coaferretl partly by the Constitution, section 98, 
and partly under the power conferred on Colonial Parliaments 
generally by Imperial legi.slation in the Merchant Shipping Act 
1894, sections 102, 2<>4. 280, 444, 478. 

Application of Act. 

This Act 18 to be read and construed subject to the Constitu- 
tion, and so as not to exceed the legislative power^of the Common- 
wealth, to the intent that where any enactment thereof, would, 
but for this sub- section, have been construed as being in ex»««3 
of that power, it shall nevertheless be a valid enactment to tile 
extent t« which it is not in excess of that power : s. 2 (?). 
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This Act does not »p|dy to any AustraJiau trade ship, limited 
coast trade ship, or river and bay ship, or her nmter or crew, unless 
the ship - 

(a) is engaged in trade or cooimeroe with other countries or 
among the States ; or 

{h) is on the high seas, or in waters a'hicli are used by ships 
ei^aged in trade or commerce with other countries or 
among the States , or 

(r) is in territorial waU^rs of any territor\ which is part of 
the rommonwealth .s 2 (1) 

Exemptions. 

This Act (hies not apply to shi}>s belonging to the King s Kav^ . 
or the Navy of the rommonwealth or of any lintish possession, or 
to the navy of ‘am foreign govennnont s .‘I 

Coastal Trade. 

A ship I.S deemed to he engaged in the eoatling tiade, if she 
takes on board pa.she!ig(‘rs or cargo at a•l^ poit m a Stale, or a 
territoi-y which is part of the t'onnnou wealth, to be carrieil to, and 
landed at, any othei port in the vaine State or TeiTitor^ or in an\ 
other State or other such Tenitorr \ shiii is not deeiiK'il to he 
engaged in the coasting trade by reason of the fact that she carries 
passeugeis who hold through tickets or c.aigo < oiisigued on a through 
bill of lading to or fioiii a poit beyond .^ustialia and Comnion wealth 
Territories and which is not transhijifHst to or from any .sluji trading 
exclusively in Australian waters .s 7 

C«rtificated Officers. 

If a ship registered in Australia or engaged in the coasting 
trade goes to sea without a duly certificated master and officers, 
according to the scale set out in the Schedule I , or as prescrilied, 
the master and owner of the ship shall be guilty of an offence - 
s. 14 (1). 

Certidcates of competency shall be granted in accordance witli 
the Act for eac^ of the following gradtw of officers ■ — Pinaster , first 
mate ; second mate ; engineers — first class, second class, first class 
OQoet engineer, second class ooaet engineer, third class coast engineer : 
8. 16 (1) 



S«& 98.3 TO NAVIGATION. SHIPPING, RAILWAYS. 853 

Bsttiflb HAtuuuditjr and Bnghsh Lassoage. 

No person shall engage or go to sea as an ofiBcer, in any sliip 
registered in Australia or engager! in the coasting trade, who is 
not a British subject and thoioughly conversant with the English 
language • s 26 

Supplying Seamen. 

No person other than a superintendent a ''Camcn’s inspector, 
or the owner master mate or engineer of a ship shall engage or 
supply a seamen u appienliu to he entmd on board the ship; 
s 29 (1) 

Apprentices. 

All indeiituies of ajiprentH eship to thi sta service made in 
Australia shall be m tlie prescribed form and shall be exeentc*d by 
the partic's theneto in tin* nrcsencc of a snjx iintendent s 34 

Bating of Seamen. 

A seaman shall not he entitled to the* latmg of \ B (an able- 
bodied seaman) miles', he lias starved at scsi for at least three years 
before the mast oi as an appentice and is ('ightwi sears of age, 
bift emplo\mcnt in limited coast trade ships unclm thirty tons 
.(hall only count as sia semee tiji to the period of two \ears of that 
employment but an\ -(aman uho has Ix'en lawfull;^ rated as B , 
before the c'ommencemeiit of this \et eontimu's to be entitled to 
be so ratc'd s .39 ( I ) 

A f.c'aman shall not bt i ntitled to the rating of O S (an ordmarj' 
seaman) unless he lia-s m iccd at sta for at least one veai before the 
mast or a« an apprentice .a d is scaentcs'ii \ears of age s 39 (2) 

The Crew. 

Even shiji 1 (‘gist eu <1 III Viistralia amlcner’y othei shij) (British 
or foreign) engaged in the coasting tiade, shall carry as ciew the 
number and description of jiersons specified in the scales set out in 
Schedule II or presenbed, or specified for th(‘ ship by the Minister, 
after advice from the Mamie Council ten be apjiointed under the 
Act but the Mmisler ma> exempt any ships fronj the operation of 
this section in regard to bo vs oi apprentices s, 43 

Thb Agreement. 

The master of a ship, other than a limited eoas^t-trade ship 
of less than fifty tons gioss registered tonnage or a river at^d bay 
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ship, who oi^agoB any seaman in Australia, shall enter into an 
agreement with him in the prescribed form, in the presence of the 
superintendent ; s. 46 (1). 

GUigation as to Seaworthiness. 

In every contract of service, between the owner of a ship and 
the master, or between the owner or master and any seaman or 
apprentice, and hi every instrument of apprenticeship relating to 
the sea, there shall be implied, rotwnthstandmg an;y agreement to 
the contrary, an obligation on the owner of the ship that the owner 
and the master, and everj agout charged with loading the ship 
or preparing her for sea or sending her to sea, shall use all reason- 
able means to ensure the sea worth in e.ss of the .ship for the voyage 
at the time when tho vo 3 ’age begins, and to keep her in seaworthy 
condition for the voi'age during the voj'age s 
« 

Discharge of Seaman. 

When a seaman is di.scharged from an.v .ship (except a limited 
coast-trade .ship) the master shall sign and give the seaman, in the 
presence of the sujierintendent. a discharge in the juescribed form 
s (51 (1) 

Seamen's Wages. 

An agreimicnt mad*' in Australia shall not contain an_v stipnla^ 
tiou for the pavnneiit m advaiic(‘. to an.v seaman or other jierson, 
of tlie wages or aiis ]iortioii thereof No shi(x)wner. master, oi 
other jM>rson. shall pa.\ or agrei' to pav any wages in advance to or 
on account of aiiv seaman luigaged in .Au.stralia s 6t» (1) (2). 

Allohnent Notes. 

A seaman engaged m Au.straha on a foreign-going ship for a 
va.vage calculated to exceed twm months niaj-, before the com- 
mencement of the voltage make stipulations subject to the approval 
of the .sujierintendent as to terms and conditions for the Hllotment, 
during his absence, by means of an allotment note (a) to his grand- 
parents, jiarents, wifi*, brothers, sisters, children, or grand-children, 
or anj’ of them , or (b) to a savings bank, or any portion of the 
wages he ma.v earn on the voyage : s. 70 (1), 

4 

Payment of Wages. 

When a seaman is discharged before a superintendent, the 
master or owner of the ship shall pay his wages through or in the 
presence of a supwintendent : s. 78. 
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Aceeant of Wages. 

Every master shall, before discharging a seaman, deliver to • 
him at the time prescribed a full and true account, in the prescribed 
form, of his wages, and of all deductions to be made therefrom on 
any account whatever s 76 (I) 

Wages and Frovisions. 

A seaman's right to wages and provisions shall bo taken to 
begin either at the time at which he commences work, or at the 
time specified in the agreement for his commencement of work or 
presence on board whichever first ha])pens s 82 

Recovering Wages. 

The Supreme Tourt of anj State, and any Court having Admir- 
alty jurisdiction, and any Court having civil jurrsdiction in respect 
of the amount of the claim, shall have jurisdiction J;o trj- and deter- 
mine the following causes — aiij claim by or on behalf of a seaman 
of a shij) for w'ages earned by him on board the sluj) whether under 
a s'pecial contract or otherwise , any claim by or on behalf of the 
master of a ship for wages earned bv him on board the ship, and for 
disbursements made bv him on account of the ship s 91 (1) 

Where an\' sum nol cxcis'ding £.">() is due for wages to an}' 
seaman or apprentice he or a jK-rson duly authorized on his behalf 
may sue for and recover it wuth costs in a tJouiit}' Court, District 
(Vuirt, or Isical Court of a .Stab- oi a ('ourt of summary jurisdic- 
tion s 92 (1) 

Discipline. 

.Any master, seaman or ajiprcntice who by wilful breach of 
duty or by iii gleet of duty, or by reason of drunkenness (a) does 
by any act temling to the immediate loss, destruction, or serious 
damage of the ship or cargo, or tending immediately to endanger 
the life or limb of a jawson lielongiiig to or on board the ship , or 
(h) fails to do any lawful act proper and requisite to be done by him 
for preserving the ship or cargo from immediate loss, destruction, 
or serious damage or for preserving any person belonging to or on 
hoard the ship from iiiiiiiodiate danger to life and limb, shall be 
guilty of an indictable offence s 99 

Bad Frovisions or Water. 

If throe or more of the crew of a rfiip consider that their pro- 
visions or water are of bad quality, or defiment in quantity, 
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may complain thereof to a superintendent, who sh^l examine the 
•provisions and water or cause them to be exo^nined : s. lift (1). 

On every ship registerwl in Australia or engaged in the coasting 
trade in either of the following oases, namely («} if during a voyage 
the allowance of any of the provisions required by the prescribed 
scale is reduced ; or (fc) if it is shown that any of the provisions 
are or have during the voyage been of bad quality, the seaman 
shall receive compensation for that reduction or bad quality, 
according to the time of its continuance s 1 Ift (1) 

Health. 

The Minister may appoint an\ }>ersoii legally qualified as a 
medio^ practitioner in any State to be a medical inH}H-cUvr of aeainen. 
and may fix hi.s ronmucration. A medical inspector of seamen 
shall on applicatvm by the owner or master of a ship, or by the 
superintendent, examine anj seaman applying for einj)lo3 ment or 
emirioyed m that ship, and give to the suiioiinteudeiit a reiKirf 
under his hand stating whether the seaman is in a fit state for duty 
at sea, and a copj' of the report sliatl be given to the master or owner . 
8. 123 (1) (2) (3).' 

Medicid Attendance. 

If the master or a si^aniau or apprentice belonging to a .whip 
receives any hurt or uijurj or contracts disease in the .service of 
the ship , or suffers from anj- illneas (not being venereal dLsease 
or an illness due to his own wilful act or default, or to his own mis- 
behaviour). the expeuw* of jiroviding the neceasiirv surgical and 
medical advice, atlcndaucc, anti nicdicine, and also the expense of 
the maintenance of the master, .seaman or apprentice until he is 
cured, or dies, or is brouglit or taken back if shipped in the King's 
dotnimons, to the port at which he was shipjietl. and of his convej'- 
auoe thither, and in case of death the expense (if iwiy) of his burial, 
shall be defrayed b^r the owner of the ship, without any deduction 
therefore from his wages ; s. 127 (1). 

Acommnodation. 

The owner of e'v'ory steamship registered in Australia, or engaged 
in the coasting trade, shall make provision to the satisfaction of 
the medical inspector or the prescribed ofHoial for the adequate 
venrilaticm of the offioers' rooms, engine-room and stokdiole ; 
and ]^vide for each ofileer, up to at least four, a separate room 
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having a cubic content of not less than one bundled and eighty 
feet, and having a separate entrance to the deck, and not opening 
directly into the engine-room or m the case of limited ooast- trade 
steamsbipr of loss than 3()0 (ons gross registered tonnage, provide 
for each two officers a separate room, having a cubic content of 
not less than three hundred and tiity cubic feet , and having a separate 
entrance to the d<H“k, and not ojiening directly into the engine-room, 
or ill the cast' of iiv'er and bay ships, provide for the officers such 
accommodation as is prescribed s Kb") 

Every jihue in a ship regntered in Australia or engaged in the 
coastijig trade, which is appropnaUd to tht' berthing accommodation 
of seamo'i or apprentiee.s, shall have siiecihed accommodation ' 
s i;ifi (1) 

Protection of Seamen. 

Any seaman or apiirentiee may demand pormission to go 
ashore at a eoiueiuent time m order to consult a superintendent or 
justice, or to take legal proeeedmgs again i.t thi' master or any officer 
of his ship No ma.stor or officer, luiowing that any seaman is 
desirous of going ashore for any such purpose, shall prevent hjs 
•going or nnreiwonablv lefiise Inin leave s 13!) (1) (2) 

Property of Deceased Seaman. 

If a .seaman or apprentiei- belonging to any .ship, the voyage of 
which IS to termmate m Australia, dies during that voyage, the 
master of tlie ship shall take charge of any money and effects 
belonging to the seaman or apprentice which arc on board the ship 
The master shall enter in the official log-book the prescribed par- 
ticulars s loti (1) (3) 

WOls of Deceased Seaman. 

Where a deeea.sed seaman or apprentice has left a will, the 
Minister may refuse to pay or deliver the above-mentioned residue — 
if the will was made on board ship— to any person claiming under 
the will, unless the will is in writing, and is signed or acknowledged 
by the testator in the presence of, and is attested by, the master 
or first mate or only mate of the ship . and if the will was not made 
on board shij) — to any person claiming under the will, and not 
being related to the testator by blood or marriage, unless the wlH 
is in writing and is signed or acknowledged by the testator in the 
presence of and is attested by two witnesses, one whom is ^.s^iper- 
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nitiendQnt, or is a minister of religion officiating in the place in -which 
the wiU i« made, or is a jwstice, or, vrhere there are no such x»e®eon 
a British Consul, or oifioer of customs . s. 157 (1). 

Belief to Seamoi’s Families. 

Where, during the absence of any seaman on a voyage, his 
Avife, or any of his children or step-children, obtains relief from any 
public institution for the relief of destitute persons in Australia, 
that institution shall be entitled to be reimbursed, out of the wages 
of the seaman earned durii g the voyage, any sums properly expended 
during his absence in the maintenance of those members of his 
family, 80 that the sums do not exceed certain proportions of his 
wages • 8 161 (1) 

The Log. 

An ohicial log^n the presonlwd form shall be ke]>t in ever} 
ship other than a limited coast-trade ship of less than fifty tons 
gross registered tomiagi' or a river and bay ship , s 171 (1). 

Foreign Seaman. 

If any foreign seaman is absent from his duty without leave 
whilst his ship is within Australia, any justice upon complaint on , 
oath may issue his warrant for the apprehension of the seaman, and 
thereupon may, at the request of the Coa.siil of the country to which 
the ship belongs, and on proof of the absence without leave, order 
the seaman to be conveyed on board the ship, or delivered to the 
master or mate of the ship, or to the owner of the ship or his agent, 
to be so conveyed : s 178 

SteunHships. 

Every steam-ship shall be surveyed once at least in every twelve 
months by the prescrilied surveyor. A surveyor, aftiT making a 
survey of a steam-ship, shall furnish a rejiort thereof, in the pre- 
scribed form, to the Minister • s. 163, s. 164 (1). 

Wftter-taght Partitions. 

All steam-diips registered in Australia or engaged in the coast- 
ing trade diall, if required, be divided by water-tight partitions, 
and have water-tight false bottoms, as prescribed • s. 206 (1). 

B^oMssrocfbir 

A ship diatt not he deemed seaworthy under this Act unless 
she is hi a fit stote os to condition of hull and equi^nent, boilers 
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and inachinory, stowage of ballast or cargo, number and qaalifico- 
tions of crew inchulmg officers, and in every other reapeet, to 
encounter the ordinary perils of the voyage then entered upon ; 
and she js not overloadetl s 207 

Life-saving Appliances. 

The xin'senbed life-savmg appliances shall be carried by ships, 
and shall be used and kept available for use as prescribed s. 215 (1). 

Deck and Load Liners. 

E\er> ship shall bc' p<‘rina:ientl\ and conspicuously marked 
with lines, m this Act called deck-lines and load-lines s. 218 (1). 

Signals of Distress. 

The niastei of a ship shall not take her to sea unless she is duly 
furnished nith the prc'scriherl signals of distress s 228 

• 

Compasses. 

The compasses of cmtv sisi-going ship must, except as pre- 
sciilasl he pioiK^rij adjustinl by an adjuster of coinjiasses licensed 
in the pKsenhed mannei s 232 (1) 

Boat Drill. 

Tlie mastm of e\er\ ship registered m Australia or engaged 
in tlu‘ coasting trade shall exert isc his crew in boat drill in such 
nianner, <i:id at ^uc^l intervals as arc prescribed , and shall enter 
full particnlarv ot each drill in his olhcial log-hook s 235. 

Anchors, Cables, and Gear. 

All anchoi^ and chain cables, exceeding in weight one hundred 
and sixt\ eight jituinds for use on British ships, and all gear used 
for loading or discharging cargo into or from any British ship regis- 
t<'rcd in Austialia or engagetl m the coasting trade (wdiether so used 
tm the shij) or not) shall he tested, jiroved. and marked in the manner 
prescribci! s 23(i 

Dangerous Goods. 

No jierson shall -send b_\ or carry in any ship any dangerous 
gootls, unless the de,scription of the goods, and the name and address 
of tht' sctider and consignee, are distinctly marked on the outside Of 
the package eontaining them . and notice in writing (m additiem "to 
onlinary shipping docnineiits) of the desoription of goods 
been given to the owner or master of the ship, at or before the lime-" 
of carrying or sending the goods to be shipped . s.'249. 
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■ The Governor- General may make rules for the preventnm of 
collisions at sea, and for pr«.»soribing what lights and signals are to 
be used by ships . s. 258 (1) 

Report of Acddente. 

The owner or master of any ship which, during her voyage to 
any port in Australia or when within the limits of Australian or 
the territorial waters thennif has sustaiuHl or caused any accident 
occasioning loss of life or au\ serious injiirv to anj person . or has 
received an\ damage likel\ to render her unM'a.worth% , or her boilers 
or machinerj' inefficient, shall repoit the same within twenty-four 
hours after the happetimg of the event, or after her next arrival at 
any jxirt m Australia to the jierson and in (he form pre.scnbed 
s. 268 

Passoigers. 

The regulations may, in regard to ships tuigaged iii the coasting 
trade, pretxjnbc anj’ matteis or things neccs-sary or couv(>nient for 
regulating the carriage of passengers generally . s 270. 

Hospital AcoommodatioQ. 

Every foreign- gouig ship traduig regularly with the t'ominon- 
wealth , or Australian-trade shiji on a voyage hetAVisni consecutive 
ports which exceeds a prese.rdM*!! distance and having 100 iiersons 
or more on board, shall be provided with hosiiital aeconnnodation ■ 
H 271 (1) 

PassMigers Wrecked. 

If any ship carrying passengers is wrecked, or is disabled and 
unable to proceetl on her voyage within a reasonable time, whilst 
f«i her voyage from or.e part to another in Australia ; or any ship 
carrying jiasstmgers coming from any jmrt outside Australia is 
wrecked on the coast of Australia, the owner or master shall cause 
the passengers to be taken on to their dcstmation, and shall defray 
their mamtonance until so taken on , if any passenger is tendered 
and accepts the return of the passage money paid by him, such 
liability shall cease : s. 272 

Biglit of Aotitm Iqr Passenger. 

Nothing in this Part this Act shall take away or abridge any 
right of aothm m^ych may accrue to a paeseng^ in any ship, or to 
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any other person, in resjKJot of the breach or non-performance of 
any contract made between or on behalf o| the passenger or other 
person and the master, charterer, or owner of the ship, or his ageilt : 

H 276 

The Coasting Trade. 

No sliip shall (*ngage in the coasting trade unless licensed to 
do so s. 288 (1) 

Wages. 

Every seaman em[)lovc<l (ni a ship engaged in any part of the 
coasting trade shall, snh|ect to anA' lawful dediietions, be entitled 
t-o and shall be yiaid for the jx'riod during which the ship is so 
engaged wages at the cm rent rates ruin g in Ainstralia for seamen 
etn])l(t\e,rl in that pait of llu* roasting trade, and may sue- for and 
iccovei tho.se nages In the ca.se of ships trading to places beyond 
Australia the wages to nhich a seaman i.s ontitfed under this sretion 
shall be jmid hefon- th(> departure of the ship from Australia, and 
the master shall ])rodnce t-o the satisfaction of the Collector at the 
last port ot departme in Australia evidence of their payment : 
s 280*1) (2) 

If tlic seamen employed on aiiv British ship were not engaged 
in Australia, the master shall, befoie the ship engages in the coast- 
ing trade make and sign, before a superintendent, a memorandum 
on the agreement siiecifymg the wages to be paid to the seamen 
w'hilst the sh ip engages m the eoastiiig trade, and that memorandum, 
when eountersigned h\ a superintendent, shall have e-ffect as an 
aKreenient between the masteu and those seamen .s, 200 (1). 

Whi're under the original agreement a seaman is entitled to 
paid at a highei rate of wages than the rate ruling in Australia for 
seamen in a corresponding ratmg, nothing ui this section shall 
affect his right to such higher rate during the engagement of the 
ship in the eoastmg trade s 200 (2) 

No provision in any agreement, whether made in or out of 
Australia, shall be taken to limit or prejudice the rights of any' 
seaman under this Part of this Act ■ s. 291 (y. 

An award of the Commonwealth Court of Conciliatioa and 
Arbitration which is binding on or applicable to seamen em|do^ed 
in the coasting trade, or a certificate of a Registrar or Deputy 
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trar olt that Ooiirt, certifying what are the rates of wages ruling in 
AttstnUia for seamen employed in any part of the ooasting trade, 
^all be prima fact* evidence of those rates of wages : s. 292. 

Pilots and Pilotage. 

The Oovernor- General may proclaim the ports at which the 
emi^oyment of a pilot shaJl be compulsory. At any such port the 
pilptage shall be performed by a pilot in the public service of the 
Commonwealth . s. .3.% (1) (2) 

Jnriadietion. 

For the purpose of giMug jurisdiction under tliis Act. ev'ory 
offence shall be deenioil to have been committed, and every cause 
of complaint to have arisen, either — (o) in the place in which it 
actually' was committed or arose , or (b) in any place in which the 
offender or person <v5mplained against is • s 378. 

Where any district within which any Court has jurisdiction 
is situate on the sea coast, or abuta on or projects into any navigable 
water, the Court shall have jurisdiction over any vessel b«r g on 
or lying or passing off that coast, or being m or near that navigable 
water, and over all persons thereon or belorgu g thereto, in the , 
same manner as if the \ easel or persons were withm the limits of 
the original jurisdiction of the Court s 380 (1) 

Where any person — (a) being a British subject, is charged 
with having committed an offence on board a British ship on the 
high seas or in a foreign port or harbour, or on board a foreign ship 
to which he does not belong ; or (b) not bemg a British subject, is 
charged with having committed an offence on board a British ship 
on the high seas, and that person is found within tlie jurisdiction 
of any Court m Australia which would have had cognizance of the 
offence if it had been committed on board a British ship within 
the limits of its ordinary jurisdiction, that Court should have 
jurisdiction to try the offence as if it had been so committed : a. 381. 

Any offence against property or person committed in or at 
any place either ashore or afloat, out of the King's dominions, by 
a master, seaman, or apprentice who at the time when the offence 
is committed is, or within three months previously has been, em- 
]^oyed in any British ship, shall be deemed to be an offence of the 
isame nature. an4 be liable to the same punishment, and be inquired 
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<rf, heard, tried, determined, and adjudged, in the same imwrw 
and, by the same Court and in the same place, as if the offence had 
been committed withui Australia s. 382. 

Power to detain Foreisn Ship. 

Whenever any mjuiy has, m any jiart of the world, been caused 
to any property belonging to the Kmg or the Commonwealth or 
any State, or to any of His Majesty’s subjects, by any foreign sl^p , 
and that any time thereafter that ship is found in any jiort of Aus- 
tralia or within three miles of the coast thereof, a Justice of the 
High Court or a Judge of the Supreme Court of a State may, upon 
being shown to him by any person appl 3 'ing summarily that the 
injury was probably caused by the ini«conduct or want of skill of 
the master or erew of the ship, issue an order directed to any officer 
of customs or other official named in the order, requiring him to 
detain the ship until such time as the owner, ij,iaster. or consignee 
thereof has- (i ) made satisfaetion m resjTect of the injury, or (n ) 
given security s 383 (I) 

Aostralltin Flag. 

The red ensign usuall.v worn bj' British merchant ships defaced 
as follows, namely — In the centre of the lower canton next the 
staff, and pointing direct to the centre of the St George's Cross in 
the Union Jack in the upper canton next the staff, a white seven- 
pomted star, indicating the six federal States of Australia and the 
Territories of the Commonwealth, and in the fly five .smaller white 
stars, representing the Southern Cross, is hereby declared to be the 
proper colours for all merchant ships registered m Australia, 
except in the case of ship for the time bemg allowed to wear 
any other notional colours in pursuance of a warrant from the King 
or from the Admiralty s, 400. 

Rivkr Muekay Waters Act 1913. 

Object of Act. 

The object of this Act was to ratify and provide for carrying 
out with modifications an agreement entered into between the 
Prime Minister of the Commonwealth and ^e Premiers of the 
States of New South Wales ,Viotoria and Sonth Australia, raepeet- 
ing the River Murray and Lsdie Victoria and other waters, and for 
other purposes. 
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Inta^Slaie AgieraEiait. 

'Rie agroeinent was made in September 1914, between the 
Prime Minister of the Oommonwealth, the Hon. Joseph Cook of 
the first parti and the Premier of New South Wales, the Hon William 
A Holman on behalf of that State of the seeond piurt and the 
Premier of the Stab* of Vietoria. the Hon. Sir A. .7 F^acock, on 
behalf of that State of the third part, and the Premier of the State 
of South Australia, the Hon Archibald Henry Peake of the 
fourth part By this agreement eertom ri'solutions were adopted 
with a view to the economical use of Ihe waters of the River 
Murray and its tributane.s for irrigation and navigation and to the 
reconciling of the interests of the Commonwealth and the riparian 
States. 


StcEage and Locks, 

The contracting partie.s agri'ed to .subnut such agieeiiient for 
the ratification of their resiiectivo Parliaments The work.s pro- 
vided for under the agreement wen* as follows 

(i.) the provision of u systeui of storage at Cumberoona or 
some other suitahle site or sites on the rjijHT River 
Murray to be approved of by the Comim.ssion (bcn*in- 
after referreil to as the ' I’pper Murray Storage . ' 

(ii ) the provision of a HV'.stem of storage at Lake Victoria . 

(iii.) the construction of weirs and locks in the course of the 
River Murray from its mouth to Echuca , 

(iv.) the construction of weirs and kxjks in the course of the 
Rivei Murnimbidgee from its junction with the River 
Mmray to Hay, or, alternatively, at the absolute dis- 
cretion of the (lovemment of New South Wales, to be 
signified to the (Jornmission within one year from the 
date on which this agreement comes into effect, the 
construction of weirs and looks in the River Darling 
extending up-stream from its junction with the River 
Murray and involving an equivalent amount of exficn- 
diture. 

WtMto to b« constricted. 

All of the works provided for in the next preceding clause to 
be oonstnictod at points between the mouth of the River Murray 
aiul Wenfwort'li shall be oimstructod hy the Government of South 
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Aastralia. Tte works on tho Bivw Muirumbidgee or on the Hiver 
Dso'ling above Wentworth (as the case may he) shall be eonstnieted 
by the Government of New South Wales. The works on the River 
Murray above its junction with the River Darling shall be con- 
structed by the Governments of New' South Wales and Victoria 
severally or jointly as may be mutually agreed upon by those 
Govemmenls or m default of such agreement may be determined 
by the Commission 

The weir.s and looks aforesaid shall be so constructed as to 
provide at all times of the year foi vessels draw'ing five feet of 
water. 

The coiLstiuction as provided bv this agreement both of the 
storage works and of the w'eirs and locks mentioned in clause 20 
hereof shall be commenced by the Governments of the several 
States as soon as ma}' be after this agreement comes into effect 
and shall be continued without cessation (other than may be due to 
unavoidable causes) until all of the said storage works and weirs 
and locks %re completed 

Drying and Snagging. 

After any weir or lock has been constructed under this agree- 
ment across or in any river all necessaiy' dredging and snagging 
up-.streain in the river (within the limits indicated by paragraph 
(m.) or (iv.) of clause 20 of this agreement) to the distance to which 
the navigability of the river is effected by such weir or lock, shall 
be carried out by the Gtovemnient by which it was constructed. 

Oovemment Control. 

Th<- works constructed by any (Government under this agree- 
ment shall be operated and controlled by such (Government ; and 
such Government, in the case of a weir or lock across or in a river 
the flow of which is regulated under this agreement, shall at all 
times (subject to clause 51 of this agreement) maintain thereat a 
depth of water sufficient for navigation by vessels drawing five feet 
of water and shall also collect any tolls prescribed for the use thereof 
for purposes of navigation. 

Cost of Works. 

The cost of cMxying out the works mentioned in clause 20 oj 
L.r. 6B 
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tiis agreement ia estimated at £4,663,000, and dUvU be borne by 
, the i«m< 2 aotingGk>vernmmta in the follotriag proportions, namely : — 
Commonwealth .. £1,000,000 

New South Wales .. .. £1,221,000 

Viotoria . . . . . . £1,221,000 

South Australia .. .. £1,221,000 

The estimated cost of the several works mentioned in clause 20 
of this agreement and herein more particularly specified is as follows, 
namely : — 

Nine weirs and locks from Blanchetown to Went- 
worth . . . . . . . . . . £865,000 

Seventeen weirs and locks from Wentworth to 

Echuca .. .. .. £1,700,000 

Nine weirs and locks from tho junction of the 
Rivers Murray and Murrumbidgee to Hay, 
or alternatively locks and wens from the 
junction of the River Darling with the River 
Murray up-stream in the River Darling and 
involving an equivalent amount of expen- 
diture . . . . . . . . . . £540,600 

Upper Murray Storage . . . . . . £1,353,000 

Lake Victoria Storage . . . . . . £206,000 

T(d]s w Traffic. 

The oontraoting Government or authority having the control 
of any lock may, from time to time, demand and receive in resxxsct 
of vessels carrying freight, passing through such lock, the tolls pre- 
scribed by regulations made by tho Commission appointed for the 
purpose of giving effect to the agreement. 

Xnaagniation. 

On Slat January 1017, the River Murray Waters Act was 
brought into operation by the appointment of a Commission con- 
sistiDg of Mr. T. Hill, Deputy Chairman, representing the Com- 
monwealth ; M^. J. S. Dethridge (Victoria) ; Mr. Dare (New South 
Wales) ; and Mr. Eaton (South Australia). One of the principal 
features of the scheme is a storage revenue of 1,000,000 act% feet 
eapaoi^ tq be created by the oonstructicin of a dam across the 
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Murray- Mitta Mitta Valley on tjio Upper Murray above Albury. 
•ntis work JE to be constructed conjointly by the Gov^rmnentas of. 
New South Wales and Victoria 

From the storage dam to Echnoa, the nver will not be locked, 
hut from Eohuca to Blanohetown in South Australia, 26 weirs and 
locks will be constructed, affording a» navigable depth at all tames 
for Vessel 8 drawing 5 feet of water The weirs and locks above 
Wentworth will be constructed by Victoria and New South Wales 
jointly, and below Wentworth by South Australia 

The Act enables the construction of locks and w'eirs in the 
Murrumbidgee River from its jucntion with the Murray Rivmr to 
Hay, or, alternatively, for an eqiuvalent expenditure of £540,000 
upon locking the Darling River from its junction with the Murray 
upwards. A system of storage is to be provided in Lake Victoria, 
to be controlled by South Australia. • 

The total expenditure involved by the construction of the 
worlds covered by the Act is estimated at £4,663,000, of which the 
Commonwealth Government will contribute £1,(X)0,000, and the 
three Statics interested will prov'ide the balance, in equal shores. 

is expected that the effect of constructing the River Murray 
storage scheme will be to .secure at all tunes a sufficient flow of water 
below Albury to permit of diversions of water for irrigation purposes 
on both hanks of the river , to provide stock and domestic water 
supply , to make good the losses on the river due to seep^e and 
evaporation and at the same time to give a navigable water-way 
of nearly 1,000 miles in length. 

The Mitta Matta storage basm which is the fifth largest work 
of the kmd m the world, has been already authorized. A weir and 
lock across the Murray at Tomimbury, 25 miles by road below 
Eeliuoa was officially inaugurated by the turning of the first aod 
by the Commonwealth Mmister of Works, The Hon. L. E. Groom, 
M.P., on the 14th June, 1915. Surveys are being made for the 
construction of a weir and lock near Mildura. 

The expenditure on which the Murray Waters Commismoii has 
authorized m the last twelve months, amounts tft £2,600,000- The 
total scheme on the original estimates was to have cost £4,663, OQO, 
but since the year 1914, the cost of material and labour have 
creased so considerably that a substantial advance on that esthna^ 
in actual expenditure, must be expected. 
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OONTBOL OF NAVAIi Watbbs AoT 1918. 

* The Governor-General is anthorimi to define the limits of navaf 
irnters in or near whieh ihe Commonwealth may have any naval 
establishment, docks, dockyards, arsenals, wharves, etc. Begula- 
tions may be made appropriating mooring places or anchoring ground 
of vessels having explosives, ammunition, tar, oil, or other com- 
bustible substances on board . imposing restrictions and precau- 
tions, and provisions for ensuring the projier protection of the 
vessels, establjghments, dockyards, and other property of the Com- 
monwealth, or the vessels of the Rf»yal Navy or the Royal Aus- 
tralian Navy. 

Sew or Explanatory Power. 

In the case of the Kahhin Oumerti e Wifmn, (191(1) 11 CLR., 
689, opinion was expressed by Griffith. CJ and O’CoNWoa, J., 
that section 9S of the ('.onstitutiop does not enlarge the ambit of 
the trade and commoroe flowers conferred by section 51 (I ) and that 
it was merely explanatory of that grant That case, however, was 
decided under a Seamen’s Compensation Act which appli^ to the 
coasting trade, which was held to be invalid 

■ Section 9H of the Constitution. " said Mr Justice O’ConnoiT 
“ 18 plainly explanatory only of the trade and commerce powers. 
It does not, as has been conteinlerl, ext<*nd them indefinitely with 
riMspect to navigation and shipping. 1 therefore take it as clear 
that it is not within the power of the Commonwealth Parliament 
to legislate with respect to the relation of the employer and employe*' 
on ships tradmg entin'ly within the limits of one State." Per 
O’CoSKOR, J. in the Knlxbia Cnee. (1910) H C.L.R , at p 707 

In the Inter case f»f the AuMraliun Steamahijte Jud. v. Mcdcdtn, 
(1915) 19 C.L R . 298 decided when the High Court was differently 
constituted and under a new Seamen’s Compensation Act limited 
to inter-state and external trade, it w’as held by a majority, 
Isaacs, Gavak Drm-, Powbrs and Rich, J.I., that section 51 (i.) 
and section 98 of the Constitution conferred upon the Common- 
wealth Parliament powt-r to legislate as to navigation and shipping so- 
fax as concerns foreign and inter-stato traffic, and in partlculiur to 
regulate the recijM-ocal rights and obligations of those engaged in 
carrying on that traflus by means of ships. 




EXTENDED COMMERCE POWEfiS, 


Sldpowoeis* Ualrility for Accidents to Seamot. 

Tbe ship Burwah owned by the Australian Steamships Ltdl' 
left Sydney on the 7th May 1913, on an inter-state voyage. The 
second mate, W Malcolm, lost his life at sea on that date by an 
accident arising, it was conceded, out of and in the course of hm 
employment His widow brought an action in the District Court, 
Sydney, against his employers, under the Commonwealth Seamen’s 
Compensation Act 1911. to recover compensation 

It appeared from the evidence that William Malcolm fell over- 
hoard from the Bvxwah at a spot winch was outside the territoriid 
limits of the Commonwealth, and was drowned The only material 
defence was that the Seamen's Compensation Act 1911 was invalid 
as not being within the powers conferred upon the Federal Parlia- 
ment under the C-oinraonwealth Constitution The District Court 
Judge having given judgment for the plaintiff fer £500 the defen- 
dants now appeal to the High Court on the ground of the invalidity 
of the Seamen's Compensation Act 1911 

Extension of Commerce Power. 

The validity of the .Act giving compensation to seamen raeetmg 
s'lth accidents arising out of and m the course of their employment, 
whilst engaged in inter-state or external eommeree, w'as sustained 
by a ^iiajonty of the High Court, Isaacs. Cavan Diiffy, PoWEaBS 
and Rich JJ (Gkiffith. (\l and Barton , J dissentmg) 

In delivering judgment. Mi Justice Isaacs said — " Tlie trade 
and eommeree poiver is exjiressly declared by section 98 to extend 
to ' navigation and shipping,' w hich are Imuted, of course, to 
inter-state or foreign operations That m itself, is, m my opinion, 
an ainjile basis to support the leguslation As trade and commerce 
with other conntrie.s, and a greater part of mercantile inter-state 
trade, would in itself iu>ce.ssaril5' mvolve carriage by means of 
ships, it IS difficult to see how the declaration of extension to ‘ naviga- 
tion and shipping ' has any substantial meaning unless the subject 
matter of ' navigation and shipping,’ so far as concerns foreign and 
inter-state traffic, is to be included in the ' trade and commerce’ 
controllable by the Commonwealth. ” Continumg His Honor sftid ’. 
— " The test of the contents of the words ‘ navigation ’ and ' ship- 
ping ’ is what they ordinarily meant in the systems of law in A«s- 
tridia at the time of Federation. The t^t has several times hedb 
applied by this Court, and has the concurrence of the’ftivy Couauti 
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« in s simihir ease ( /» r« MarHoffe Leffislation in Canada). Ute 
Merchant Shippiog Aots which applied here and the local 
•tatute on navigation and sfaippcug ranged over an area ■whiob» 
in principle, includes the matters said to be outside the ambit erf 
power.” His Honor referre<i to the 6th proi>osition in the S«eond 
Employera' Ltabdity Caaea, 223 U.S. , at p. 47, whioh reads as fol- 
lows : — ' The duties of oomiuon carriers in respect of the safety of 
their employees, while both are engaged in commerce among the 
States, and the liability of the former for injuries sustained by the 
latter, while both are so engaged, have a real or substantial relation 
to such commerce, and therefore are within the range of this poww. ’ ’ 

” Now it is evident to me,” said His Honor, “ that to leave 
outside the sphere of control, with respect to inter-state and foreign 
trade and commerce, all but the mere at't of supply of conim«lity 
or servnee woulc^ jvracticallj nullify the jKiwer. Limiting my 
observations to present purposes, the class of vehicle to be employed 
to appliances necessarv for safety, the classes of individuals to be 
employed either in relation to raep, language, age or sex, and per- 
haps to some o.vtent the contractual rights and obligatiwis of the 
carrier and the public, would all be outside the ]X>wer But if not, 
then it is not easy to see why anj niodihcatioii of common law o» 
statute law affecting the relations of employer and emj[rfoye<n while 
engageil in oo-op<*rating m the trade and commerce, so as to ocpiduco 
really or substantially to affect the service rendered to passengers 
or to shippers, is not part of the neceasary control of the subject 
If, for instance, a jihj'sical bar habituali;; stood on a ship between 
the sailors and the passengers so as to prevent timely aid in a 
moment of danger, no one would dispute the right of the Ouinmon- 
we^th Parliament to rwjuire its removal And if the State law 
— whether common law or statute law - ho rt»>trioted a sailor’s 
rig^t to compensation in case of accident as to morally but most 
effectively act upon human naturo by deterring him from rcnderii^ 
prompt and ready aid, it would, as 1 conceive be no less an obstacle 
to the desired conduct of the trade and eoinmeixie placed under 
Federal control And if a phi^ical obstacle can be removed, an 
inooriK>real olistaole operating at times even mone effectually on 
human nature ma^ also bo removed, and facilities may with equal 
authority bo created ” 19 r.L.Jl , at p. 331. 

Hie ifonoF went on to say : — ” (M oourse, stnee the oases »o»- 
tain legudation which makes ne^igenee the fcouod (rf 
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Gabilitj it could not be disjmted tfant so maoh was witibua ikuo j^swet 
of Congress. But I can find no statement of principle tbat 
gmice is tbe Hmit of legislative power. The infer«ace I would draw 
from such cases as Smboard Air Ltne ». Horton, 233 U.B.^ 492, 
and lUinoiB Central Sailroad Company v. Behrens, 233 U.SL, 473* 
is to the oontrarj'. The power of the Commonwealth Parliament is 
to regulate a subject and negligence is not that subject Navigation 
and shipping in relation to inter-state and foreign commerce is part 
of the subject. Tf so, it is impossible to exclude the authority to 
legislate for compensation merely because it is irrespective of 
negligence. For negligence full damages are recoverable. For 
accidental injury the damages are limited^ — that is, tlie losses shared. 
VSTiether this is pnidential or advisable is a matter of Parliamentary 
discretion, but the root of the matter is now an accepted economic 
position, and is thus The relations of employers and employees in 
the actual conduct of inter-state and foreign eommeroe are the 
relations of essential, connected *and closely related parts of the 
same mechanism " ■ If) C L.R , at p 332 

In coficurring with the judgment of the majority of the Court, 
Mr. Justice Powers said he did not thmk it necessary to decide in 
tjii-s case whether the opinion expressed by the High Court in the 
Railway Servants' Case that “ general conditions of employment ” 
are not of such a character as to be included within the power of 
the Commonwealth Parliament to regulate inter-state trade and 
commerce the effect of them upon that commerce not being direct, 
substantial and proximate — is sound or not 

Continuing, His Honor said — '' It was contended on behalf of 
the appellants that the words ‘ extends to navigation aud shipj^g ' 
were surplusage — that the Imperial Parliament had used the words 
quite unnecessarily and that no additional power was intended to 
be given or was given to the Commonwealth Parliament by the use 
of the words That contention I do not adopt. 1 agree with tJne 
contention put forward by Mr. LeverriCT, counsel for the Common- 
wealth, namely, that the words ‘ navigation and shipping ’ were 
used in section 98 to enable tbe Commonwealth Parliament to do 
all that could be done by the grant of the power to deid with navil^ 
tion and shipping in the widest sense, so far as it wae part of tst 
used in oonneotion with intei^state commerce. Fmrtber I 
thftt the legislation m question comes withm the sixth 
bud down in Second Em/tdoyers’ iMdtSnty Gases auoted hie Iht'. 
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learned collet^ea The duties of common carriers in respect of 
the safety of their employees, while both are engaged in commerce 
aunong the States and the liability of the former for injurieB sustained 
by the latter while both are ho engaged, have a real or substantial 
relation to sUoh commeroe and are therefore within the rai^e of 
this power.’ ” Per Powbbs, J., 19 C.L.R , at pp. 337-340. 


Commonwealth not to give preference. 

99. The Commonwealth shall not, by any law or 
regulation of trade, commerce, or revenue, give prefer- 
ence*^** to one State or any part thereof over another 
State or any part thereof. 

§169. ^‘PREFERENCE TO ONE STATE.” 

Exemptions tron^ Federal Excise Tax. 

The proviso to section 2 of^tbe Excist' Tariff 1906 (No. ]6). 
exempts from taxation gootls which are manufactured by any 
person in any part of the Commanwealth under ocrtam conditions 
as to the remuneration of labour These conditions are divided 
into four categories -(a), (b), (c). (rf) From these conditions it 
appears that the legislature not only purixirted to authorize tKe 
imisoribing of conditions reasonable actonling to the circumstances 
of locality, but intended, and indeed ]>rescribed, that discrimination 
according to locality might be made. Any other rule would be 
manifestl 3 ' unjust. Yet this is the thing which, so far as regards 
liability to taxation, i.s prohibiteil bj' the words under consideration. 
It was suggested that though the Aet thus autliorizes discriminatum 
between States and parte of States, it does not itself discriminate, 
sinc^, it is said, the conditions actually proscrilx'd by anj' or all of 
the specified authorities might in fact be identical throughout the 
Commonwealth. The legislature may in some cases delegate the 
power of fixing the incidence of taxation : Powell v Apollo Candle 
Oo., 10 App. Cas., 282, Imt it would be a strange thing to hold that, 
whde it cannot itself discriminate between localities, it can, by 
del^ation, confer power to make such discrimination. If different 
rates had been fixed by the divers authorities, or by the same author- 
ity as to different localities, what would be the conditions to be 
observed by a manufacturer I M^ht he claim the benefit of the 
lowest rate of wages fixed for the time being in any part of the 
Commonwealtik ? If so, every authority would, in effect, have 
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power to over-rule the decisions of bwtj other autfawity- It is 
not oonoeivable that such a result was intended. It is clea^ that 
Parliament cannot by delegation do that which it is forbidden to 
do directly. It follows that, if there were no other objection to 
the Act in question, it would be invalid as transgressing the pro- 
visions of section 51 (ii ) and section 99 of the Constitution ; High 
Court, judgment m The King v Barger, (1908) 6 C L R , at p 80 

Difierent rates of pay in different States. 

In the Federated Haw Mill Case, 8 C L.R., 468, the schedule of 
wages submitted by the claimants to the employers, and rejected, 
contained an adihtional ],'> per cent claimed for the employees in 
Western Au.atralia, in these words . — “ West Australia — 15 percent, 
to be added on above rates for extra cost of living The question 
submitted bj the President for the opinion of the High Court vra» : 
— '■ Has the {,'ouncil and Arbitration Court pewer to make any 
enforceable award so far as regards the Western Australian 
employees ? ' An attempt was made to show that the power of 
.awarding, in settlement of theviispute, different rates of wages or 
other differing conditions of eniploj'ment would be in violation of 
section 90 of the Con.stitution But the argument was not seriously 
*pre88<*d 1 1 18 plain that a direction as to such wages or conditions 

in an award is not a law or regulation of trade or •’ commerce 
giving ■■ preference to one State or any part thereof over another 
State or any part thereof, ' and cannot therefore be within the 
prohibition of that section. Per O’Connor. J. in the Federated 
Saw MM ttc Employees of Australasia v James Moore <f* Son 
Proprietary Limited, (1909) C L R . at p 507 

Mr Justice Isaacs said - ‘ I should not omit to notice one 
further contention based on section 99 of the Constitution, viz., 
that the Act was a regulation of trade and commerce, which gives 
preference to one State over another In my opinion it is not a 
regulation of trade and commerce ■ see U nited States v. E. C. Knight 
d- Co . 156 r.S . 1 ” 8 C.L.R., at p. 539. 

Nor abridge right to use water. 

100. The Commonwealth shall not, by any law ot 
regulation of trade or commerce, abridge the right d a 
State or of the residents therein to the reasonable nee 
of the waters of rivers^^® for conservation or irrigatioix. ’ 



m THE VSE OF OF HWEB8. {SM^m 

tm **vmm or sum to un waters or sms.** 

• LEGISLATION. 

Ikthr-Statb OoHmasiON Act 1912, Section 17. 

OwuHaut. 

The Comraisftkm inay investigate all niatters affecting the extent 
of diversions or proposed diversions, or works or proposed works for 
diversions, from any river and its tributaries, and their effect or prob- 
able effect on the navigability of nvers, that by themselves or by their 
oonnexion with other waters, constitute highways for inter-state 
trade and ooinmeroe , the maintenance and the improvement erf 
the navigability of such rivers ; the abridgment by the Common- 
wealth by any law or regulation of trade or commerce of the rights 
of any State or the residents therein to the reasonable use of the 
waters of rivers fer con8er\'ation or irrigation ; the violation by 
any State, or by the people of any*State, of the rights of any other 
State, or the people of any other State, with respect to the waters 
of rivers. In this section “ tUvereions ” includes obstructions, 
impoundings, and appropriations of water that dimmish or retard 
the volume of flow of a nver 

• 

Bights o! ConunQDwealth and State m respect of Inter-State Biveix 

No recent decision of the Supreme Court of the C^mted States 
has been a source of greater interest than the case of Kanma v. 
Colorado, 206 G.S , 46. Apart from its impurtaucc as a controversy 
between tu o sovereign States, it is especially noteworthy on account 
of the claims put forward on the part of the Fetieral Government to 
control an inter-state river 

T3ie State of Kansas brought a suit in the Supreme Court to 
restrain the State of Colorado from diverting the water of the Arkan- 
sas River for the purpose of irr^ation of lands in Colorado It was 
contended that this artificia} diversion diminished the natural and 
customary flow of the river into and through Kansas. The United 
States Government filed an intervening petition claiming the right 
to control the waters of the river to aid In the reclamation of 
aridlilSiil. 

The wgnineni <rf counsel for the Government wa8-~ihat tile 
ootttrol of suoh a stream, valuable for indgatios imrposes, was neoni- 
sary for tliialuathetiixice of the Government’s poHoy as to irrigatioir. 

W 



THE USE OF WATERS OF MVKRS. 


Ttos b^Dg ocnceded, the Federal Govermoent m>uld pn)pe*ly hav^ 
wntFol of such a stream under that provision of the 0(na»^tafcK*B_ 
whieh gives, Congress all the incidental and instrumental powers 
necessary and proper to carry into execution all the express powers : 
ConM , art I., sec. 8, cl. 18 , Story on Conat., sec. 1243. 

This brought up for the consideration of the Court the question 
as to whether the right to reclaim arid lands was one of the powers 
granted to Congress by the Constitution No proposition of con- 
stitutional law is more thoroughly settled than that the Federal 
Government is a Government of delegated powers And the ri^t 
to legislate for the reclamation of and lands, aside from those the 
ownership of which is vested in the Federal Government, is not 
one of the powers expressly delegated to Congress. Counsel for 
the Government next endeavoured to sustain the right of Congress 
to legislate for an inter state stream, which is not,narigabIe, by the 
doctrine of sovereign and mherent?power This doctrine of inherent 
power was expressly negatived in Kansas v. Colorado 

• 

Mr .lustice Brewer said — ‘ This natural construction of the 
original body of the Constitution is made absolutely certain by the 
Tleath Amendment This amendment, which was seemingly adopted 
with prescience of just such a contention as the present, disclosed 
the wide-spread fear that the National Government might, under 
the pressure of a sujiposed general welfare, attempt to exercise 
powers which had not bocm granted It reads : — ‘ The powers not 
delegated to the United States by the Constitution, nor prohibited 
by it to the States, are reserved to the States respectively or to the 
people The argument of counsel ignores the principal factor in 
this article, to wit ' the people.’ Its principal purpose was not 
the distribution of ^lower between the United States and the States, 
but a resen'ation to the people of all power not granted . . . 

The powers affecting mternal affairs of the States not granted to 
the United States by the Constitution, not prohibited by it to the 
States are reserved to the States respectively, and all powers of a 
national character which are not delegated to the National Govern- 
ment by the Constitution^are reserved to the people of the United 
States.” * 

The petition of the Federal Government to be allowed to inter- 
vene was disposed of on the ground that the Govemmmit bnd WT 
legal interest in the subieot- matter of the suit. On the nw^ 
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tiou tbe SujHreme Court found that the damage done to the State ^ 
, Kansas by the diversion of the water of the river had not been suffli 
cient to justify the granting of an order restrainmg the State of 
Cohmulo from using the water for irrigation purposes. 

Inter-State Commuwaon 

101. There shall be an Tnter-8tate Commission, 
with such jwwers of adjudication”^ and administration 
as the Parliament deems necessary for the execution”^ 
and maintenance, within the (]!ommonwealth, of the 
provisions of this Constitution relating to trade and 
commerce, and of all laws made thereunder. 

§ ITS. EXECUTION AND MAINTENANCE.” 

. LEGISLATION 

BnaMing not exdusive power. 

The language of section JOl, is somewhat similar to that of 
stxition 61 which declartw that the executive power of the*0<)inmon- 
wealth extends tt> " the execution ami maintenance of this Con- 
stitution. and of the laws of the Coiiunonwealth ' It has lieen i.oW 
that the provisions of section 101 conferring on the Inter-state 
Commission power of adjudication and administration doiuncd 
necessarj’ “ for the execution and maintenance of the provisions of 
the Constitution relating to trade and commerce ” are enabling 
and supplementary to section ol (i ) and seedion (41 and do not 
confer on the Commission any exclusive power 

In the case of Huddari Parker d- Co. Pro 2 }nctary lAd v, 
Mooaftead, (IlKW) 8 C 1. R , 331, objection was taken to the valulity 
<jf section 15b of the Australian Industries Preservation Act which 
authorizes the Comptroller- General to call upon certain persons 
and corporations to answer questions as to whether they are engaged 
in contracts in restraint of trade to the detriment of the public. 
The gronnd of the objection was that this legislation vested in the 
Comptrcriler-General powers and functions which belong exclusively 
to the Inter-state Commerce Oomroissioil. It was contended that 
i^petioa 101 is in effect an exception from, or proviso to, section 61, 
so far as relates to the execution and maintenanoe ad laws relating 
to ttadfi and mmmtee, and that pending the appointment of the 
Gommiasinn the eececutiian and maintenance of these laws, wfaatover 
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tJiat phrase may meaa, is in abeyance, jnst ae the ri^it of aetami by 
a State against the Commonwealth or another State was in abeyance 
until the establishment of the High Court. It was pointed out " 
that before the establishment of the Commonwealth great diffieulties 
had arisen in the United States of America with respect to the 
execution of the trade and commerce laws of that Republio, and 
that an Inter-state Commission had been created for that purpose. 
It was also pointed out that the duties to be performed in the 
execution of such powers arc of great complexity, and require the^ 
exercise of a fine and impartial discretion Accordingly, it was said, 
it was provided by section 103 that the members of the Commission 
should have a fixed tenure of office so as to be free from political 
pressure It was contended that these provisions are inconsistent 
with the entrusting of the execution and mamtenance of the trade 
and commerce laws to ordmaiy^ inemlierH of the public service. 
On the other hand, it was urged that the words qf section 101, al- 
although in form mandatory, are, from the nature of the case direc- 
tory only, and that on any other construction anj' laws which the 
Parliament might pass as to trade^nd commerce would be nugatory 
untiJ the Commission were apiminted. 

^ Jlie High Court held that the power of inquiry vested in the 
Comptroller- General is not an incident of the execution and main- 
tenance of the provisions of the Constitution relating to trade and 
commerce within the meaning of section 101 of the Constitution, 
and need not he entrusted to the Inter-state CommLssion 

Mr Justice O’Connob said — " It is difficult to see how full 
effect could be given to the Constitution as a whole hy construing 
section 101, not as an enabling section enlarging the powers con- 
ferred by sections 51 and 61 , but as a restrictive section, as indicafung 
an intention m the framers of the Constitution that the powers 
essential for the execution and maintenance of laws relating to 
trade and commerce should remain in abeyance untU the necessary 
Statutes had been passed for the constitution of an Inter-state 
Commission Havmg regard to these considerations I am of opitiion 
that section 101 is entirely enablmg, and that it in no way cuts 
down the power of the Parliament under seotipns 51 and 61 to ‘ 
enact such a provision as that now under consideration for the 
administration and enforcement of laws relating to inter-state teade- 
and commerce ” . 8 C.LR , at p. 376. 



ife. Isaacs said: — “Sectaon 101 is an e3i30S|>tioiial 

^MMiHfeEtntioBa] penaisMon to X^iam«nt vfaiob is additioiial saod 
'sutiddiary. AdjudkiAtion ie fdaeed on the same as adminie- 

titotkm, and if the omitentioii that section 61 is enthely displaoed 
j« snstainaUe at all, it applies as much to the case of judicial power 
as to that erf administrative power : seo section 73 (m.)- If for 
any reason Parliament thought it desirable to invest the Inter-state 
Commission when created with the duties of inquiry under the 
Australian Industries Preservation Act, it could certainly do so, but 
1 cannot agree that the only alternative to this is executive paralysis 
in T^ard to all the trade and commerce provisions established by 
the Constitution or enacted by the legislature. And yet that 
extraordinary position is essential to this branch of the appellants’ 
argument ” ; 8 C.L.R., at p. 387. 

§171. ‘‘POWERS OF AIUITDICATION.” 

C 

LEGISEATION. 

The Inter-state Commission Act 1912, jiart V., which is headed 
“ Judicial Powots of the Commission ” enacts (sei'tion 23J that the 
Commission in the exercise of its powers for the hearing or deter- 
mination erf any complaint, dispute or question or for the adjudica- 
tion of any matter, shall be a Court of record with power to issiw^ 
injunctions Section 24 purports to confer upon the Commission 
juTLsdiction to hear and determine complaints, disputes or questions 
and to ailjudicate upon any matter arising under the .\el 

Functions ol the Commission. 

In January 1915, a complaint was lodged with the Commissiuu 
with res{)ect to the contravention of the pruvisious of section 92 
erf ^e Constitution with relation to inter-state commerce. The 
complaint was lodged by the Commonwealth against the State of 
New South Wales and the Inspector-General of the Police. The 
Farmers and Settler Association of New South Wales intervened. 
The basis of the complaint was that the Government of New South 
Wales had seized ewtain parcels of wheat which were tlie subject 
of inter-state trade. Ttiis, it was contended, was a breach of the 
provisions for inter-state freedom of trade contained in section 92 
ci the Constitution. The answer of tho defendant State was that 
wheat was, at the time of seizure, the property of the Crown hy 
virtue of the Wheat Acquisition Act 1914, and it was not therefore 
the subject d^tfiter-state comroeroe. 
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Tius (uu'wier raised the question df the potiMF of the Nen^ Bomth 
Wales Parliament to pass the Aet in question, and this rvas ^ 
main matter discussed at the hearing. 

A preliminary objection was raised on behalf of the defendant 
State that the Constitution did not justify Pariiament in oonferriOg 
judicial powers on Ihe Commission to ensure the observaoee of 
inter-state free trade The C/ommission over-ruled the objection, hold- 
ing that Part V. of the Act was a valid exercise by Parliament of 
the jiower contained m section 101 of the Constitution. 

After hearing the evidence and the arguments the majority of 
the Commission consisting of Commissioners Georoe Swinbukise, 
and N Lockyek. found that the Wheat Acquisition Act w'as invalid 
as being an infringement of section 92 of the Constitution ; that 
the acts comi>lamed of were also an infringement of that section ; 
and therefore they granted an mj unction m the terms asked 
for and ordered the defendants to pay the plaintiffs’ costs. The 
Chief Commissioner, Piddinoton, K.C , dissented, holding that 
the Wheat Acquisition Act was a valid exercise of the State legis- 
lative powers. 

P- From this decision the defendants appealed to the High Court 
by way of case stated by the Commission under section 43 of the 
Inter-state Commission Act The following question, inter alia, 
was submitted for decision • — “ Had the Commission jurisdiction 
to hear and determine the petition to grant the injunction or to 
make the ordei' for costs t : The Stale of New South Wales and 
ihe Inspector- General of Police v. The Commonwealth and others, 
(1915) 20 C.L.11 , 54 

It was hold by Griffith, C.J., and Isaacs. Powers antUHnm, 
JJ. (Barton and Gavan Duffy, JJ. dissenting), that section 101 
of the Constitution does not authorize the Parliament of the f3om- 
mOnwealth to constitute the Inter-state (kimmission a Court, so as 
to give it judicial powers nor to confer upon it the genend power 
to restrain contraventions of inter-state trading rights, and that, 
therefore, as the provisions of Part V. of the Inter-State Ootnmis* 
sion Act 1912 were vMra vires the Parliament of the Commonweal^, 
lite Inter-state Commission had no power to deal with the ootn- 
plaint. The decision of the majority of the High Court waa 
ozdy such powers of adjudication as were incidental to jtolUli 
of administration could be conferred upon Hie Commission 4 , 



8 ^ 


mtssR-sTAsm ookmisbiok. 


liMLiil. 


seetion 101 at th« Coi>8titatio& did not authomo the Federtd Parlia- 
ment to ooiwtitutte the Inter-state Commission a Court of raocnd 
to exorcise judici^ fuiiotiona ;'therefore all the provisions PartV. 
of the Inter-state Commission Act 1912, being inseverable, were 
held to be fdl -ultra vire^ of the Parliament and void. Consequently 
the Inter-state Commission had no power to issue an injunction 
restrainittg the Government of New South Wales from enforcing 
the Wheat Acquisition Act 1914. 

" In mj judgment,’’ said the Chief .Justice (Sir SAMXfin, Grif- 
fith). '■ the functions of the Inter-state Commission contemplated 
by the Constitution are exeouthe or administrative, and the power.s 
of adjudication intended are such powers of determining questions 
of fact as may be necessary for the performance of its executive 
or administrative functions, that is, such powers of adjudication as 
are incidental and ancillary to those functions For instanct*, if a 
Federal law imposed obligations a§ to structures or appliances to 
be list'd in connection with inter-state railway traffic and entrusted 
the duty of carrying out thost' provisions to the Inter-state Com- 
mission. it might empower the Coidnussion to determine the ques- 
tion whether in any particular case the provisions of the law had 
been obsen^ed in point of fact, and, if they had not to demolish tjjig 
structures or forbid the use of appliances contravening the law. and 
for that purpose to uw' any necessarv' force or to invoke the aid of 
a Court of law to ensure ob<‘dience to its order ” . (191.5) 20 C.L.R.. 
at p. 64. 

The dominant wortls in section 101 " said Mr •Justice Isaacs. 
“ are — ‘ the execution and maintenance of the provisions of the 
Constitution relating to trade and coramerco, and of all laws made 
thereunder ’ ; those w'ords denote the purpose and nature of the 
power to be conferred on the Commission and mark their limit. 
Courts of record do not execute or maintain laws relating to trade 
and commerce Those words imply a duty to .actively watith the 
observance of those laws, to insist on obedience to their mandates, 
and to take steps to vindicate them if need be. But a Court has 
no such active duty : its essential feature as an impartial tribunal 
would be gone, and the manifest aim and object of the constitutional 
aipparation of judicial from ministerial powers would be frustrated. 
A result so vidently opposed to the fundamental structure mmI 
scheme of the Constitution requires extremely plain and unequivoeal 
language to accept. This reading of the aeetion docs no violenoe 
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to a»y part of the instrument of Government ; on the contrary it 
harmonizes it It gives the same effect to the words ‘execute 
and maintain the laws ' in three places where they or like words 
are found, viz. . section 51 (vi.), section 61 and section 101.” Per 
Isaacs, J. in the Staie of New Stmth Wales v. The CommonwmUh, 
(1015)20CL.R.,atp. 92 

” On the whole,” said Mr. Justice Isaacs, “ I reject the notion 
of the Commission as a Court of justice, and regard its judicial 
powers, where given, as incidental and assistant to its main and 
paramount purpose, as in the makmg of some executive order. Its 
order, subject to any appeal to this Court on law, is taken to be 
lawfully made and binding, if the necessary judicial lowers are given 
and exercised But the end must be administrativ'o either by way 
of order or bj way of an application made to a recognized Court to 
deal •vnth the question in the ordinary exercise of judicial power. 
I do not see any obstacle whatever to investing ^he Commission 
Avith sufficiently and probably equally effective ixiwers, provideil 
they arc created in a jiroper way There has not been found any 
difficulty m arming the American ‘Inter- state Commerce Commis- 
sion with ample giMisi-judicial powers, while leaving the body as it 
ma y be left an executive organization ” Pe) I.saacs J , 20 C L R., 
at p 94 

Mr Justice Pow ers said — “ I agree with ray learned brothers 
that Part of the Inter-state Commission Act 1912 is invalid, 
although several of the poivers vested in the Commission by Part V. 
could be vested in them by^ Parliament as a Commission but not as 
a Court All the jxiwers set out in Part V. of the Inter-state Com- 
mission Act could be gn en to a properly con.stituted Federal Court, 
and the individual mi'mbcrs of the Inter-state Commission couldjie 
Judges of that (3ourt, with the tenure provided by section 72 of the 
Constitution for Justices of Courts created by the Commonwealth 
Parliament ” 

This decision of the High Court involv'ed the complete break- 
down of the Inter-state Commission Act as originally passed by 
Parliament and it has reduced the status of the Commission itself 
to that of an ordinary Royal Commission appointed to inquire (uid 
i-ecommend. The usefulness of the Commission as cotitemidated 
by the framers of the Constitution has been p»ridized. 
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'two nwtliodB of altering the law in otdor to place the ChnmniB- 
«uon oa a proper legal basis have been suggested ; one method 
involving an alteration of the CSomtitotion ; the other method not 
involving any alteration. 

The alteration of .the Constitution necessary in order to restore 
to the Comnusslon the powers and fiinotions intended by Parliament 
would be by amending the Constitution, section 71, giving the Com- 
mission a limited right to exercise “judicial power.” The other 
method would be that Parliament should create a Federal Court 
under the Constitution, section 71, having jurisdiction to maintain 
the Commerce laws of the Commonwealth, but such Court would 
have to be oompo.sod f)f iiiembers aj>point<id under the good behaviour 
and life tenure eonditions provided h\ section 72. 

Parliament may forbid proferenoos by State 

102. Tlip Parliament may hy any law with re,spect 
to trade or commerce forbid, as to railways, any prefer- 
ence^^® oi' discrimination by any State, or by any 
authority constitntefl under a State, if such preference 
or discrimination is undue and unreasonable, or unjust 
to any State ; due regard being had to the fin^»(Pcial 
responsibilities incurred by anv State in connexion 
with the construction and maintenance of its railways. 
But no preference or discrimination shall, within the 
meaning of this section, be taken to be imdue and 
unreasonable, or unjust to any State, unless so adjudged 
by the Inter-State Commission. 

§173. “PARLIAMENT MAY FORBID PREFERENCES OR 
DISCRIMINATIONS.” 

LEGISLATION. 

Ikter-Statb Commission Act 1912, Sections 18, 19. 

(htftfing Bates to be Reasonable. 

AH rates fiLved or made by any common carrier for any service 
tendered in resiieot of inter-state commerce or which a£E^ inter- 
state oomineroe, ^all be reasonable and jn^, and every such rate 
'vriiieh is unreasonable or unjust is hereby prohibited 






So widiie PtefM«Qce on State Railwasnu 

It flhall not lawful for anj' State, or for any State rasiway 
authority, to give or make upon any railway the property ol the' 
State, in respect of inter-state commerce, or so as to afieot such 
commerce, any preference or discrimination which is undue and 
unreasonable, or unjust to any State. In deciding whether a lower 
charge or difference of treatment constitutes, withm the meaning 
of this section, a preference or discrimination which is undue or 
unreasonable, or unjust to any State, the Commission shall have 
due regard to the financial responsibilities mcurred by any State in 
connection with the construction and maintenance of its railways. 

Nothing in this Act shall render unlawful any rate for the 
carnage of goods upon a railway, the proiierty of a State, if the 
late 16 deemed by the C<unmission to be necessary for the develop- 
ment of the toiTitory of the State, and if the rate applies equally to 
goods within the State and to goods passing intb the State from 
other States 

No undue Preference by Commoq Carriers. 

No oftmiuon earner or State authority, other than a State 
railway authority, .shall, in respect of inter-state commerce, or so 
a j i fi ir e ffect such commerce make or give anj’ undue or unreasonable 
preference or advantage to any particular person, State, locality, 
or desciiption of trafhe or sub|ect to any particular person, State, 
locality, or description of traflfic to any undue or unreasonable 
prejudice or disadvantage 

Proof of Undue Preference. 

Whenever it is shown that any common carrier or State author- 
ity, other than a State railway authority, in respect of inter-state 
commerce or so as to affect such commerce — charges to any ji^son 
or class of persons oisto the jiersons in any locality or State, lower 
rates for the same or similar goods, or for the same or similar ser- 
vices, than the carrier or authority charges to other persons or 
classes of persons, or to the persons in another locality of State; 
or makes any difference in treatment in respect of any such persons, 
the burden of proving that the lower rate or difference in treatment 
is not an undue or unreasonable preference or asivantago sliall li® 
on the common carrier or authority. 

In deciding whether a lower rate or difference of 
constitutes an undue preference, the Commission ma^, as faa* iMl'iS' 
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thmks reasonable, in addition to my other eiroumataaoes affeotiog 
the ease, take into oonsidoration -whether the lower rate or differenoe 
ol treatment is neoessary for the porpose of securing, in ihe interests 
of the public, the tralBo in respect of which it is made and whether 
the inequality cannot be removed without unduly reducing the 
rates charged to the complainant. 

CommiasioiieTa’ appomtmeut, tenure, and remuneration. 

103. The members of the Inter-State Commis- 
sion — 

(i.) Shall be appointed by the Governor-General 
in Council : 

(ii.) Shall hold office for seven years, but may be 
reijioved within that time by the Governor- 
General in Couifcil, on an fiddress from both 
Houses of the Parliament in the same 
session praying* for such removal on the 
ground of proved misbehaviour or in- 
capacity : 

(iii.) Shall receive such remuneration as the 
Parliament may fix ; but sucli remunera- 
tion shall not be diminished during their 
continuance in office. 

§174. INTER-STATE COMBDSSION.” 

LEGISLATION 

Intb»-Statk Commission Act 1912 


Ofgaldzatifm. 

The Commission consists of three menilierH, of -whom one must 
be of experience in the law. It is a body corporate, with perpetual 
succession and a common seal, and capable of suing and being sued. 

The Qovemor-Oeneral is authorised, as soon as convonientlj' 
ixraoricahle, to appoint three persons to be Commissioners, and on 
the happenii|g of any vacancy in the office of Commiasimwr (be 
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Cfovernor-General shall appoint a person to the vacapt office, 
Every such appointment, subject to the Constitution, is to be for 
a term of seven years , and every person so appointed is, on the 
expiration of his term of office, eligible for re-appointment. In 
case of the illness, suspension, or absence of any Commissioner, the 
Governor- General ma\ appomt a person to act as a Deputy Com- 
missioner during the illness, suspension or absence, and the deputy, 
whilst so acting, has all the powers and performs the duties of a 
Commissioner , 

One of the three (Vmiinissionerg is to be Chief Commissioner, and 
on the happening of any v'acancy in the office of Chief Commis- 
sioner the Governor- General appoints a jiersori to fill that office. 
In the case of illness, suspension, or absence of the Chief Commis- 
sioner. the Governor- General appoints one of the other Commis- 
sioners to act as Chief Commissioner durmg the iMness, suspension, 
or absence. 

The Chief Comnn8.sioner receives a salary of £2.500 a year, 
and each tif the other Commissioners receives a salary of £2,000 a 
year There is also paid to each Commissioner on account of his 
e j pwtses m travelling to discharge the iluties of his olhee. .such suras 
as arc considered rca.sonable by the Governor-General 

The Goveriior-Geiieial may suspend anj (’onmiissioner from 
office for misbehaviour or incapacity. 

A Commissioner who has been suspended is restored to office, 
unless each House of Parliament within forty days after the state- 
ment has been laid before it, anil in the same session, passes on 
address praying for his removal on the giounds of provedswiis- 
behaviour or meapapcyty 

The Commission may hold sittings in any part of the Common- 
wealth in such place or places as it may deem most convenient for 
the transaction of its busmess or proceedings. The Chief Com- 
missioner shall preside as chairman at all mwtings of the Commia- 
sion at which he is present, and in his absence the senior Cemmia- 
sioner present shall preside as Chairman. 

For til© conduct of business any two Commissioners constituteis 
a quorum, and have all the powers of the Commission. At » 
ing of the Commission the decision of the majority prevafls. 
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Thei CJomroission was dtiJj' constituted on lltli August 1813, 
when Messrs. A. B. Biddinqton, K.C. (Chief tllommtesioner), Hott 
Cbosok 8wiNBtiHNi5 and N. r^ooKrER, I.S.O , were appointed. 

SavUig of pertain rates 

104. Nothing in this Constitution shall render 
unlawful any rate for the carriage of goods upon a 
railway, the property of a State, if the rate is deemed 
by the Inter-State Commission to be necessary for the 
development of the territory of tlie State, and if the 
rate applies equally to goods within the State and to 
goods passing into the State from other States. 


Taking over (lublio debta of Statoa. 

105. The Parliament may take’^® over from the 
States their public debts {as existing at the establish- 
ment of the Commonwealth), or a proportion thereof 
according to the respective numbers of their people 
as shown by the latest statistics of the Commonweaitn, 
and may convert, renew, or consolidate such debts, or 
any part thereof ; and the States shall indemnify the 
(/ommonwealth in respect of the debts taken over, and 
thereafter the interest pa 3 ’^able in reK]>ect of the debts 
shall be deducted and retained from the portions of the 
surplus revenue of the Commonwealth payable to the 
seVicral States, or if such .surjflns is insufficient, or if 
there is no surplus, then the. deficiency or the whole 
amount shall be paid bj' the several States. 

U7& ‘‘TAXB OVER FROM THE STATES THEIR 
FUBUC DEBTS.” 

Cknutitattoiiti Anittidmait. 

In 1810 a majority of the people voting in the majority of Btfltes 
affirmed a ^oposed law for an amendment of the Cotuititntion, 
flection 106, by omitting therefrom the words “ as extetix^ at the 
establiahiuent of the Commonwealth.” This removed a limitation 
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OD the Federal power and enables the Federal Parliament to pass 
laWB to take over from the States all their public debts both thpse • 
oontracted before as well as those contracted after the establish* 
raent of the Commonwealth 

No attempt has been made to use the power conferred by 
this section of the Constitution The public debts of the States 
have under Federation gone on increasing at an accellerated speed 


Public Debts of the States before Federation. 

The public debts of the several Australian Colonies m the year 
1900 (taking the figures as given in Coghlan's Statistics of the Seven 
Colonies) were as follows — 


Colony 

1 

1 1 

Public Debt • ' 

• ’ 

Indebtedness 
per oapita. 


1 £ 

£ a. d 

Naw South Wale* 

, 65,332,993 

! 48 0 0 

Victoria * 

' 49,324.885 

42 4 6 

Queensland 

i 34,349,414 

70 7 9 

South Australia 

1 26,156,180 

70 16 5 

Australia 

11,804,178 ' 

66 4 11 

Tasmania 

[ 8,413,694 

46 3 1 

Total 

1 £195,381,344 

! 

£52 2 10 


Pubhc Debts of the States 30th June 1918. 

The following return prepared for this work by the Common- 
wealth Trcasui i shows the public debts of the States on 30th June 

1918 - 


I 

KedecAable i 
in London 

1 

1 

Redeemable 
m Anstraha 

Total. 

Population aa at 
31st December 
1918 pm* oapita. 

Kew South Wales 

! £105,648,569 | 

£46.936,124 

£152,584,693(6) 

79.049 

Victoria 

j 43,437,719 

36,167,927 

79,696,646 

66.768 



! 1,626,216(0) 1 

1,626,216(0) 


Queensland 

50,862,047 ' 

' 12,720,446 

63,682,493 

91iiS» 

South Australia . 

24,441,397 I 

20,347,269 I 

44,788,666 

100.489 

Western Austrslia 

30,412,768 1 

11,891,243 

42,3M,'001 

15,085,607 

134.964 

Tasmania 

9,760,250 

6,325,357 1 

73.06 


! 

1 

174,748(0) 1 

174,748(0) 



£264,562,740 ' 

£135,179,330 

£399,742,070 
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^a} AniOBat vliidi muy •pparaatly be taken ow the Oomanonwe*]^ beiaf-^ 
Stock iiMeribed under the Viotonan Munioipiditiee Loani SxtonaiaR Aot £1^80.082 
Oertifioates given to the ViotorUn Tnut Fend Tniateee (Tfaeae may 

be exchanged ior Oovernmont Bond*, which could be sold) ■ . finO,6S4 

Taamanian debentuiM iwued under Hydro-EIeottio Loan and Work* 

Aet, to be U^mdatod by half-yeariy iiutalinenta of principal and 
intoeat over a period of 31 yean. Interest to be at the rate d 
4 per cent, per annum 146,548 

Taamanian debentuiea to be issued to the Commonwealth Bank of 
Australia to replace matured stock issued in substitution for stock 
forraeily standing in the name of Tnistces, State Savings Bank, to 
be liquidated by half-yearly instalments of principal and interest 
at the rate of £705 per half-year up to Slst July 1027, and 
£26,470/1/5, in reduotioD of principal, on Ist January 1028 28,200 

£1,800,964 

(h) Indades £7,517,0^ raised in 1017-18 towards redemption of loan of £12,648,478 
maturing in 1918-1910 
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CHAPTER V.— THE STATES. 

Saving of Constitution. 

106. The (Jonstitution^^* of each State of the 
Commonwealth shall, subject to this Constitution, 
continue as at the establishment of the CoinmonweiJlth, 
or as at the admission or establishment of the State, 
as the case may be, \intil altered in accordance with the 
Pcfistitatkfci cr/ the Stdte.* 

s 176. “ CONSTirunON OF EACH STATE.” 

State Constitutional Powers. 

In the Federal Constitution itself we find section 106 declaring 
that the State Constitutions are to be subject to the Federal Con- 
stitution State powers are to give way to the >equirements of 
the supreme instrument of Government. If the Slate powers are 
repugnant to the Constitution then they pro tanto cease to exist. 
If there still exists a State power of legislation it may be exerted but, 
with the conseipience expressed in section 109, that wherever it is 
found to be inconsistent with the laws of the CoiUmonwealtii it is 
pro tanto invalid The power of legislation controlling the Crown 
lands of the States remains vested in the States, hut the'P'ederal 
Parliament can trfx Crown leaseholds held by private persons to 
the extent of their interests in such terms. There hi a clear distinc- 
tion between the proprietory rights of an individual and the pro- 
perty of a State. Per Isaacs, J in the Attorney- General for the 
Commonwealth v. The Attorney- General for Otteen^and, (1916) 20 
C.L.R.,atpp 172-175, 

The Queensland Constitution provided (see Order in Council 
of 6th June 1869, clause 16, and Act 18 St 19 Viet. c. 54 ^ Schedule I., 
section 38), that the oommissions of the Judges of the 
Court should continue and remain in full force durin| good 
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In this provision w«« repe*Jed, and was re-®naoted by section 
Ifi of the Oonstitntion Act of 1867 (Qd.). Xhe Queensland Indus- 
trial Arbitration Act, section 6, purported to authoiize an appoint- 
ment of a Judge of the Court of Industrial Arbitration to be a Judge 
of the Supremo CJourt so long only as ho retained the office of a 
Judge of the Court of Industrial Arbitration The Governor-in- 
Council by a commission, which recited the power conferred by tlie 
Industrial Arbitration Act of 1916, purported to ap][)oint the appel- 
lant, Thomas Wm. McCawley. Esq . who had previously been 
appointed President of tlio Industrial Arbitration Court, to bo a 
Judge of the Supreme tbiut of Queensland, “ to have, hold, exercise 
and enjoy the said office during good behavioiir ” It 

waa held by a majority in the High Court that the tximmisflion 
purported to appoint the appellant to be a Judge of the Supreme 
Court during good heha\iour so long only as ho rctauu'd the office 
of President of the Ikiurt of Industfial Arbitration Hold, further, 
that the cctmniission was unanthonzod by law, and that the appoint- 
ment was, therefore, whollj’ invalid . McCav'ley r The King, 
(1918) 26CLR , p 9 

Saving of power of State Parliaraontfi 

107. Everj' power'^’' of the Parliament of a Colony 
which lias become or becomes a State, sliall, unless it is 
by this Constitution exclusively vested in the Parlia- 
ment of the Commonwealth or ndthdrawn from the 
Parliament of tlio State, continue as at the establish- 
ment of the Commonwealtli, or as at the admission or 
establishment of the State, as the case may be. 

•m 

§ 177. EVERT POWER OF THE FABLIAME|1T OF A COLONY 
. . . SHAT.T. . . . CONTINUE.'’ 

Pnwen d State Pariiaments. 

t 

In the case of Deakin v. Wtbb, (1904) 1 C.L.R., 685, it was hdW 
by the High CJourt that the salaries of a Minister of the Crown for 
the Commonwesdth and of a member of the Commonwealth Parlia- 
ment, so far as they are earned in Victoria, are not liable to assess- 
ment under the Income Tax Acts oi Victoria. 

In support (A the power of the Sta*e to tax the incomes ol 
Federail Ministem, memhers and offieers, it was oontmided that 
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107 of the Constitution is equivalent to an expzeas ntirenact- 
inent of tho provisions of the State Constitutions, and opDrat«s 
expressly to confer upon the States de novo all the powers of legislation 
which they had, as States, not forming part of the CoranwMi wealth, 
except those specially mentioned in the Constitution as withdrawn. 

The Chief .fnsttce (Sir Samuel Griffith) said : — “ Section 107 
of the (^institution does not purport to confer any new powers. 
What, then, were the existing i>owers of taxation possessed by the 
States ' Tlioj included unlimited powers of taxation of all property 
within the limits of the States, and of all persons who came within 
the State by its permission Such a power is an attribute of 
sovereignty, and extends lo all persons to whom the sovereignty 
itself extends hoc But could such a power have been applied 

to a person who came within the State, not by the State’s permission, 
but under the direction of a paramount sovereign power, and merely 
for the purpo.se of performing duties assigned to him by that para- 
mount power ^ P’o! mstanco. an Admiral of the British Elect 
•stationed in State waters for the whole or part of a year. In 
practice,* we loiow thart such a power has never been asserted 
ivith respect to Governors or Admirals or officers of the Imperial 
and it has not been necessary to mquire into the legal founda- 
tion foi the admitted cxiniption We can find nothing in section 
107, or any other provisions of the Constitution, to suggest the 
existence of such a power. We think that the power, so far as its 
exercise would interfere with Federal agencies, is a power withdrawn 
from the States by tho Constitution within the meaning of section 
107 ” 1 CLR, at p f.l7. 

Trade and Commerce reserved to States. 

The whole of the trade and comineroe which begins an5 ends 
entirely within th^ confines of a State is excluded from FederJd 
control. That class of trade and commerce is reserved to the 
States respectively by section 107 of the Constitdtion, for it has not 
betm ” exclusively,” or at all, " vested in the Parliament of the 
(Vimmonwealth,” nor has it been ” withdrawn from the Parliament 
of the State,” Per Barton, J. in Huddart Parker <b Co. Pro 
prietary Ltd. v. Moorhead, (1909) 8 C.L R., 361.* 

Domestic Afiairs ot a State. 

Tho constitution and regulation of trading oorporwtiwi "a*(D , 
not matters within the airea of Federal power, any mtwe tite' 
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priTftte and dnmestio affaira of individual citizons : tivMart Parker 
4f € 0 . Propri^ry Ltd. v. Moorhead, 8 C.L. ,R., 330. In that oaso 

High Court held that section SI (xx.) of the Constitution does 
not confer upon the Commonwealth Parliament power to control 
the operations of corporations formed imder a State law which are 
lawfully exercising their corporative functions within the limits 
of a State. The Federal power does not extend to interference 
with the internal or domestic mam^einent of the affairs of such a 
corporation. It is only when it opt^rates in the Federal area that 
it becomes a subject of Commonwealth control, and, then only to 
the Same extent as an individual carrying on like operations. Per 
Griffith, C.J. in the Colonial Svgar Refining Co Ltd. v .ittomey- 
Oeneral for the Commonti'ealih, (1912) 15 C L.R , at p 197 

F«dioe Powers. 

Section 107 cohtinues to the S^tes the general power of regula- 
tion of mtcrnal affairs which in the limit'd States of America is 
commonl}' calleil the " (Kilioe power. ’ and which was described in 
the case of Railroad Co r Hueen' 95 1’ S . at p 471 as “ a 
right foundetl in the saereil law of self-ilefcnee " 

If there is any apparent conflict between section 92 awl seefWn 
107 of the Constitution the former must he read in such a sens*' 
as will reconcile the conflict This it is tirgwl. can he done in 
accordance with the doctrines laid dow'n in Rusurll i> The. Quee.n. 

7 App. Cas.. 829 In that case the law imder consideration was 
the Canada Temperance Act 1878. which, uherever it was put in 
force, would have prohibited the sale of the intoxicating liquors 
except under certain conditions, awl the qiii*stion was whether that 
Act an invasion of the field of ' projierfy awl civil rights ” 
which was assigned exclusively to the provinces Tlte King i\ 
Smitherg , Ex parte Benson, 16 C L.R , at p. iftfi 

The so-called police powers of the Colonies, before' the estab- 
lishment of the Commirawealth, extended to the exclusion of any 
person whom the Colonial Parliament might think an undesirable 
immigrant. It is held that the continuance of such a power in 
its full extent after tihe federation is inconsistent with the elementary 
notion of a Commonwealth. “ In ray opinion,” said the Chief 
dostioe, ” the former power of the States to exclude any persons 
whom they might think undesirable inhabitants is cut down 
some extent by* Hie mere fact of Federation, entirely in*espeotive 
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the provisions d sections 92 and 117. The extent to wMch it is 
out doxvn and the line of demarcation tiliioh should be held to 
separate a justifiable from an unjustifiable exclusion, may be hard 
to determine, and yet it may be possible to say on which side of it 
a particular case lies In the present case, the offence committed 
in Victoria by reason of which the applicant was convicted on his 
coming into New South Wales was being a person having insnfiS- 
cient lawful means of support,” which offence may by the law of 
Victoria be pumshed by twelve months’ imprisonment. I do not 
think that the exclusion of an inhabitant of another State for such 
a reason can be justified on any such ground of necessity as I have 
referred to I think that on this application the Court is entitled 
to go behind the formal words of the Statute attacked, and inquire 
as to the real reason of the interference with the applicant’s freedom 
of migration from one State to another ” Per Griffith, C J. in 

Tlie King v Smithem , Ex part v Bemon, 16 C.L.R., 109. 

# 

Control of Waste Lands of the Crown. 

The powers of legislation with respect to the waste lands of 
(ho Crown m the Australian doloraes, which by their respective 
Constitutional Acts, of which the New South Wales Act (1855) 
19 Viet c 54, may be taken as an instance, were vested in 
the Ixjgislature of those Colonies, have not been interfered with 
by the Constitution of the Commonwealth (1900) and have been 
expressly continued by section 107. The Commonwealth Lsuid 
Tax Assessment Act 1914 under which leasehold estates in Crown 
lands are made liable to land tax does not amount to an attempt to 
control the administration of Crown land belonging to the State ; 
AUurney- General (Queensland) v Attorney- General (CommoniveaUh), 
(1915) 20 CLR., 148. 

Expropriation of Private Property. 

The argument for the Commonwealth in the Wheat Acquisition 
Case was that the words of the Act authorized the State of New 
South Wales to acquire the whole of the wheat in the State, and 
were intended to be used for that purpose, that such an acquisition 
would have the necessary result of preventing the performance of 
any existing coutraots for the sale of wheat im New South Wales 
to be exported to another State, and that such a result is a contra^ 
vention of section 92 of the Constitution, “ that trade, oouHneree 
and intercourse among the States shall be absolutely free.” 
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“ Ifc m*y lie oanoedtid,” said the €hiel Justice, “ tiiat such 
prevention was a fiontenipliiijted, if not the necessary, result of the 
acquisition of ali the whi^. Ihis argument, if val^, would, in 
elteot. invalidate any State law eouohed in general terms for the 
eKpropriation of perscmal property, unless it contained an exception 
of any such propwty which might at the time of the attemi>ted 
exercise of the power be the subject matter of inter-state e,onimeroe 
In my judgment the well- known case of Madevtl v. Altormy- General 
far Sew South Wales, (1891) A.C , 455. affords a complete answer 
to this argument. The general jmwer of expropriation (ff property 
IS a power which is, by the Constitution, neither withdrawn from 
the States nor exclusively vested in the Commonwealth By 
virtue of section 107 of the Constitution, it eontmues at llu*e 
establiahinont of the Commonwealth Wlien a State law is eiiartiHl 
in general terms, 1 do not think that it can l,e held invalid iiicrel;v 
because its language is wide enough to cover cases with which by 
reason of some prffvisions of the (Constitution it is beyond the com- 
petence of Parliament to deal In such a case I think that, as a 
matter of construction, tlie Act should be construwl as applying 
only to matters withm the compt^tence of Parliarnimt just as m 
the case of a Statute which in its terms includes malhTs beyond the 
territorial jurisdiction of the State, unless it ajijicars on the ^gee 
of the Act that it was intended to deal with matters beyond, as well 
as with matters within, the coinpeti'iico of Parliament, and that 
the provisions dealing with both are not severable {The Knhhia 
Case. 11 C.L R , 089). It follows that m such a case the iStnliite 
fhould be construed as limited in its operations, not that it is invalid 
altogether ” ; 20 C.L R , at p 66, 

iCminamt Domain. 

‘ ‘^e power of the State to expropriate real property b j' Statute ’ 
said Bakton, J. “ is, in these days, never quostioned. If the piwer 
to expropriate personal property is questioned as to any Australian 
State it can only be because its exercise has been so rare that its 
novelty rather exposes it to criticism and oiqxisition. But a powor 
newly uaed is nevertheless a power. The ConstituUon of New South 
Wales was at the establishment of the Commonwealth and is now 
preserved by seot^on 106 of Ihe Federal Constitxitian, subject to 
tiie lattm^ Constitution. The New South Wales Constitution Aet 
empowers the Parliament of that State to make laws for its peaee, 
wetfwre, imd good govsrnmmit in aU cases whatsoever.' Tlie grant 
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■ iaaludes tAe course of power of expropriation (or eminent domain, if 
<<Aat term is more pleasing) aooording to the sole jndgm^t of the 
Parliament of the State on the question of the public iipelfare. in 
some of the States of the American Union the power of eKfNro- 
pmtion is limited by their Constitutions to acquisition on just terms. 
8o in our Federal Constitution XM)t only must the terms be just, 
but the power is limited to the purposes in respect of which ^e 
Parliament has power to make laws ; Constitution, sec. 61, sub-sec. 
(xxxl). Whether there is or is not in that instance a powm" of 
eminent domain also, I do not discuss now But the power to make 
laws 18 unlimited in New South Wales save by territorial jurisdiction, 
and, since January 1901, by the Federal Constitution in some 
resjiects ” Pei Bakton, J. in The State of New South Wales t>. 
The Commonwealth, (1915) 20 C.L.R., at pp 77-78 

The Wheat Acquisition Act of New South Wales is not 
primarily an interference with inter-state tr%ic or oommerce at 
all ; it iH an exercise of a legisfative power declared by section 107 
of the Constitution to remain m the Ijcgislature of New South 
Wales for the purpose of managing its own internal affairs. Per 
GAVAN*I)uFry, J . 20 C L R , at p. 106. 

I also agree that the State of New South Wales had power to 
acquire any propertj^ m the State and, after acquisition, to exercise 
the right of an owner to decide whether its property is to remaun in 
the State or to be a subject of inter-state commerce. Seotkm 92 
of the Constitution does not affect that right The New South 
Wales Wheat Act can reasonably bo, and ought, if jKissible to be 
construed, as referring only to matters within the jurisdiction of 
State Parliament. I agree that the New South Wales Wheat Act 
in question is valid and that the Commonwealth action fails." Per 
PowEES, J., 20 C.L.R., at p. 107. 

• 

State Power over Property. 

Section 92 of the Constitution, in forbidding obstructions or 
restrictions to commerce among the States, is not m any way para- .. 
mount to section 107 of the same Constitution ; both sections aW 
to get full effect. Under section 107 every original State power^ ' 
unless exclusively vested in the Commonwealto Pai^llament m: 
unless withdrawn from the States is to " continue as at the e^tah- 
lishment of the Commonwealth.” Now, at the estabUshiQeii^ 
the Commonwealth the State Legislatures had power to 
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atl or aay of the tights of owoerehip of property. Tlhis power has ■ 
not been exeluaivdy feetod in iite CommcaiMmaltb PuiiAment, 
ftpd has not been withdraw front the States ; so that it latmt oon< 
tinue as in 1900. It is trne that if a State law as to property should 
be inconsistent with a valid law of the Commonwealth Partiament 
a law dealing with any (rf the objects express!}' entiTustod to the 
Commonwealth Parliament, the State law wonld be invalid to 
the extent of the inconsistency *’ (section 109). “ But ” said Mr. 

Justice Hiooins, “ there is no such Commonwealth law. It is true 
also that the power oi a State J.egislature to make laws obstructing 
or restrioting commerce among the States is ‘ withdrawn ’ from it ; 
but the Queensland Meat Act does not obstruct or restrict com- 
merce among the States ’ JW Higgins, J in Ihmmv v Stafe of 
Queensland, 22 C.LR , at p 031 

" The Parliaments of the States, al the establishment of the 
Conunona'oalth, had ibe power to authorize the Crown to acquire 
any property or any interest m property with or without i>aying 
compensation They hatl the power to tax the projierty of residents 
in the States to any extent they thought fit They had the power 
to say who should or should not lie qiialihetl to hold n-al or ^>crsonal 
estate, and who shoultl or should not he abh* to sell it They had 
the power to say on what conditions property could be held'tor 
used, they had the jwjwcr to prevent any owner of cattle from 
removmg cattle from his holding mthout the consent of an officer 
of the Government. None of those powers have been exclusively 
vesteil in the Parliament of the Com inon wealth or withdrawn from 
the States, and hence those powers «an still be exercist'd li> a State 
even if the effect of the exorcist* does incidentally hinder or prevent 
some inter-state trade or commerce. “ The framers of the Con- 
6tituti0|^'‘ said Mr. Justice Pow'eks, “ apparently did not anticipate 
or think it necessary to prevent, the exercise of the sovereign jKiwers 
of the State being used to the extent that they have been in the 
direction of socislism or of the State acquisition and control of 
marketable eomniodities. The High Ct>urt held in the If ''/tea/ Case, 
2D C.L.E., 54. that the State of New South Wales could compulsorily 
aoq^oire all the marketable wheat in New South Wales, although a 
large portion of it, prior to the compulsory acquisition, was admit- 
tedly intended for inW-state trade and commerce. The change of 
ownership did not prevent inter-state trade or commerce merely 
because Hie new owner (the State) did not wish to engage in mter- 
state trade or commerce. Inter-state trade was ju«t as free to 
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aU owners of property who desired to engage in snch, trade or eom* 
meroe and were capable of doing so. The State of South Australia , 
is dependent altogether on the State of New South Wales for its 
coal supplies. Victoria is to a great extent dependent en New South 
Wales for its coal. All the other States import some New South 
Wales coal, and the shipping companies (except m the State of 
Queensland) depend almost wholly on New South WsJes cojJ. 
It is a marketable commodity, and the greater part of the coal 
raised on. New South Wales is used for inter-state purposes. Yet 
the State of New South Wales can legislate as to all mines in the 
State It could make labour conditions so oppressive that it 
would prevent the owners working a coal mine , it could order all 
employers to pay their emjiloyees a £1 a day for six hours work on 
6 days a week, and in that w'ay prevent many of the mines being 
worked at all , it could tax all coal raised to such an extent that it 
would be unprofitable to work the mines It is admitted that it 
eould accjuire all the mines, or all the coal as it is raised . and in 
all the wajs mentioned prevent or interfere with inter-state trade 
without any contravention of sccISion 92. The power of the State 
to pass any legislation necessary to protect the health or safety of 
the people of the State has never been questioned, however seriously 
the^ exercise of the power may incidentally affect inter-state com- 
meice or even if it prohibits it ” Per Powers, J. in D-uncan v The 
State, of QwecnsZtiiid, (1916) 22 C L R . at p 150 

Saving of State laws 

108. Eveiy law^^® in force in a Colony whicii has 
become or becomes a State, and relating to any matter 
within the powers of the Parliament of the Common- 
wealth, shall, subject to this Constitution, continue in 
force in the State i and, until provision is made in that 
behalf the Parliament of the Commonwealth, the Par- 
liament of the State shall have such powers of alteration 
and'of repeal in respect of any such law as the Poiiiament 
of the Colony had until the Colony became a State. 

§ 178. EVERT LAW IN FORCE IN A COLONT EQIAlAi 
CONTJUEE.’^ 

Kwddpal Rate Law. 

Fre-Fed^tkm State laws imposing munifiipal rates on State 
Govemmefot lands and buildings which, after ihe establiidmeiltr^ 
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the Oommonweiktth, beoome vested in the Commonwealth are not 
continued in foree hy aeotion 108 of the Constitution. By seetion 
1 14 of the CcHistitution the Commonwealth is not liable to pay rates 
in respect of such property' ; The Municipal CoancU of Sydney v. 
The Commonwealth, (1904) 1 C L.R., at p. 208. 

Imiwrial and State Law. 

The expression every law in force in the State ” is sufficient 
to include not only eveiy State law in force at the time of Federa- 
tion but every Imperial Act applicable to the State. In McKdvey 
V. Meagher it was contended that the administration of the Fugitive 
Ofienders Act 1881 was not a law' m force in Vict.oria, at the time 
of the establishment of the Commonwealth, within the meaning of 
section 108 of the Constitution. Tlve Cluef Justice (Su* Samuel 
OBUrriTH) said v '' 1 ean see no force in that contention. Amongst 
the powers possessed by the Governor, the Judges, and the magis- 
trates of Victoria were powers under the Fugitive Offenders Act 
1881, and the law which onablpd them to exort-ise those iiowers 
was a law in force in Victoria, and, in my opinion, still continues a 
law there ” . (1!K)6) 4 C L.R , at p. 297 


lacoQsiateaoy of laws. 

109. When a law of a State is inconsistent*^* with 
a law of the Commonwealth, the latter shall prevail, 
and the former shall, to the extent of the inconsistency, 
be invalid, 

§ 179. “ A LAW OF A STATE INCONSIBTEIIT.” 

OoBdarmit Powen. ^ 

“ It must ” said the Chief Justice, “ be taken to be of the 
essence of the Constitution that the Commonw'oalth is entitled, 
within the ambit of its authority, to exercise its legislative powem 
in absolute freedom, and without any intorferonoe whatever except 
that preecribed by the Constitution itself. There is, however, a 
large (doss of oases with respect to which a similar power is for a 
time reserved to the States. In these matters there is, eonseq[Uently 
A possibhityof conflicting legislation. This contingency is provided 
for by section 109 of the Constitution, which declares that when a 
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Jaw of a State is inoonsiatent with a law of the CoTnmoaweaJtJbi the 
latter shall prevail, and the former shall to the extent of the incon-. 
sistenoy be invalid. With respect, however, to matters wiiliin 
the exclusive competence of the Federal Parliament no question 
of conflict can arise, inasmuch as from the point at which the 
quality of exclusiveness attaches to the Federal power the com- 
petency of the State is altogether extinguished. It follows that 
when a State attempts to give to its legislative authority an opera- 
tion which, if valid, would fetter control, or interfere with, the free 
exercise of the legislative power of the Commonwealth, the attempt 
unless expres.sly authorized by the Constitution, is to that extent 
invalid and inoperative ’ Per Gmffith, C.J mD'Emdenv Pedder, 
(1804) 1 CLE., at p. 110 

In (lur judgment the provisions of section 109 have no api^i- 
cation to the ]ire.sonl controversy (State and federal instrumen- 
talities) but were enacted for a flifferent purpose. They apply to 
matters which, upon the face of them, arc withm the common ambit 
pf powtT of both CommonwoalUi and State IjOgislatures, but do 
not apply either to State legislation or to Csimmonwealth legislation, 
wJiere either would, if valid, be inconsistent with the express or 
fthplTed provisions of the Constitution itself. In other words 
sootion 109 only applies in cases of concurrent legislative jurisdic- 
tion.” Per Geiffith, (’ J in Baxter v. Cemmissioner of Taxes, 
New Ecmth Wales, (1987) 4 C L E , at p. 1129. 

When Federal Law prevails. 

“ Section 109 of the Constitution itself is explicit. The true 
way to tost the argument in the present case is to ask whether the 
Federal Act w'ould be valid supposing the State Act wem non- 
existent. If it would, then, in ease of inconsistency the State law, 
whatever it may be, under whatsoever power it is enacted, on 
whatsoever subject, must to the extent of the inoonsistoncy be 
invalid. This constitutional provision is essential to the very life 
of the Commonwealth ; a decision in favour of the respondents 
on this point destroys the supremacy of Fedca^ law, which alone 
has held the American union intact, has preserved the character of 
ihe Canadian Dominion, and can uphold the Australian Consiitn- 
tion.” Per Isaacs, J. in the Federated Saw MiU drc. 
of Avstralaaia v. James Moore «fc Son Proprietary IM., 

8 C.L.R,, at p. 630. 



** diitiagiiiibad. 

In tb« Wk^r&w Sp«eial Com, (1910) 10 C,L.R., 2®2, tike quee- 
tion waa raiaed whetJker an award by the (lomtnonweaith Concilia- 
t^n and Arbitration Court drould, in case of tnconsistenoy, prerai! 
over the determination of a wages board empoww-d by a State 
Statute law to ilx a mininnim rate of wages 

The Qiief Justice (Sir Samubl Gbifstth) said — The notion 
of any one person or set of j>er8ons being set up in a civilized country 
with authority to superswie or abrogait' any law of which he does 
not apx»rove is to m<' so cxtraonlinary that I can hardly conceive 
of any Ijcgislature m full possoasioti of its faculties setting up such 
an institution. If they did, to call such a process arbitration 
would be an irony not to be expected in a charter of government 
Still less can 1 conceive of a number of sovereign States agreeing 
to a federation irt which sucli a disjiensing pwer might be con- 
ferred, not even iiixm the Feileral Tx'gislaturo hut ui»on an individual 
or mdivuluals But it is gravel v said that tlie Constitution has 
done so. 1 think that veiv plaili words would be ni'cessary to 
bring about such a result It certainly cannot be based ujKin the 
argument ab inconvenienti which, indeed tends wholly in the 
Other direction If the argument were aiXiCpUnl the whole of the 
State laws regulating doiuf'stie iiiduslrv. and a groat })art of the 
■[lolitp laws, the need for which dei»*>nds ujsui lo»al circumstances of 
which the State Ijcgislatures ar<* the natural and appomted judges 
would be subject to the review of one or more mdividuals. who, 
unless endowwl with more than human knowledge and wnsdom 
would be unable to discharge ’ the function of so mighty an ofhee 
10 C L.R., at p 284. 

w* 

Mr. Justice Babtok said : — “ In the ease of HvHdnrt Parker 

« 

Cot. IM. V. Moorhead, 8 G.L.R., 330, we were examining into the 
validity of some Federal enactments which assumed to regulate not 
oxtemal and inter-state trade, but also that trade which is 
confined within the limits of a State, and is reserved to the States 
tm a subjeet of legislatioii , in that connection it was necessary to 
oonaider wiiether tlm power given by sub-section (XX.) of section fil 
eonstitutied an exception to this otherwise oxclusive reservation to 
the States^ the qu^tfion is whether sub-section (xxKv.)> 

OwBstitates an exception to the otherwise excituave reservation to 
the States of & Innnch of their poHoe power, nameiy, the power to- 
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dfiftl by togislation with their industrial affairs. The majutity of i^iis 
Court held there that any power must, in order to oonstitutB tb? 
erccoption contended for, be couched in clear and unambjguoue 
terms. In taking this view we held to that expressed by the Chief 
Justice, with w^hom my brother O’Connoe, J , and I were in agree- 
ment in the Union Ijabel Cage ( Attorney - General far New Sovth 
Wales V. Brewery Employees' Union of New South Wales), 6 C.L R., 
469, at p 503, as follows • — ‘ In my opinion, it should be regarded 
as a fundamental rule in the construction of the Constitution that 
when the intention to i-eserve any subject matter to the States to the 
exclusion of the Commonwealth clearly apjiears, no exception from 
that reservation can be admitted which is not expressed in clear 
and unequivocal werds Otherwose the Constitution will be made 
to oontradict itself, which upon a proper construction must be 
impossible ” • 10 C L R., at p 292. 

Mr Justice O'Connor sifid — Tlie principles on which 
Statute is compared with Statute have no bearing upon the question 
.w'hother a Commonwealth industrial award can or cannot stand 
against if State Statute Within the field of Commonwealth power 
no State Statute can stand in the way of Commonwealth legislation. 
?Bu^outsi(le that field the Commonwealth tnbunal must obey the 
State law The question of inconsistency, in the sense in which 
tlie words are used in the American decisions to which I have 
referred, cannot anse in cases where the Commonwealth industrial 
award is to be contrasted with the State Statute law to which it 
must conform ’ (1910) 10 C L R., p .306 

Competition of Federal and State Laws. 

The moment we depart from the clear terms of sectioi^i09 of 
the Constitution, ^en^i is nothing but chaos Section 109 and 
covering clause (v ) for in the keystone of the Federal structure, and 
if they are once loosened. Australian union is but a name, and will 
reside chiefly m the pious aspirations for unity contained in the 
preamble to the Constitution Section 109 is not found in the 
American Constitution But its additional insertion in oim Con- 
stitution emphasizes the supremacy of Commonwealth laws. It is 
needless to say that to bring section 109 into operation the two 
competing laws must meet on the same field. If they are not on 
the same field they cannot ooHide; they ctaxmot be inooluiiatie^ 
They may he on the same field and yet not inconsiattint, and 
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«««e botb ex» v&Ud; but if izioon$a8tent, they must ufloewsari^ 
meet ou the same field though enacted under widely diSratiUg 
powers. One must OiSGeBsaniy prevail, the only qoesl^n bding 
adiich. For answer there is only one souroe of direct authority, the 
Constitution, clause V., and section 109. Per Isaacs, J., i» the 
Federated Saw MiR doc Fmfdoyeee of Australasia v. James Moore 
do Son Proprietary Ltd., (1000) 8 C.L.R.. 535-6 

ProvimoiiB referring to Governor. 

110. Tlie provisions of this Constitution relating 
to the Governor of a State extend and apply to the 
Governor for the time being of the State, or other chief 
executive officer or administrator of tlie government of 
the State. 

State may Burrender term iirj 

111. The Parliament of a State may surrender any 
part of the State to the Commonwealth ; and upon 
such surrender, and the acceptance thereof by the 
Commonwealth, such pai't of the State shall 'become 
subject to the exclusive jurisdiction of the Common- 
wealth. 

8tat«s may levy chaigea fur inspection lu'as. 

112. After uniform duties of customs have been 
imposed, a State may levy on imports or exports, or on 
goods passing into or out of the State, s\ich charges as 
may be necessary for execTiting the ins])oction“° laws 
of the State ; but the net protluce of all charges so 
levied shall bo for the use of the Commonwealth ; and 
any such inspection laws may be jinnulled by the 
Parliament of the Commonwealth. 

§ 180. » INSPECTION LAWS.” 

Metning «{. 

The object of inspection laws a to improve the quality of 
artiolee produced by the labour of a country , to fit them for exporta- 
tion ; or, it may be, for domestic use. They act upon the subject 
before it beoomea m article of foreign commerce, or of oommeroe 
among tiio Statee. Per MansHanL, C.J., in Gibbons v. Oyien, 0 
Wheat., at p i203. 
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“Section 93 of the Constitution must, on any construotaon, 
a prohibition of inter-state customs duties and the like, 
and section 112 plainly reads as authorizing the imposition by a 
State of certain chargee which are not within the prohibition. 
Section 112 clearly recognizes State inspection laws as ontside the 
prohibitiou. But if any attempt is made to convert them into 
instruments for the fettering of inter-state commerce, the deterrent 
provisoes that the net produce of inspection charges shall be for the 
use of the Commonwealth, and that the Parliament of the Common- 
wealth may annul such laws altogether, afford two effective safe- 
guards, The truth is that, whether the charges are made on goods 
inspected as they pass into or out of the State, they are not taxes 
but merely compensation for semces rendered ” Per Bakton, J., 
in Dvncan v. Pf-nte of Queendnnd , (1916) 22 C L.R , at p. 688. 

“ Inspection being a proper subject of State legislation, section 
112 merely makes it clear that the^tates may malce charges for that 
service even at the ports and boundaries. That is merely a question 
of the most convenient place at which to perform the service. There 
were, at the time of the adoption of the Constitution of the United 
States, numerous laws of this class existent in the several States. 
There* were sinular laws in the Australian Colomes at the times of 
federation, and their number has pi-obably increased since. In- 
stances are to bo found in the laws for the inspection and grading 
of butter, an operation usually conducted at the ports before ship- 
ment. The charges referred to in section 112 are those imposed 
for such a service Neither the laws nor the charges for the service 
rendered are m any sense regulations of external or inter-state trade, 
though they may have some remote influence on the one or the 
other ” . Per Barton, J., in Duncan v State of Queensland, (1916) 
22 C.L.R., at p. 589 

% 

What they Connote. 

" As to the argument based by counsel on section 112, that‘by 
assuming insjicction laws to be valid, and by expressly conferring 
the power to impose inter-state inspection charges, the Convention 
did not mean by section 92 to do more than forbid inter-state 
duties — I cannot accept it. It seems to me to’be a fundamental 
error to suppose that inspection laws necessarily connote iqay 
obstruction or restriction on inter-state naovem^t. They may 
obstruct or restrict and therefore the Federal Pariiament has ipower 




but inspeoiBoa }«iws o«n be dC loaajr v»rieti«« ; Ukd 
in aesumiiig that they may be valid, aeotion 112 does not exobute 
- them ficom the operatioiiii of motion 22 so fax as they reslsiet inter- 
state oommercfi ” : Per Hiooins, in Zhtncan v. The State of HweeiU' 
kokt. a91«) 22 O.L.K.. at p. 687. 

Intoxioatiag liquids. 

113. All fermented, distilled, or other intoxicating*^*^ 
liquids pacing into any State or remaining therein for 
use, consumption, sale, or stontge, shall be subject to 
the laws of the State as if such liquids had been produced 
in the State. 

See y<A. l, pp. 944-8. 

§181. ’’ INTOXIOATINO UQTJIDS.” 

Hie mison Act. < 

The history of the derivation of this section from the Wil«t>n Act 
of the United States was recapitulated by Mr. Justice Bartox in 
Fox V. Rabbins, 8 C L.R., at pp 124-5. His Honor wbnt on to 
say • — “ Now, on comparing the Wilson Act with section 113 of our 
Constitution, it will lie seen that the3' are identical in »iul>^anTO 
and nearly identical m terms It was simply thought safer those 
who framed our Constitution, twjjecially in view of the inflexible 
cliaracter of section 92, that such a provision should l*« embodied 
in the charter than that it should be left for future enactment bj' 
the ^Federal Parliament uiidei the commerce power The Aus- 
tralian provision is sliorter than the American Act 

OiicefmiiuitmK Laws. 

The unanimous decision of the Court in Fox v Robbins, was 
that a West Australian law which reijuiroil a greater fee for a licence 
to sell wine made from grapes grown in other States than for a 
lieenee to sell wine made from West .Australian grapes was— at 
least to the extent of the difference between the fees— invalid as a 
bufdoa on inter-state corameroe oontraiy to seetiem 92 of the Con- 
stitution, and could not be supported by section 113. Mr .Tustjee 
BaSTOK s«id; — “ l>ike the Wilson Aot, then, section 113 has the 
pffeet of etuddiag State laws, otherwue valid, to iahe eileet on ^ 
ligntam in^udueed from other States, at least as soon as thej^ have 
<eM}h«d the eens^paee, whether the original paokAgite have been 
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lirt&en; or opened or not. It faaa no greater effect, and there ie no 
word in it which says, or which gives room for the implieation, 
that it is meant to justify a violation of section 92 hy way of dia-' 
crimination. Any law of the State laying any burden on the liquor 
brought in, whether by tax or import, or by restriction of sale, 
must apply equally to the like article of the States’ own production, 
or section 113 will not save the law ” • 8 C L R., at p. 125. 

“ Section 113 of the Constitution gives a State power to legis- 
late with respect to mtoxicatmg liquids imported into the State 
as fully as with respect to intoxicating liquids produced in the State, 
but does not authorize a discrimination between imported intoxicat- 
ing liquids and those proilueed in State adverse to the former.” 
Per Higgins, J in Fox v Robbins, 8 C L.R., at p. 131. 

.Slates may not raise forees Taxation ot property of C'ominonweath or State, 

114. A ytatf' shall without the* consent ol the 
Parliament ot the Commonwealth, raise or maintain 
any naval or military force, or impose any tax“^ on 
property of any kind belonging to the Commonwealth, 
nor shall the Commonwealth^** impose any tax on 
j^roperty ot any kind belonging to a Stat-e. 

§!»}. “STATE SHALL NOT . . . IMPOSE ANY TAX 
... ON COMMONWEALTH PEOPEETY.” 

Municipal Eates. 

Upon the establishment of the Commonwealth, and, subse- 
quently, certain lands and buildings within the boundaries of the 
City of Sydney, the property of the Government of New^gouth 
Wales, bee.amo vested m the Commonwealth by virtue of sections 
85 (I ) and 85 of t?ie Constitution. Before the ostablislmient of 
the (.kimmon wealth these lands and buildings, nm CVown lands in 
New South Wales, were liable to be rated, and were rated by the 
plaintiff Council under the Sydney Corporation Act of 1879, and 
the Sydney Ccuporation (Consolidating Act) of 1902. After <he 
vesting of the lands and buildings in the Commonwealth, the fdain- 
tiff Council claimed to be entitled to be paid rates thereon by the 
Commonwealth. It was held hy the High Court lihat the liability 
of the lands and buildings to be rated was not eonthmed by BOOtiott 
108 of the Constitution, and that, therefore, by vijtu© of 
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114, tlie Coiumonwealtii waa not iiAble to pay rates iti reapeot of 
: The Mttnioipal Council of Sydney v. The CtmwmmMi, 
T1904) 1 C.L.R., 209. 

* 

Mr. Justice Barton said : — ” Holding the view that the 
‘ imposition ’ of taxation with which wc are at present concerned 
has taken place since Eederation, I consider also that, apart from 
the express prohibition of section 114, the arguments of Mabshau,, 
C.J. in McC.tdloeh v. Matylavd, could, if necessary, be urged with 
much force in this case. At any rate, I vcntuj’c for myself to adopt 
the statement and the reason of Mr. Justice Field, in the passages 
cited at the outset of my opinion” 1 (’.L.R , at p 209. ’ It is 
famUiar law that a State has no power to tax the property of the 
United States within its limits. This exemption of their proiierty 
from State taxation — and by State taxation we mean any taxation 
by authority <jf the State, whether it he strioth' for State purjuiees 
or for mere local ahd sjieeial ohjeejs— it. foundiHl upon that principle 
which inher(*s in every indeiiendent government, that it must be 
free from any suc-h interference of another Government as may 
tend to destroy its powers or impaif their efhciency. If the projierty 
of the United States could be .subjwteti to taxatmn hj' tJie States, 
the object and extent of the taxation would lie subject to the S^t«'|> 
discretion It might extend to hniKlings ami other projierty essen- 
tial to the diseharge of the onlinary business of the national Govern- 
mertt, and in the t^nforcenwnl of the tax fhostt hutidiagx might b<* 
taken from the possessuin and use of the United States ' /-'rr 

Field, J. in H’wcohsim Central Railroad Co. r. Price County, 133 
U.S R , at p. 499. Cited hy Babton, J in the Mvnrnpal Council 
of Sydney r The Comnumu’ealth, snjmi 

. “NOE SHALL THE COMMONWEALTH.” 

Federal Taxation ol State Imports. 

Before the establishment the High Court the meaning of sec- 
tion 114 was the subject of a judicial decision given hy the Full (knirt 
of New South Wales in the ease of the .iUorw-y-Oencral of Neu’ 
South Wales P. The Oollectnr of Cualoms of Neu> South Wales, (1903) 
3 8. It. N.8.W., im ami 9 A.L.R , 23. This was an action to reoover 
£994 paid by the Static Government to the defendant in respect of 
eertain customs duties levied on goixis imported by the Goronmiffiat 
for the ««© of State railways. Justices Owen and Pbino held that 
the prohihitioit of section 114 extended not merely to State land 
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and hottse iwoperty but also to goo^s and chattels imported By tiie 
State and they gave judgment for the State. STBpHEif, A.C,J. 
considered that the words “ tax on property of any kind belonging 
to a State ” must be construed by reference to the same words 
relating to the Commonwealth which oonld hardly refer to duties 
on the importation of goods The judgment of the majority td the 
Supreme Court was afterwards over-ruled by the High Court in 
the case of the Attorney- General of New South Wales v. The CoUecior 
of Customs for New South Wales, (1908) 5 C.L R , 818. 

The rule laid down in D' Emden v. Pedder, 1 C.L.R., 91, at p. 
Ill, and applied to the case of mterference by the Commonwe^th 
with State instrumentalities m the Baihvay Employees’ Case, has 
no application to x>owers which are conferred upon the Common- 
wealth in express terms and whioh, by their nature, manifestly 
involve control of some ojieration of the State Governments, such 
as th<‘ liowei to make lawt* with^ respect to trade and commerce 
with other countries and with respect to taxation. It must be 
assumed that the Constitution intended that, so far as is necessary 
for the effective exercise of these powers, the rights of State Govern- 
ments should he restricted The imposition of Customs duties 
bf ingj» mode of regulating trade and commerce with other countries, 
as well as an exercise of the taxmg power, the right of State Govern- 
ments to import goods is subject to the customs laws of the Com- ^ 
inonwcalth Further, the rule has reference only to the performance 
of the functions of Government within the Conunonwealth, and, 
therefore, cannot bo applied to the importation by a State Govern- 
ment of goods to be afterwards used m connection with one of its 
instrumentalities The Attorney- General (New South Wales) v. 

The Cdlecto) of Customs for New South Wales, (1908) 5 C.L R., 818. 

% 

In that case the High Court gave judgment for the Common- 
wealth on two grounds first that the word '' tax ” in section 114 of 
the Constitution was not intended to denote indirect taxation 
such as eustems duties and that the levying of duties of customs on 
importation is not the imposition of a tax upon property within 
the piimary and literal meaning of section 114, standing alone. 
Second that even if it is an imposition of a tax on property within 
the primary and literal meaning of that section, yet that meanii^ 
is not the only or the necessary meaning ; that, it must be rejeoted 
as being inconsistent with other plain provisions of the Constitution 
and tliat it was the intention of the Legislature thft the df 
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I C.lxB., 91, ba* no apfilkation. 

Tho rale referred to moreover ha* rrferenoe oidy to the per- 
formanoe cS the fnnetion* of Government within the Common- 
wealth, beyond which the funoticm* of a State Government, qua 
Government, do not extend. Therefore, although the rule prohibits 
the Commonwealth, in certain cases, from interfering with the free 
exercise of the executive powers of a State, within the State, m 
making use of any means or instrumentalities lawfully at its com- 
mand, it has nothing te say to the question whether any speoifie 
thing may be brought within the Slate so as to become such a means 
or instrumentality Tlie interference complained of in the Railwai/ 
Employees' Case related to a function p<*rformcd Mholl> within 
the State, and ^s to which the Court thought that no power to 
interfere was given either exprtsslj- Ar by necessary implication 
Ihat case, therefore has no application to the present on»* The 
Attorney- General t^onih l^'a/es) r The CrMertrrr of Cuxtoms 

for A’etr Soulh (1 9(tg) .Ti C L R at p 834 

ExchisiTe Federal Power over Imports. 

The Customs Act liK)l , lieing a valid exercise by the Common- 
wealth of tlie exclusive power to inipise, collwt and control dutiw of 
customs aiwl excise esmferred bv w'ctions r>2 (ii ), 86 and !K) of the 
Constitution, ap(>]ie.s to goods imported b>' the Government of a 
State as well as to those imjKirted by private jxTsons Thcroforo, 
goods imported by a State, whether dutiable ui not, arc b\ section 
30 of that Act subject to the control of the customs, and the authority 
of th* State Executive is no justification for their wmiora! from that 
control contrary to the jirovisions of the Act ^ A quantity of wdre- 
netting, which had lieen purchased in England and imjiorted into 
the Commonwealth by the Govenimont of New South Wales, was 
landed at the port of Sydney. Without any entry having been 
made Pr passed, and without the authority of the customs officers, 
the defendant, acting under the autlmrity of tbe Executive Govem- 
numt of the State, removed the goods from the place where they were 
stored. In »n action to recover a penalty it was lield by the High 
Court tliat the defendant had committed a breach of sections 83 and 
;236 of ti!wi Cnstoms Act. The Kmg y. {1909) 6 C.L.R, 

789 
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^ Growa Leaseholds. 

Th» Oonunonwealth Land Tax Assessment Act 191 A, andor 
which leasehold estates in State Crown lands are made liable to a 
land tax, does not amount to a tax on property bdOnging to the 
States which is forbidden by section 114 of the ConstitntioM - *' The 
plain design and purpose of the Act is that the lessee of Crown lands 
shall pay land tax up)u and according to the value of his interest 
m the land and as such it forms a natural part of a general scheme 
of lanfl taxation Per Griffith, CJ. — “ A tax is not placed on a 
State or m respect of any interest remaining in the State. It is 
placed on the lessee alone and in respect of what he himself possesses.” 
Per Lsaacs, J., Attorney -General {Queen'^land) v The Attorney- 
General {('ommonwealth) (1915) 20 C L R , pp 101-175 

Prohibitions Express and Imphed. 

In its judgment in Webb v Outtrim, (1907) Afi , 81, the Privy 
Council referred to section ll4 of flie Constitution as showing that 
the inclusion of express prohibitions in the instrument negatived 
the argmnont advanced in favor ot further and imphed prohibitions 
in accordance with the maxim expressum facit ceseare tacitwn. This 
reasoning was combated in the judgment of a majority of the High 
Court Tn Baxter V. CommuHioner of Taxe^, New South IPoies, (1907) 
4 C L K , p 1J28, where the CIxief Justice (Sir Samuel Griffith) 
said — “ The only section to which their Lordships expressly refer, 
whicli has any bearing on the application of the maxim expreesum 
facit, &c., is section 114. A httle consideration will show that this 
section is not framed for the purpose of exhaustively dehning the 
prohibitions ujion the exercise of State powers, but altogether 
alio mtfuihi ” 

States not to 00m monoy 

115. A Statci shall not coin^®* money, nor make 
anything but gold and silver coin a legal tender in 
payment of debts. 

§184. STATE SHALL NOT COIN.” 

Legal Trader. 

This section illustrates, in a peculiar manner, the distinotkHX 
between “ exclusive ” and ” concurrent ” powers. The ooihing of 
money is, by the jednt operation of section SI (xn.) and section 11^,, 
exolafflvely vested in the Commonwealth ; it bp the 
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IC^ted to th« Oommonwoalth, atid by the latter witbdr^n fn>ta 
tile States. On the otii;^ band tbe legal tender poieer is granted 
to the Commonwealth and remains in the States, subject to two 
eonditians, viz., they can only make gold and silver a legal tender 
in payment of debts, and if there is any inconsistency between State 
and Commonwealth tender laws the latter prevails See seotion 
51 (xn.). 

HiOaeas and Implied Limitations. 

Sections 114, 115, 116 and 117 of the ConstituUou contain 
express limitations npon the legislative powers of the States. Those 
sections deal, though not in identical words, with the same matters 
as those dealt with respectively m Article I., section 10, sub-section 
1 ; in Article VI., section 3, with the first Amendment, and in 
Article R’’., section 2, and section 1 of the 14th Amendment, of the 
United States C/onstitution That (Constitution, therefore, as well 
as the Australian, wntains express pfohihitions, but it has never 
been held that the}^ precluded the admission of those necessary 
implications which are admitted m ail otho’’ cases The framers of 
the CJommonwealth Constitution may be taken to have la?en aware 
of this fact, and also of the fact that the doctrine of necessary 
implication had been applied to the Constitutions of the tSntish 
Dependencies: In re Adam, 1 P.C C., 460 , Attorney -Genial 
V. Cain and Oilhvla, (1906) A C., .'►42 The maxim expressum facit, 
&o., has lieen often invoked in vain in English Courts . Colquhoun v. 
Brooke, 21 Q.B.D , 62, at p. 6.’>, where Lopes, L,.J., called it “ a 
valuable servant, but a dangerous master.” Per GnivjTrH, C J. m 
Baxter V Commissioner of Taxes, Hew South Wales. (1907) 4 C.L R., 
at p. 1128 

* Coxomunwoalth not to logislato in reepoei of religion. 

116. The Commonwealth shall i»ot make any law 
for establishing any religion, or for imposing any 
religious observance, or for prolubiting the free exercise 
of any religion, and no religious test shall be required 
as a qualification for any office or public trust under the 
Commonwealth . 


Right* of r«aidMit« in StaiM. 

117. A subject of the Queen, resident in any State, 
shaD not bo subject in any other State to any disability 
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or dii?eriimnation“® which would not be equally applic* 
able to him if h© were a subject of the Queen resident 
in such other State. 


§185. “D1|ABILITT OS DISCSlMmATION.’* 

Distixiotion between Residence and OomiciL 

The Administration Act of Western Australia (103), section 86, 
provides that • — “ Every executor and admimstrator shall pay to 
the Commissioner of Stamps duty on the final balance of the real 
and personal estate of the deceased according to the rules set forth 
in the second schedule Provided that, in so far as beneficial 
interests pass to persons bona fide residents of and domiciled in 
Western Australia and occupying towards the deceased the relation- 
ship set forth in the third schedule, duty shall be calculated so as to 
charge only one half of the^ percentage on the property acquired by 
such person ” Under this Act tlio plaintiffs, executors of the will 
of E. W Davies, late of Fremantle, Western AustraUa, were called 
upon to jiay succossion duty in W'estern Australia upon the estate 
of their testator, including duty upon a sum of £8,055, representing 
the value of propert\ passing under the will to one A. E. Davies, 
who at the death of the testator was alleged to be a British subject 
bona fide resident and domiciled in the Stale of Queensland. The 
rate of duty for the estate in question, according to the rules in the 
second schedule, was 9 jier cent,, and A. E. Davies was a peersun 
occupying to the deceased the relationship set forth in the third 
schedule The Commissioner of Stamps demanded from the 
plaintiffs in respect to his share duty at the full rate of 9 per cent., 
which the plaintiffs paid under protest, and they then sued to 
recover one-half of that sum, claiming under section ll^of the 
Constitution. It wgs held by the High Court that the real ground 
of the discrimination prescribed by the section of the Administration 
Act was domicil and not residence, and that, consequently, the 
enactment was not void under section 117 of the Constitution., as 
setting up a discrimination between the residents of different 
States: Datdenv. The State of Western AtMimZia, (1904-5) 2 C.L.R., 
29. , 

“ Every State can impose such duties in respect of tiie whda 
of the personal property of the domiciled oitizens of the Stale, 
whetiier that property is situate within or b^tmd ite 


IhaSte. The State ^nay, therefoie, dariv® « xnuok Ittcgea: t&mam 
from the estatee of bo^ pemons than from those of others triio 
memly redd© m the State withont haviitg tb«ar domicil in it. The 
ams of taxation being larger in their case, the Legislature may well 
think it reaeonable to reduce the rate in their favour. Moreover, 
it is a well-knotna fact that the double liability to death duties, as 
they are called, ie., the liabiUty to pay them both to the State of 
domicil and the State in which the projierty is ffituate, has consider- 
aWo operation upon the minds of investors, and the Legislature 
m^ht reasonably offer such a reduction as that in question as an 
indnoomeiit to persons to make then* permanent home in Western 
Australia. Again. 1 think it is a soumi rule of construction that a 
State Act should if possible Ik* so interpreted as not to make it 
inconsistent with the Constitution — «i< rt^ magis mleat quant pereat. 
Thc.se reasons have led me — mit without some fluctuation of opinif>n 
— to the conolu.ss>ii tliat the word ‘ domiciled ’ should bo read 
withont the qualifiung words 'boia fide’ and should hr* ef>n8tru«d 
as meaning ‘ having their legal domicil ' in Western Australia On 
this construction, the discnrai nation effected hy the Act is not a 
discrimination as between residents of Western Australia and others, 
but as between persons having their legal domicil in Western Aus 
traha and others, »n<l A K Oavu*., not hav'ing .such a domicil is* 
not entitled to the benefit of the reiluctiou claimed Whether, if his 
legal domicil were in Westoni Australia instead of in Queensland, he 
would be entitled to claim the reduction, is a question which it is 
not necessary to consider.” Fer GRunriTH. 0 J , 2 C.L R . at p, 43. 

“ Mere residenw in Western Australia does not give any of ite 
inhabitants a better right to rosiMt the higher rate of duty than Mr. 
Davies has, residing as he, does in Queensland But when residence 
and dofiiioil concur, the concept of residence is so alisorbed in that of 
domicil that it has no separate existence in thiAight. Residence in 
the place of domicil is the normal condition, and residence away 
from it is in the view of law not permanent until it becomes of such 
a kiiul OB to merge in its tom into a domicil of choice. Gonmquently, 
wtthout the Western Australian domicil, there is no diacrimination 
between subjects of the King residing in Queensland and those 
Tiding in Western Australia, It is discrimination on the sole 
ground of roiadence outtide the legislating State that the Oonstitu- 
tion Mms at in the 117th section. 2 do not tiunk tiiat is the ggmmd 
of the diacitimtttatibn in the West<»m Austrahan Adiallthitcidibn 
Per BkAton, J., 2 C.L.R,, at p. 47. 
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“ I find myaelf unable to avoid the conclusioii that til© exprea- 
sion ‘ domiciled in Western Australia ’ was used by the Lflgislatur© 
not in its popular sense but in the legal and technical sense. So 
interpreting the section and expanding the expression ‘ domiciled ’ 
into its full meaning, the discrimination is in favour of persons 
within the named degrees of relationship who are ‘ bona fide residents 
of Western Australia and whose domicil the law deems to be in 
Western Australia ’ It follows therefore that no resident of Western 
Austraha can claim the reduction of duty unless he also has his legal 
domicil m Western Austiaha, and the Queensland resident not 
domiciled in Western Australia is in this respect subject to precisely 
the same discnimnation, and to no further and no other ” Per 
O’CoMNOR, .1 , 2 G R , at p 52 

Recognition of laws, &c , of States.lSS 

118, Pull faith and credit shall be given, through- 
out the Commonwealth,* to ttie laws, the public Acts 
and records, and the judicial proceedings of every 
State. 

§ 186. » RECOGNITION OF LAWS &c. OP STATES.” 

LEGISLATION. 

Statk L\ws and Records Recognition Act 1901. 

All Coui’t'' withm the Commonwealth are required to take 
judicial notice of .\cts of the Parhament of a State, of the impression 
of the Seal of any State, of the signatures of certain high State 
officials. Proof of State proclamations, commissions, orders, 
regulations, Acts of State, may lie given by the production of the 
Gkivernment Gazette of the State or a document purporting to be 
certified by the Clerk of the Executive of the State or purporting 
to be certified by a Minister of the Crown for the State. Votes and 
proceedings of State Parhaments and other public records may be 
proved in the manner prescribed by the Act. Proof of the inoor- 
poration of a company incorporated or registered in any State may 
be given by a certificate signed by the proper officer. 

Protection of States from invasion and violenoe^V^ 

119. The Commonwealth shall protect every Stftte 
against invasion and, on the application of the £)xeoutiv» 
Government of the State, against domestic tjiolezioe. 

L.p. JS8 
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LEGISLATION. 

Defbnct Act 1608. 

By seotion 61 of this Act it is provided : — “ Where the Governor 
of a State has proolaimed that domeetio violence exists therein, the 
Governor-General, upon the application of the Executive Govern- 
ment of the State, may, by proclamation, declare that domestic 
violence exists in that State, and may call out the Permanent Forcea, 
and in the event of their numbers being Insufhcient may also call 
out such of the Militia and Volunteer Forces as may be necessary 
for the protection of that State, and the services of the Forces so 
called out may be utilized accordingly for the protection of that 
State against domestic violence.” 

I 

# ^ 

Custody of offenders against laws of the Commonwealth. 

120. Every State shall make provision for the 
detention in its prisons oi' person.s accused o? convicted 
of offences against the laws of the Commonwealth, and 
for the punishment of persons convicted Of such 
offences, and the Parliament of the Commonwealth may 
make laws to give effect to this provision. 

Ihere has been no State or Commonwealth legislation under 
this section, but ite intention has been generally observed. 
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CHAPTER VI.— NEW STATES. 

New Stktea laay be admitted or established. 

121. The Paxliament may admit to the Comiaoii- 
wealth or establish new States, and may upon such 
admission or establishment make or impose such ternj^ 
and conditions, including the extent of representation 
in either House of the Parliament, as it thinks fit. 

Government of territories. 

122. The Parliament maj’’ make lat\s for the gov- 
ernment of any territor>’^*'^ surrendered by any State 
to and accepted by the Commonwealth, or of any 
territory, placed by the Queen under the authority 
of and accepted by the Commonwealth, or otherwise 
acqiiired by the Commonwealth, and may allow the 
representation of such territory in either House of the 
Parliament to tlie extent and on the terms wliich it 
thinks fit. 

§188. “ 60 VEBNUENT OF TEBBITOBIES.” 

LEGISLATION. 

Papua Act 1905. 

New Qoinea. 

Prior to 6tli Miftch 1902, British New Guinea was a Crown 
Colony under an Administrator who was subject to the control of 
the Governor of Queensland, acting with the advice of his Ministeirs, 
in the same way as ordinary Crown Colonies are to that of the 
Secretary of State. By Order-m-Council of 6th March 1902, w-Jid 
Tjetters Patent of the 18th of the same month, the Possession was 
placed under the authority of the Commonwealth,* aiid the Governor- 
General was authorized, as soon as the Parliament should mshe laws 
for the government of the Possession, to issue a proclamation 
declaring that that bad been done, and from that date, the Letters 
Patent dealing with the edminista'ataon of the Pbss^on and the 
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instructions issued thereander should be revoked, and the 
. appcdnted day tihe Clovemor-General was invested with the powers 
and duties formerly entrusted to the Governor of Queensland. 

There was no acceptance of New Guinea by the Commonwealth 
until the passing of the Papua Act on 16th November 1905. Before 
that date the Governor-General was simply the persona desigrtata 
to whom the control fornuuly exercised by the Governor of Queens- 
Imid became vested, hut in that capacity he did not represent the 
Commonwealth . 

Puitia. 

The Papua Aot 1905 was assentefl to on 16th November 1906. 
The Possession of British New Guinea was declared to be accepted 
by the Commonw'ealth as a territory under the authority of the 
Commonwealth, by the name of the Territory of Papua. The laws 
in force in the Piissession of Brirish Npw Guinea at the commence- 
ment of this Act were continued in force in the Territorj' until othei- 
provision was made The Courts of justice in existence in the 
Possession of British New Guiuerf at the commencement of this Act, 
and the jurisdiction, practice, and procedure thereof, wore con- 
tinued in the Territory until other pro vision wns made. AH judges, 
magistrates, and other officers in the public service of the Possession 
of British New Guinea at the commencement of this Act were to 
continue in office os if ajxnnted under tliis Act. It was provided 
that there should be a Lieutenant-Governor of the Territory, who 
should be charged with the duty of administering the government 
thereof on behalf of the Commonwealth. An Executive Council for 
the Territory was created to advise and assist the lueutenant- 
Qovemor ; a Legislative Council was created to eonsist of the 
lieutienant-Goveraor and of the members of the Executive Council, 
together with such non-official members as /he Governor-General 
appoints under the Seal of the Commonwealth, or as the Lieutenant- 
Governor, in pursuance of instructions from the Governor-General, 
appoints under the Public Seal of the Territory. So long as the 
white resident population is less than 2,000, the number of non- 
official membem shall be three ; but when the white reaideat popula- 
tion is 2,000 or tnore on additional non-official member shall be 
appointed for each 1,000 of such population in exoeos of 1,000. The 
Legislative Ooundl has power to make Ordinances for the pefWie, 
order and good government of the Territory. The revenues of the 
Territory sre'avtiilable for defraying ilie expeiiditure- thereof , and 
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liie Govenior-General may make such regulatwns as he deems 
necesaary for the receipt, expenditure, oontrol and audit of revenues 
and moneys of the Territory Tliere is to be paid out of the Con- 
'solidated Revenue Fund of the Oomraonwealth towards the revenues 
of the Territory the sum of £20.000 in each finaaicial year up to and 
including the financial year ending 30th June 1906, and thereafter 
such sums, if any, as the Parliament appropriates for that purpose. 

Olfiens of the Possession. 

In the case of Hlrachan r. Tlte Commonwealth, (1906) 4 C.L.R., 
466, the plaintiff brought an action^in the High Court against the 
Commonwealth to recover damages m respect of alleged wrongful 
acts of officers of the Possession of New Guinea, committed in May 
1906, at a date prior to any legislation by the Commonwealth on 
the subject of New Guinea. It was held by the Hi gh Court that 
until such legislation took place, and the proclan^tion consequent 
thereon was made, no such rclsftionship of master and servant 
existed between the Commonwealth Government and the officials 
of the Possession as would rendei; the Commonwealth liable in an 
action of lort for wrongful acts of such officers . Tobin v. The. 

Queen, 10 C.B.N S . 310, applied 

• » 

Trial by Jory m Territories. 

There is no doubt or question as to power of the Federal 
Parliamt nt to create a hxial Legislature to pass laws for the Govern- 
ment of a Terntorj as has been done m the Papua Act, No. 9 of 1906, 

By an Onlinaiice, No. 7 of 1907. passed after the transfer of 
the Possession to the Coumiouwealth it was enacted that the trial 
of persons of European de.scout charged with a crime punishable 
with death should be held before a jurj- of four persons, but that** save 
as aforesaid the trial ^f all lasues, both civil and criminal, shall as 
heretofore be held ivithout a jury.” 

In the Central Court of Papua, before His Honor, J. H. P. 
Mubkay, Chief Judicial Officer, George Bemasooni was tried on a 
charge of assault causing bodily harm, and was found guilty and 
sentenced to twelve months’ imprisoqment with hard labour. At 
the request of the solicitor for the accused, His Honor stated a 
case reserving for the consideration of the High Court the foUowiti|; 
question : — Whether the accused’s deemed reqnest for a jury "Waa 
rightly reused f 
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H mm li«14 by tb» High Coarfc that Ob.apt<Mr III* of the Con- 
seetiofli providing for th« trial ol indiatabie 
offMttwM hj^ jury iw»» iitnitod in its apjdioation to th» exoaeise at 
tbo JtMboiai ptmw of the Ckunmonwealth in roapeot of thoae tunntiona ' 
of Hov^^mnont as to whicih it stands in the place of the States, and 
has no ap]|dina>tiOil to territorios. Section 80, therefore, relates 
oiriy to ofienoes created by the Parliament by Statwtes passed in 
the execution of those functions, which are aptly described as 
'■ Laws of the Commonwealth " 

“ In my opinion,” said G]|iffith, C.J., “ the power conferred 
by section 122 is not restricted by the provisions of Chapter 111. of 
Ae Constitution, whether tlie power is exorciw'id dirfictly or through 
a subordinate Legislature. The first question raised by the case, 
which is whether the request for a jury allogetl to have been applied 
by the plea of ‘ not guilty ' was rightly refused, must therefore 
be answered in the affirmative 7Vi« Kmff v Bernasconi, (1916) 
19 C.L.R., at pp. 633-636 

“ Section 80 of the Constitution ’ said Mr. Justice Isaacs, 
“ IS one of a fascieviua of sections colieottKl in one ebapter and 
united and inter-relaU‘d as members of a distinct group under the 
title of ■ Iho Judicature ' Tlio judicial power of the Comraofi- 
wealth ' — that is, the whole judicial power of a Cominonwealth 
propw — is then' de€klt with. By force of the various sections of 
Chapter III. other than section 80 and aided by sub-section (xxxrs.) 
of (NWtion 51. Parliament might have enacted, or might have enabled 
Courts to provide by rules, that all offences whatever should be tried 
by a Judge or Judges without a jmrj' Section 80 places a limitation 
on that power. Neither Parliament nor Court may permit such a 
trial. • If a given offence is not made triable on indictment at all, 
tben section 80 does not apply. If the offence is so fried, then tliere 
must be a jury. But the jiro vision is clearly enacted as a limitation 
on the accompanying provisions, applying to the Commonwealth 
as a self-governing community. And that is its sole operation. 
When tine Constitution, however, reaches a new consideration, 
mundy, the government of territories, not as constituent parts of 
th» sdf-govoming body, nob ‘ fused with it,’ as I expressed it ki 
HucAonanV Cose. 16 C.I.kR., 315, at. p. 335, but ratlief as parts 
actniBKied to the Commonwealth and subordinate to it, then aootion 
ifS provides the appropriate grant power.” PjW Isaacs, J., 
19 O.ZaR., at^p. 637. 
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'Ri* total expenditm-e in eonneoti^m -mth the «idnunisfo«tAtHi 
<rf Papua ammxnted in 1017-18 to £144,693. revenue and 
roeeipto estiinated (including (he Commonwealth subsidy of £31,000) 
amounted to £113,122. 

f 

Northern Territorv Acceptance Act 1910. 

This Act, assented to 16th NovembCT 1910, provided for ihs 
acoeptanoe of the Northern TOTntory ae a Territcwy under the 
authority of the Commonwealth and for the carrying out of the 
agreement for the surrender and acoeptanoe. 

By letters patent of Her late Majesty QUEEN VICTORIA, 
bearing date the 6tli July 1863, and signed by warrant under the 
Queen s Sign Manual, the Northern Territory, as defined in this 
Act, was annexed to the I^ovinoe of South Australia. 

# 

By the Constitution ASt the^ Provmce of South Australia, 
including the Northern Territory of South Australia, beoame a part 

of the Commonwealth by the name.of the State of South Australia. 

• 

On 7th Dooember 1907, an agreement was entered into by the 
CcynmoBwealth and the State of South Australia for the surrender 
of the Northern Territory by South Australia to the Commonwealth 
subject to certain terms and oonditiona This agreement was 
ratified and approved by the Commonwealth Parhament, and by 
the legislation of South Australia. The principal terms of the 
agreement were as follows — 

In consideration of the surrender of the Northern Territory 
and the property of the State of South Australia therein and o«rtain 
other rights, the Commonwealth agreed to be responsible for tbe 
indebtedness of the Stote in respect of the Northern Territory as 
from the date of acceptance of such surrender and relieve the State 
from the said indebtedness. The Commonwealth agreed to con- 
struct a railway line from Port Darwin southward to a point on 
the northern boundary of South Australia proper— which railway, 
with the railway from a point im the Port Augusta railway to 
cmmeot therewith, is rrfOTcd to as the l^ansconUnental Railway. 
The Commonwealth acquired from South Aintralia tbe Port 
Augusta railway, including all Imuls reserved fnr such a raSwi^, 
together with all statimis and o^er buMiogs, sidings, wltarft, apd 
other accessories used in ocmimotion with the workiqg of tha 
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rtolvsy exo^pt tih« ndiway carnages, terocks wnd otlier ixu>y<^« 
l^kiiit and roUii^ stock. The Commonwealth agreed to oowhpuot, 
as part of the Transoontiiientai Railway a railway from a ptdnt 
an the Port Angnsta railway to ooimeot with the other part of the 
’j^rsmBoontinental Railway at a point on the northem bonndiny of 
ISouth Australia proper. The Commonwealth agreed to*i>ay the 
iwioe of the Port Augusta Railway by becoming responsible for the 
amount of loans raised by the State for the purpose eobstruoting 
the said railway and by annually reimbursing the State the interest 
payable thereon and by paying annually into a Commonwealth 
sinking fund the amounts which the State has undertaken to pay 
into such a fund m connection with the said loans until the said 
loans are paid and redeemed by the Commonwealth. 

In oon.4ideratian of the covenants and agret^ments by the 
Commonwealth, the State surrendered to the Commonwealth the 
Northern Territbrj' including ttjjp raii^j' from Port Darwin south- 
wards known as " The Palmerston and Pine C'rt>ek Railwai' ” and 
all the State’s right, titles and interest m the control of all real and 
personal projierty in the Northfirn Territory. 

By section 7 of the Territory Aoeeptance Act all laws of South 
Australia in force m the Territory' at the time of acceptance ot)htiniflK.l 
in force until altereil or repealed by’ Csimmonwwilth legislation. 
By section 8, all Courts of Justioe in exLst<‘ne.e in the Territory' at 
the time of its acceptance are to continue until other provision is 
made by or under any law of the Commonwealth. By section 10, 
oil estates and interests held from the State of South Australia 
withm the Territory at the time of its acceptance .shall continue to 
be held from the Commonwealth on the same terms and conditions. 
By s^tion 1ft, nothing in the Act is to be taken as an appropriation 
of any revenues or money. 

Nobthebw Trrritory Admibis’tration Act (1910) 

The Governor- General was by this Act authorized to appoint 
an Administrator to exorcise all powers and functions assigned to 
him, under his commission, to act according to such instructions 
as may be git'en to him by, the Minister of External Affairs. By 
section Bfhere any law of the State of South Australia eontmues 
in fiwpe in the Territory by virtue of the Aeoepituioe Act, it is subject' 
to any {hdinMiee made by the Governor-General to have effect in 
the T^ritory^as if it were a law of the Territcay. Seotum 11 pn>< 
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Tides that no Crown land in the Territory shall bo sold or disposed 
for any estate of freehold except in pnrsnance of some contract made 
before the passing of the Act By section 13, untfl the Pariiamerit 
makes other provisions for the Government of the Territory, the 
Oovemor- General in Council is empowered to make Ordinances 
havidg the force of law in the Territory. Section 12 gives the 
several Courts of South Australia, subject to any Ordinance to be 
made, the same jurisdiction for the enforcement of all laws in the 
Territory and the administration of justice therein as they had 
before the oommonoemenT/ of the Act 

Operation of Sonth Australian Law. 

The effret of the provisions of section 7 of the Acceptance Act 
and section 5 of the Administration ■\ct were considered by the 
High Court in Budinnav and Another i The CommonweuUh and 
Another. (1913) it* CL.R , SI.*!. It was held that so far as those 
sections purport to give cilect m the Northern l?emtory, as laws of 
the Commonwealth, to lawi of South Australia which impose taxa- 
tion they are valid 

Th^ executors of a will of a deceased person who owned certain 
property in the Northern Territory appliiHl to the Judge of the 
* NoAhern Territ.<)ry to have an exemplified copy of the probate 
which had been granted in New South Wales re-sealed ivith the 
seal of the Northern Terntorj' It was decided that they were not 
entitled to have the exemplified copy of the probate so re-soaled 
except on payment, in rospetrt. of the property in the Northern 
Territory of the succession and probate duties imposed by the 
Succession Duties Act 1893 (S A.) and the Administration and 
Ihobate Act 1891 (S A ). 

Section 122 of the Constitution contains all the ?iecessary 
power to legislate rfor a Tcmtorj', including the imposition or con- 
tinuance of any kind of taxation It does not need any assistance 
from section 51 of the Constitution in respect either of taxatimi, 
or of anything else. It would suffice for all its purposes if there 
were no section 51 at all It is more ample than section 51 for ^ 
the purposes of a Territory Per BaktoN, Acting C. J. in Biichamn 
V. The Commonwealth, J6 C.L R , at p. 327. • 

“ The Commonwealth Statutes in terms adopt and in edioot 
re-enact the Acts of South Australia so far as they app^ to tihs 
Territory in its new condition, and oertataly jncljide th© two Asie 
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in 4p8isi^n. But the eleM* poirar oontained in aeotida 122 ef tiie 
OkniRtatutitm is nKiep^dent of that oontaiood ia smtioo 51 sub-sen* 
tlbn |h.}- itaat>nam«d powers—' Taxatkm ; b«t so m not to 
disnruninate between States or parts of States ' — allies oidy ta 
Uiie Commonwealth proper. Hie Northam Teiritory, though 

* Minaxed. ’ to South Australia, and in one sense a ‘ part ’ of'tiiat 
politioal orgmusm, was always known by the distinotive name of 
Ae ‘ Northern Territory,’ and in the ofSeial despatches between 
tbe Government <rf South Australia and the Colonial Office references 
were made to South Australia proi*er and to the Northern Territory 
per Way, C J. in Adelaide Steamship Co. Ltd v. Wells, 18 S.A.L.B., 
111, at p. 115. And now that it is a Territory of the Common- 
wealth, it is not fused with it, and the provisions of sections 53 
and 55 of the Constitution, intended to guard the Senate and the 
States, have no application to the Northern Territorj'. The taxa- 
tion involved in thg Northern Tomtorj* Acte is quite outside the 

* taxation ’ referred to in section 95 of the Constitution. Conse- 
quently, assuming the South Australian Acts in question do not 
continue by mere force of cession, still their introduction by means 
of the Commonwealth Acts is unaffected by the provision^ of sec- 
tion A5 ” Per Isaacs, J. m Buchanan v. The CommomneaUh, 16 
C.L,R , at pp. 334-336. 

Judicial Offieen. 

The jurisdiction which, before the Northern Territory Acoeiit- 
ance Act 1910, was passed, a Special Magistrate of South Australia 
had under section 68 (2) of the Judiciary Act with respect to the 
summary conviction of persons charged with offences against 
the laws of the Commonwealth committed within the Northern 
Territoryi was renewed both as to subject matter and locality by 
section 8 of the Northern Territory Acceptance^Aot 1910. It was 
held, therefore, that a Spe.cial Magistrate of the Northern Territory 
had jurisdiction to entertain and determine a complaint for an 
offence against the War fh-ocautions Kcgulations 1916. committed 
ip the Territory : Mitchell v. Barker, 24 C-L-R., 386. 

l>6|i|1iiid Ofaligatiox^. 

The Northfflfn Territory loans taken over by the Commonwealth 
from Bouth Auataalia amounted, on 30th June 1918, to £3,T72,915, 
The capital indebtediiem of the Port Augusta- Oodnadatta Railway 
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trauaferred by South Austrtdia to the Commonireah^, amounted 
on 30th June 1918, to £3,159,266. The total capital liabiiitleB 
taken over by the Commonwealth were £6,931,178. 

Annual Cost of Norths Territory. 

A* Ordmary Annual Votes and Axjpropnations— 

1918-19. 

Ordmary expenses . . . . . . ' 

Interest on loans 
Railway expenses 
Sinkmg Fund 
Railwaj' surveys 

B New works and buildings paid out of Revenue 

0 Railway Construction Line Fund . . 

D Redemption at South Australian loans 

Total Northern Territory and Port Augusta- 
Oodnadatta Railway . . 

* Total . . 

Alteration of limits of States. 

123. The Parliament of the Commonwealth may, 
with the consent of the Parliament of a State, and the 
approval of the majority of the electors of the State 
voting upon the question, increase, diminish, or other- 
wise alter the limits of the State, upon such terms and 
conditions as may be agreed on, and may, with the like 
consent, make provision respecting the effect and opera- 
tion of any increase or diminution or alteration of ter- 
ritory in relation to any State affected. 

Formation of new States. 

124. A new State may be formed by separation of 
territory from a State, but only with the Consent of the 
Parliament thereof, and a new State njay be formed by 
the union of two or more States or parts of States, but 
only with the consent of the Parliaments of the Statea 
fUSfected. 


£416,326 

£10,009 

£17,SOO 

£339,408 

£783.234 

£1.566.468 


CHAPTER VII.~MISCELLANEOUS. 


Seat of Qovernmeat. 

125. The seat of Government^®* of the Common- 
wealth shall be determined by the Parliament, and shall 
be within territory which shall have been granted to or 
acquired by the Commonwealth, and shall be vested in 
and belong to the Commonwealth, and shah be in the 
State of Noav South Wales, and bo distant not less than 
one hundred miles from Sydney, t 

Such territory shall contain an area of not less than 
one hundred square miles, aiid such portion thereof as 
shall consist of Crown lands shall be granted to the 
Commonwealth without any payment therefor. * 

The Parliament shall sit at Melbourne until it 

* 

meet at the seat of Government. 

§188. **SEAT OF GOVEBBOIEKT.'' 

LEGISLATION' 

Seat of Govebsment Dalgetty Act IJK)4, 

ff 

By thifl Act it was rlcterminwl that the Scat of Governiuont of 
the Commonwealth should be within sevonteori miles of Dalgotty 
ki the State of New South Wales. Tlie territory to be granted to 
or acquired by the Comraonwealtli, within which the Seat of Govern- 
ment was to contain an area not leas than 900 square miles, and have 
access to the sea. The amount of the compensation to bt* xnud by 
the Commonwealth for any lapid to be acquired by the CA>mmon- 
weaiih within the Sfeat of Government or the iwrronnding temrikny 
should not exceed the value of the land on let January 1904, but 
in other lespeets the provisions of the Property for Publie Purposes 
Acquisition Act 1901 was to apply to the acquisition of such land. 
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♦Seat of Govebstment Yass-Canbekba Act 1908. 

The Seat of Government Dalgetty Act 1904 was by this Act 
repealed, and it was determined that the Seat of Government of 
the Commonwealth shall be in the district of Yass-Canberra in the 
State ^of New South Wales. The territory to be granted to or 
acquired by the Commonwealth for the Seat of Government shall 
contain an area not loss than 900 square miles, and have access to 
the sea. Any person thereto authorized in writing by the Minister 
may, for the puq»oBe of any survey of land with a view to ascer- 
taining the torritorj' propta' to be grantiAd to or acquired by the 
Commonwealth for the Seat of Government, enter upon and remain 
on any lands whether CVown lands of the State of New South Wtdes 
or not, and do thereon all things for the purposes of the survey, 
and shall do no more damage than is necessary. The amount of 
the compensation to bt' paid bj the Commonwealth for any land 
to be acquiied by the Conpnonwealth within the territory granted 
to or acquired by the Commonwealth for the Seat of Government 
shall not exceed the value of the land on the 8th October 1908, 
and in qthor respects the provisions of the Ijands Acquisition Act 
190b shall api>ly to the acquisition of the land 

Seat of Government Acceptance Act 1909. 

The Governor- General is hereby authorized to declare by 
proclamation that, on and from a day to be fixed by the proclama- 
tion (in this Act referred to a.s the proclaimed day), the Territory 
ilescribed m the Second Schedule to this Act, and surrendered by 
the State of Now South Wales to the Commonwealth, is accepted 
by the Commonwealth a.s a Territory of the Commonwealth. This 
Act was proclaimed to commence on 22ud January 1910 : Ghvem- 
mciU Gazeiie, 20th January 1910. 

* 

The Act ratified and confirmed an agreement made on 18th 
October 1909, between the Commonwealth of the one part and the 
State of New South Wales of the other part, by which the StOSto 
(^reed to surrender and the Commonwealth agreed to accept the 
Yass-Canberra Temtorj' as Federal Territory within which tibe 
Seat oi Government sliall be established. The Act declared ftnd 
determined “ that the Seat of Government shaSl be in the Territory 
desorihed in the Second Schedule of this Act.” Kie Govenaqr 
General was authorized to declare by proelamation that, on 







{(OXB a to fixed by tibe j^oolamatioa (in 4hk Aot referred to 
as the {owlainied •day), the Territory desoribeg in the fieoond 
'Schedule to the Act, and surreBdered by the State to the Cbntmon- 
we^th, “ is aooepted by the Commonwealth as a Teirritory of the 
Commonwealth.” The effect erf the proclamation was that, on and 
from the proclaimed day (Ist January 1910) the Territory 'was in 
law accepted by the Commonwealth and acquired by the Common- 
wealth for the Seat <rf Government. All laws in force in the Terri- 
tory immediately before the proolairaod day wore, so far as applioahle 
continued in force until other provisions wore made. Where by 
any State laws in force m the Territory, on the proclaimed day, any 
power or function was vested in the Governor of the State, or in 
any authority of the State, that power or function in relation to 
the Territory was vested in and exercised or performed by the 
Govwnor-General, or tlie aqilioriiy exercising similar ptwers and 
functions under tfeo Commonwealth, as the case required or as the 
Governor-General directs . “ Provided that the Governor- General 
may dii'eot that any such power or function may be exercised or 
performed on behalf of the Comin^mwealth by the authority of the 
State m which it was previously vested , and white that direction 
remains in force the authority of the .State shall, in regard to the 
exercise or ^lerformance of that })ower or function, be dcruned to be 
an authority of the Coramonw’oalth.” 

All estates ami interests in any land in the Territwy wlimb 
were held by any jimwon from the State immediately beftm* the 
proclaimed day, subject to any law of the Commonwealth, continue 
to be held from the Qtmraonwealth on the same terms and con- 
ditions as they were held from the State 

The High Court and the Justices thereof acting within the 
Twritory were invested with the jurisdictior^ which immediately 
before the proclaimed day belonged to the Supremo Court of the 
£Kato and the Justices thereof. The Govemor-Genond was 
a«ith(»iKed to appoint such msgistratcHi and officers as are oeces- 
may to execute the laws of the Territory and provide for the admisiis- 
tvatidn <rf just^e thereunder 

'nre Seat ^ (Sovemmeat Act 1920 mahes tempoiary provision 
for the adminiitration and government at the Federal Twritiary 
in which the Seat of Government is situated. 
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JTOiciABy Act IflfiS, Section 10. 

Hio principal seat of the High C/onrt is to be at the Seat ^ 
<3ovemment. Until the Seat of Government is established, 
principal seat of the High Court shall be at such place as the Qoveraae~ 
Genaral from time to time appoints. 

Commonwealth CoNcnjATioN and Abbitbation Act 1904. 

By section 52 the principal Registry shall, when the Seat oi 
Government is established within Federal territory, be situated 
at the (Seat of Government, but until that time the Principal Registry 
shall be sitiialetl at such place as tlio Minister directs. 

Acquisition of Land. 

On Ist Maj’ 1915, the Commonwealth, pursuant to the Lands 
Acquisition Act 1906, compulsorily acquired certain land of the 
respondent at Jervis Bay tho^ in the State of New South Wales. 
On 25th August 191.5, the respondent made’ a claim for compensation 
in resjicct of such acquisition On 4th September 1915, the Jervis 
Bay T<irritory Acceptance Act* 1915, came into operation, and the 
land in question thereafter was withm territory acquired by the 
Commonwealth for the Seat of Government. On 5th May 1916, 
the respondent refused an offer which had been made to him in 
respect of his claim for compensation, and on 7th March, 1917, by 
writ of summons instituted an action in the Supreme Court of New 
South Wales against the Commonwealth to recover compensation. 
Held, that the cause of action arose on 6th May 1916 , that the 
jurisdiction which the Supreme Court of New South Wales originally 
had in respect of the land was taken away by section 8 of the Seat 
of Government Acxseptance Act 1909 (which is incorporated in the 
Jervis Bay Territory Acceptance Act 1916, by section ^thereof); 
that that Court was not a “ State Court of competent jurisdietion ” 
within the meaning of section 37 of the Lands Acquisition Act 
1906 ; and, therefore, that it had no jurisdietion to entertain the 
action. WoodJiill v. CommmweaUh of Austndia, 17 S.R., 224, 
reversed ; CommonuieaZifct. Woodfeiff, 23C.L.R.,482 ; 188 H., 100. 

Power to Her Majesty to authoriee Oovemor-Qeneral to appoint depistleia. 

126. The Queen may authorize the Govomor- 
General to appoint any person, or any pemona |ointly 
or severally, to be his deputy or depaties ifrithin 
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pait of the ComzQonweidtib, and in that eapaoity to 
exercise during the pleasure of the Govemor-denwal 
such powers and functions of the Governor-General 
as he thinks fit to assign to such deputy or deputies, 
subject to any limitations expressed or directions gpven 
by the Queen ; but the appointment of such deputy or 
d^uties shall not affect the exercise by the Governor- 
General himself of any power or function. 

Aborigioea not to be counted in reckoning population. 

127. In reckoning the numbers of the people of the 
Commonwealth, or of a State or other part of the 
Commonwealth, aboriginal natives sliall not be counted. 




CHAPTER Vni.— ALTERATION OF THE 
CONSTITUTION. 

Mode of Storing the Constitution. ISO 

128. This Constitution shall not be altered except 
in the following manner: — 

The proposed law for the alteration thereof must 
be passed by an absolute majority of eachuHouse of the 
Parliament, and not less than two nbr more than six 
months after its passage through both Houses the 
proposed .law shall be submitted in each State to the 
electors qualified to vote for the election of members 
of the ‘House of Representatives. 

But if either House passes any such proposed law 
by an absolute majority, and the other House rejects 
or fails to pass it or passes it with any amendment to 
which the first-mentioned House will not agree, and if 
after an interval of three months the first-mentioned 
House in the same or the next session again passes the 
proposed law by an absolute majority with or wit^ont 
any amendment w^iich has been made or agreed to by 
the other House, and such other House rejects or fails 
to pass it or passes it with any amendment to which the 
first-mentioned House will not agree, thfe GovenwH*- 
Oeneral may submit the proposed law as last proposed 
by the fibrat-mentioned Housed and either with or 
without any amendments subsequently agreed to by 
both Houses, to the electors in each State qualified to 
vote for the election of the House of Reprq^tatives^ 
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Wliela a pmposed law is submitted to the ^eotoxs 
the vote shall be taken in such maimer aa the Parlia- 
ment prescribes. But until the qualification of eleotom 
of members of the House of Representatives becomes 
uniform throughout the Commonwealth, only one-half 
the electors voting for and against the proposed law 
shall be counted in any State in which adult sufirrage 
prevails. 

And if in a majority ot the States a majority of the 

electors voting approve the proposed law, and if a 

majority of all the electors voting also approve tlm 

proposed law, it shall be presented to the (lovemor- 

Oeneral for the Queen’s assent. 

€ 

. e < 

No alteration diminishing the proportionate repre- 
sentation of any State in either House of the Parliament, 
or the minimum number of representatives 'of a State 
in the House of Representatives, or increasing, diminis h- 
ing, or otherwise altering the limits of the State, or in 
any manner affecting the provisiora of the Constitution 
in relation thereto, shall become law unless the majority 
of the electors voting in that State approve the proposed 
law. 


‘ 190. “ ALTERA.TIOH OF COH81TnmON.'« 

LEGISLATION. 

Rbvbbekdch (CoNsirnmow AltkAatiok) Act 1906. 

tluB Aet providm the necessary machinery And (trocedure for 
to the people proxrosed laws ior alteration of the 
Ooestitatjon Crhich hare been passed by tbe Senate and Home of 
Scq^cofMoitatives. The first step prescribed is the issue of a writ by 
the Goviwaor'Gbneral Attached to writ is a copy of the proposed 
law, and the text of the prineijMs! provisions of die Gonstitef^ 
proposed to be altetred. Hie voting at the referendum must be 
taketi throiii^out Australia on due day appointed on the writ ; 
Hke vothig Itl the rsierendum must be by baBot atsd eaeh eloetor 
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is requited to indicate his vote whether “ Yes ” or “ No ” by ptaeing 
a cross in the blank square in front of the word “ Yes ” or by placing 
a cross in the blank square in front of the word “ No ” aoocuding to 
his choice. The result of the referendum is afterwards ascertained 
by scrutiny. 

RSFEEEIirDXIM (CONSTITUTION AlTKEATION) 1909. 

This Act makes a numbei of amendments in the Principal Act 
defining the mode of conducting a reference to the people in connec- 
tion with proposed alterations of the Constitution. 

Pn^oMd Constitutional Amendments. 

For details of proposed laws to amend the Constitution, see 
mpra pp 20-22, 305, 500, 588 606, 613 and tn/ra p. 945. 


SCHEDULE. 

• 

OATH. 

I, A B., do swear that 1 will be faithful and bear true allegiance 
to Her Majesty Queen Victoria, Her heirs and successors according 
to law So HELP ME God ! 

AFFIRMATION. 

1, A.B, do solemnly and smcerely affirm and declare that 1 
will be faithful and liear true allegiance to Her Majesty Queen 
Victoria, Her heirs and successors according to law. 

(Note — Tke name of the King or Queen of the UnUed Kingdom of 
Great Britain and Ireland for the time being is to be 
substituted from time to time.) 
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lEfilSlATIYE POWERS OF THE COMMONWEALTH 
AND THE STATES OF AUSTRALIA. 
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“TAXATION.” 

The Income Tax Act 1918 'provides that a tax of ten 
centum of the gross prize money is payable in respect of a cash prize 

in a lottery 

« 

Eor every pound sterhng of the taxable income of a company 
■which has not been distributed to the members or shareholdeia of 
the company, the rate of tax is one shilling and tenpenoe halfpenny. 

For every pound sterling of the mcome of a company distributed 
to the members, shareholders or stockholders of the company who 
are absentees and of interest paid or credited by the company to 
any person who is an absentee in respect of debentures of Ae ooin- 
pany or on money lodged at interest ■with the company by suoh 
person the rate of tax shall be sixpence 

The Eistate Duty Assessment Act 1914-16 authorizes tne taaca- 
tion of prop^y which has passed from a deceased peoeon by gift 
inter vivos within one year prior to his decease. 

The War Time Profits Tax Assessment Act 1917 does not 
operate on profits arising after 30th June 1919. 

CoNSTiTtmoN, Section 51 (iv.). 

“BOBBOWXNQ MONET.”’ 

A brief review of the financial position of the GommonweaiW^ 
was given by the Treasurer (Mr. Watt) in the House of Bepwen- 
tativeB oB 2Sth June 1919. 
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Snealdiig on a supply biU for the sum of £4,237,335, Mr. Watt 
saicl the seven war loans had brought in a toM of £188,432,040. 
,To that must be added receipts from War Savings Certifioates 
totting £6,140,403 Tlie total anunuit raised was thewrfore 
£193,672,533. Australia had borrowed direct fn)m the British 
Gov<»iunent £47.600,000, while the British Government had fur- 
ther paid for the maintenance of Australian troops overseas ipiother 
£70,000,000. Of this laet amount Australia had repaid £26.000,000, 
leaving £44,000,000 still to bo paid The amount borrowed alto- 
gether totalled £285.717,553. There was on hand on 31»t May 
unexpended war Joan monm-s amounting to £24,176,449. Deduct- 
ing titis amount from the total borrowed there was an expenditure 
to 31st May of £261,641,104 At the Premier's Gmforence the 
Commonwealth had i^pveti to lend the States £30.000.000, to enable 
them to carry out a programme of settling 20,000 soldiers on the 
land. The requirements for the War Service Homes Act would be 
large, but could not be definitely indicated, while sustenance payments 
would also require oonsiderahle funds. With the heavy expen- 
diture in prospect it would he necessary before long to' raiw* another 
war loan The annual interest on war debts amounted to £13,170,000 
Of that amount* there was pavable to the -Australian lender 
£8,580,000 per vcor, an.l to the Bntish fender £4,610,(K)0 iicr year. 
— Tlie 26th .Tune liMO 

For (“artier tigures sec p 64, /upm 

CoNSTirrriov Section 51 (vi.) 

NATAL AND mUTABY DEFENCE.” 

OKFE’^t’E Act 1903-191H 

It ina\ lie inteivsting to state more fully thu law m force on 
British ships conveying CJorninonwealtli tivsqis from Australia to the 
8|diere of military opcratioiis and returning therefrom lo Australia, 
also the law controlling the discipline of .Australian troops, w^hilst 
HCriing abroad. 

The Anny Act {lini>erial) apfdies subject to such modifications 
as are prescribed by the Defence Act 1903-1918 or the Begula- 
tioHB mode thereunder (Defence Act, sKXdidli .'>4a). Ah to the 
power of the Commonwealth to make laws of extra-temtonol 
applieation in relation to such troojw . sec section 177 of the Army 
Act (Imperial) The modifications made by the Defence Act 
1903-1918 are those contained m sections 97 and 98. There are no 
subatantiai modifications or adaptations effected by the Uognlatioas. 
When Australian troops arc attached to or doing duty or acUng 
with British Forces they are sabjeot to the Array Act (iw^ion 177). 

Dtuiiig the progress of the war. it was stated in the press, that 
Amdraiian soldh^ wm« not liable to the same paiiis ana penaltisa 
as jBhhiirft sohliers- difference prebaMy arose hrom Vh» nso^- 
cations made Jjy the Defence Act, secdons 97 and Sfe. Beotian 
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11 % a list; of ofienoes for which an Australian soMher mi^t be 
sast^ced to death whilst serving abroad. Thw list does not inelwfc' 
the <Hime of murder. Several cases of muidfir by Aostrahso 
sol^nB were tried by Court Martial, but in view of this proviaiont 
the death penalty could not be inflicted. 

Siiqjbarly the provision requiring reference of all death sen- 
tences to the Governor-General for confirmation prevents the prompt 
carrying into force of the sentence of death for. say, desertion to 
the enemy. 

Only alien enemies or persons subject to the Naval Discipline 
Act or to military law may be tried by court martial. 

A more extended reference may also be made to the law con- 
trolling the discipline of sailors and seamen on board Australian 
ships of war when associated with the Imperial Fleet. The Naval 
Discipline Act applies without modification or adaptation to the 
Commonwealth Naval Forces serving with the Kmg’s Naval Forces. 
Subject to the conditions of transfer, section 42, sub-section (4) of 
the Na\al Defence Act 191 p 0-1918 renders ^mmonwealth Naval 
Forces transferred to the King’s Naval Forces in pursuance of that 
section, subject, while so transferred, to the laws and regulations 
govermng the King's Naval Forpes By a Proclamation dated 
10th Augflst 1914 the Governor-Greneral transferred the Com- 
monwealth Naval Forces to the King’s Naval Forces unoon- 
ditionajly In this connection sec also the Naval Discipline 
(Dominion Na^al Forces) Act 1911 (Imperial) 

Compulsory training requirements are as follows • — 

All boys, 12 to 14 years of age, are compelled to train in the 
Junior Cadets, and those 14 to 18 years of age in the Senior Cadets. 
The training includes elementarv drill and physical exenases. 
Young men. 18 to 25 years of ago, are required to train m the Citiaen 
Forces from 16 to 25 whole days annually, in organizations known 
as the Militia At least 8 days must be m camps of continuous 
training There are no general exemptions ex^pt for men in out- 
lying districts where traimng is impracticable, and those ni^cally 
unfit From 26 to 2f^ycars of age the traimng in the Citizen Forces 
18 limited to one re^stration or muster parade. 


Constitution. Section 51 (xxiii.). 

“INVALID AND OLD-AGE PENSIONS.^’ 

Old-age pensions may lie grwte^ to persont^ho have attained 
the age of 65 years, or who being permanently incapaoitated lor 
work have attained the age of sixty ;^ar6. Women are qualified to 
receive old-age pensions who have attained the age of sixty jMaXft, . 
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Tb 0 ^tUkliSofttioiw for oid-age peonkma are as follows :~^lteW‘ 
dents in AusbwKa tw<»ity years ; go^ ofiaraoter ; titat the aoonxaa* 
lative property of the ap{dioant does not exceed the snm of £310. 
The net capital valiie of property is assessed as ft^ows : — ^AQ real 
and personal estate owned by a person is deemed to be aooumnlatfee 
property. From the oatuial value of such pre^mty there shall be 
wduct^ the capital value of a home in which the pensioi^ per- 
nummiiy remdes and all charges and expenses in oonneoti<m with 
the home ; the residue remaining is deemed to be the net oaptal 
value of aooumulstive property. 


CoHSTiTUTioN, Section 61 (xxrv.). 

“SISSTICE AHD EXECU T I ON OF FBOOE88.’* 

SsBTics AHD ExBCtmos or Pbockss Ac?r 1918. 

The Principal Act is amended by authorizing the issue of 
sommmises or warrants in one State for service or execution in 
another State, charging putative fathers with having failed to 
make adequate proviscon for pa'^enf of matenuty expenses m 
oonneoidtm with the birth or for the future maintenance of their 
putative children. 

OoNSTiTUTiOK Section 61 (xxxv ) 

mOUSTBlAL DISPUTE.” 

Doxing Oonwncr <a Awaxd. 

The Arbitoration Court cannot entertain a claim mvolving an 
alteration of an original existing award during the term ca its 
currmioy, but new disputes may arise respeoting new subjeote 
matter ; Federated 0a« Em/ployees’ Union v Gas Company, The 
Argue, 12lh June 1919 

OoKSTiTimoN, Section 73. 

” APPELLATE TUBUDlCnON OP BIQH DOUBT.” 


Mii4ltel. 

In an action to recover damages lor personal injuries alleged to 
have been sustained by the plaintiff by reason of the negligence of 
the defendants, the jury found a verdict for the defendants. The 
Full Court <k the Supreme Cqprt of Tasmania refused an applioa* 
tion by the plaintiff for a new trial. On appeal, the High Court, 
being of ojf^ion that there had hem a inis-trial, directed a new trial 
to he had. DemskHi of the Supreme Court of Tasoumia revwsed : 
OamfbdSl v, IPehrter Jlomrteh JJd., (1918) 2i O.L.B., 307. 
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MmeOaXbi Amoimt. 

In order that a jndgnient may fall within sub'Olanae 2 of clause 
(a) <A section 35 (1) of the Judiciary Act 1903-1915, it must involve* 
directly or indirectly a determination which so prejudicially affects 
the litigant wishing to appeal from it as to make him worse off 
by at least £300 than he would be if he appealed and were wdioUy 
successful in his appeal Beard v Perpetual Trustee Co., (1918) 
26 C.L.R., 1 


Constitution, Section 77 (m.). 

“INVESnNO STA1E OOUBTS WITH FEDERAL 
JURISDICTION/’ 

The Service and Execution of Process Act 1901, section 10, 
enabling the defendant served with a summons under the Act to 
apply to the State Court out of which the writ was issued for an 
order requiring the complainant to give security for cost, is valid 
as investing the State Court with F^eral jurisdiction ; McGUw v. 
New South Wales Malting Co , (1918) ^ C L R., 416 


Constitution, Section 71 

“A CHIEF JUSTICE.” 

After a long and distinguished career the Right Honorable Sir 
Samuel Griffith, Chief Justice of the High Court tendered his 
resignation to the Government which was announced by the Honour- 
able L E Groom, Acting Attorney-General on 26th July 1919. 
In accepting the resignation on behalf of the Government, the 
Minister addressed the following communication to the retiring 
Chief Justice — 

“ On behalf of the Government and the people of the Common- 
wealth, on this, the last occasion that your Honor will sit in this 
Court as Chief Justice of Australia, I desire to express grateful 
appreciation of your great services to this Commonwealtlt. It is 
but htting that you ^ould bid farewell to your judicial office in 
the State where yoif had already achieved a wide reputation as a 
statesman and judge before you accepted your present distingubfaed 
office. On 7th October 1W3, when you took your seat for the 
first time in the High Court, and the felicitations of the Bai- of the 
Australian States were tendered to you, you remarked in rdferenoe 
to the weighty and responsible duties that you were then under- 
taking. You are now putting the harness off after a great judimal 
career upon the High (jourt Bench, which has ^een marked by the 
exercise of these great qualities and the preservation of those faij|^ 
ideab and noble traditions which have ever distinguished the British 
and Australian judiciary. In 1903 when you and mur odtbb^uha 
wewe charged with the duty of the interpretation ol the fuadsbabititi 
instrument of government and the settlement of ^he great MSuee 





whkth wens Inevitable under a written \t^pd»Aim 

and adminiatiration tmder the Aostraiian Oonatitution were tmly 
in fdietir infancy, Sto<» then the national fnnetionB of the Coat- 
inonweatth have ex|>anded to a w^ondroua extent and the duti^ 
and reflp<m«lHlitie8 of the High Court oorrespondingly increased. 
In the porformanee of those duties you brought to bear the strictest 
intpaxt^ty, great research and learning* and a judgment riypened 
by a wide exp^enoe obtained through the occupancy of the many 
high ofRoes you had held in the State of Queensland. It is univer- 
sally recognized by the profession and the public that your decisions 
have been wise and w€ight3' and have most materially helped to 
the efficient working of the Constitution and the progress of the 
people under national administration. The High Court has also 
won for itself under your presidency as a Court of Appeal from the 
Courte of the States the confidence of the citizens of those States, 
and in these decisions your individual judgments constitute an 
invaluable contribution to the law of Australia. On Itehaif of the 
members of the Bar, I wish also to express to j'ou their appriniiation 
of the courtesy and consideration which \'ou have constantly shown 
to them in the exercise of their high calling in this Court. We 
are all conscious of*"the great privilege it has been to appear before 
you. Yon are now retiring after h career rich in the accomplish- 
ment of lasting benefit to your country. The State, the Common- 
wealth and the Empire arc under obligations to you for great work 
done in every office j’ou have held.* When the history of Australia 
is written no name will be more honoured than that of* the first 
Chief Justice of Australia Our wishes are that you may now spend 
the rest of your days in rest and comfort, conscious of the eateem 
of your fellow citizens." 

In the High Court sitting in Brisbane on Z.'ith J uly then* was a 
large attendance of the mem of the Bench and the Bar in antici- 
pation of a statement by Sir Saul'XL GairnrH regardmg his projected 
retirement. Sir Sahukl Gkiffitii. however, was mdisposed and 
unable to attend, but the Registrar of the High Court read a statement 
from him announcing his retirement, which will take effect at the 
md of August. In the statement His Honor ^minted out that it 
was more than a quarter of a century since he took his seat as 
C9iief JiKtioe of the Supnune Court of Queensland, and nearly 16 
ywrs smee he became Chief Justice of the Commonwealth. He did 
not think the present was a fit time for him tef make anything like 
a personal retrospective review of his work in the Court sine© its 
inception, but he hoped to be able, when no longer bonnd by tlw 
hrammels of his judicial office, to make occasional contributions to 
the s(dntion of the social problems by which we were confronted. 

Mir. Justice Isaacs, on behalf of himself and his brother Judges, 
psld a stating tribute to Sir^SAxnxL GKcmrs- The Attomey- 
Onnenri for QtHxmsI&nd (Mr. Rvak) read a mess^e from Mr. L. £. 
QasOOJi (Acting Attorn^' 'Oeneral) and enlogiBed Sir SAMXltt. 
ChiaimxBi as a stttiosmsn ainl politician. Mr. F^ise, K.O., apaks 
m MimU of the Bar. 
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CowsTiTUTiON, Section 122. 

“ TEKBITOBIES.'’ 

Plipaaa Credit Balaaoe. 

The Miniater for Home and Territories (Mr. GtTHH) has re- 
ceived {t report from Papua regarding the receipts and expenditure 
for the year ended on March 31. The total revenue, including about 
£19,000 earned forward from the previous year, amounted to 
£84,852, while the expenditure was £76,110 The year, therefOT, 
ended with a credit balance of £9,742 By a policy of economy, 
expenditure was kept down £12,000 below the estimates. The 
shortage of ahippmg owing to the War affected the Customs and 
excise duty considerably. Despite this, 1,214 tons of copra, valued 
at £24,279, was export^ for the six months ended December 1918. 
The production of gold in the Samarai district showed an increase 
of about £.‘5,0(Mt, and that of pearl showed an increase of nearly 
£10,000 • The Argus, 26th June 1919. 

END OF THE GREAT WAR. 

The Great War terminated in the Arinfetice agreed to on 5th 
November 1918, and in the Treaty of Peace with Germany which 
was signed at Versailles on 28th June 1919 

At the Peace Conference in Paris the Commonwealth of Aus- 
tralia was ably representeti by the Right Hon. Wm M. HxrasBS, 
M.P , Piime Minister, and the Right Hon. Sir Joseph Cook, M.P., 
Minister for the Navy 

The peace delegates returneil to Australia, arriving in Fremantle 
on the 23rd August 1919 

In the House of Representatives, Melbourne, on 10th of Sej)- 
timber, 1919, Mr Hughes laid on the table a copy of the Treaty 
of Peace with Germany, and he moved “ that the House approves 
of the Treat > ” He also stated that he desired to move the following 
additional rt'solution — 

• That this House ajijiroves the Treaty made at Versailles on 
28th June 1919, betw^n His Majesty the &ng and the President of 
the French Republic whereby in case the stipulations relating to 
the left bank of the Rhine, oontained in the Treaty of Peace with 
Germany , signed at Versailles on the 28th day of June 1919, by the 
British Empire, the French Republic and the United States ot 
America, among other Powers, may not at first provide adeq^tlate 
security and protection to Prance, Great Britain agrees to come 
immwliately to her assistance in the event of unprovoked tooye- 
ment of agression against her being made by dermany.” 

By the adoption of the Treaty and its legalization by the firitUlL 
ParHament. the Commonwealth of Austrana 'trill acaiffpe % 
addition to its legislative powers and its extra-tnrritoriaf lurisdleiiiM. 
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Tbe i&terei^ oi the Commonweaith ia tfee Paaoe Tmaty ar« 
nrptemxM^ mainly by -Uke mandates to be given to it to talce over 
lu^govem the JE’acifie Iilihknds between the north-eastwn eoast of tihe 
Oobtinent and the £({Uator, except Somoa, vhi<^ goes to New 
^SeOteo d . The islands of wUch Ausfcndia is to be the gniwdian 
and onstodian uadw the League of Nations are : — 

1. German New Gninea, adjoining the north of British New 
Gakm. 


2. The Biemarok Amhipelago and neighbouring islands. 

3. The German Solomons. 

The nearest of these islands are within eighty miles of the coast 
of Australia, and they could be used as a <£.ngerou8 base by any 
hostile power in possession thereof. 

Hence the Australian representatives at the Peace Conference 
had no hesitation in strongly opposing these islands being given 
back to Germany or that they should be an open door for both men 
and goods. Austsalia will receive these islands, not by way of 
annexation or in absolete sovereignty, but m trust for the League 
of Naiians, and subject to certain conditions and limitations. The 
Puliament of Australia is to have the right to make laws for the 
peace, order, and good government of these islands. The only 
restrictions are that there shall be no sale of fire-arms to tlio natives, 
except for their self-defence ; that there shall be no sale of alcohol 
to the natives ; that there shall be no fortifications or armaments 
built thereon, and that the natives shall be free and not liable to 
the slave trade. 

The gu&raat^>es oi a Auatraha are re^gardod hy Mr. 

Hoohks as amongst the greatest of Australia’s gams by the Treaty 
of Peace, end the Parliament and the public of Australia confirm 
this view. 

A feature of Mr. Hitghxs splendid speech was his generous 
tribute to our brave aUy, Japan, and the re-assertion of the assur- 
anoe that, whilst Australia fully recognized Japanese racial equality 
and earnestly desired the maintenance of friendly relaticois and 
national friendship, there la, at the same time, a wide difference 
between the naUonal, ethnic, and domestic ideals of .Australia and 
Japan. 

Some of the details of the “ islands’ miuadates " have not yet 
' bemi disoloaed. It may ^ assnmed that in order to give the Com- 
monwealth Parliammrt jurisdiction to pass the necessaiy laws for 
the govumnwait of the islands, they will have to be pla^ by the 
Xing under the authority of, and acoeptod by the C^m(mw<^th 
witl^ the meaning of the Constitution, seetion 122, or it imy be 
that Imperial legislation will define the power and Mtthmlty of 
the ComxEumweiuth and give it the necessary extara-tearttoria} 
jnrisdietiQn. 
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In intaroduo^ the Peace Treaty and moving its ral^ation 
Mr. fitrOHSS delivered an. historic speech which thmed ^te Hooae, 
and made a profound impression equal to the magniinde oi the 
subject and the momentous character of the occasion. 

“ In order that Australia may be safe-guarded.” said 3Ir. 
HTroB;ps, ” it is necessary that the great rampart of islands 
around the zmrth-east of Australis should be held by us, or 
by some power in whom we have absolute confidence, Wbmi 
the Armistice terms were decided on 6th November I protested 
because that national safety was not guaranteed. There was no 
assurance that possession of these islands would be Tested in ns. 
We sought to impress upon the Conference and the Council of Ten 
the position as we saw it May I say that one of the most striking 
facts in this world conference was the appalling ignorance of every 
nation of the affairs of every other nation, of its geographical' smd 
its racial problems, and its history, condition and traditions. It 
was difficult to make the Council of Ten realise how utterly the 
safety of Australia depended upon the possession of these islands. 
Perhaps here, amongst Australians, there are very few who realise 
that New Guinea is itself greater in size than Cuba, the Philippines 
and Japan all rolled into one •Those whi hold New Guinea hold 
us. Our coast line is so vast that to circumnavigate Australia is a 
voyage as great as from here to England. No 6,000,000 of peoide 
can possibly hold this Continent When 80 miles off there is a potential 
enemy. It would be impossible. Stretching out from New Gninea 
there are hundreds of other islands, every one of which is a point 
of vintage from which Australia could be attacked. We spught to 
obtain direct control of these islands, but President Wilson’s Fourteen 
Points forbade that, and, after a long fight, the principle of the 
mandates was accepted. Then the nature of the fight changed, 
and since the mandatory prmciple was, willy nilly, forced upon us, 
we had to see that the form of the mandate was such that was con- 
sistent, not only with our national safety, but with our economic 
and general welfare At first two principles arose, to which I 
direct your attention. One is the open door. It was sought to 
couple this mandate with the condition of an open door for man 
and goods It is undesirable, for many reasons, that 1 should 
dwell very long on that, but I ask my lellow citizens throughout 
Australia to realize what that means. From within 80 miles of ns 
there could come pouring down those who, when the hour should 
strike, could pounce on os on the mainland.” 

“ We fought against the open door, and a mandate was at Imigth 
obtained in the form in which it now stands. We have the same 
right to make laws over the islands as we have over the maiolund. 
(&ar, hear). We have really far more righto to make laws thope 
than we have here. We have the*same righto there as the Stohes 
had b^ore Federation, subject only to foui^ reservations. Hietfa 
can be no sale of firearms to the natives ; we may ndt s^ alod^il 
to the natives ; we cannot raise any fortifioataons, and them Cfiauioi 
be any slavery. Those were things that we entirely 
and there was no limitiug the sovereign pover^neoesaery' ina men 



ftdhraitikH^ in«o(ki>ie ityui iwen bestowed optm m definitely. 
®be terBM* of ft hoTO iw»t yet been s^poved %■ the Ckmtteil of Five, 
bnt thst is » formal nmtto’. and 1 »m afthoriaed to any that the 
'terms are as 1 have ^ated.” 

“ The neat {K»nt to be dealt with is ibat which we oai! the ‘ White 
Australia ’ ptdi^ (Hear, hear). Members who have travelled in 
the Hast and in. Europ will be able to understand with what diffi- 
culty this world gathering of men, representing both coloured ai^ 
paruy coloured peoples, was able to appreciate this ideal of 5,000,000 
people who had dared to say over a great Continent that this was 
not only theirs, but none should enter in except such as they chose. 
(Hear, hear). ISierefore, perhaps, the greatest thing we have 
achieved in such oircumstanoes. in such an assembly, was the prin- 
ciple (d a ‘ white Australia.' (Hear, hear). Here I si^k for 
most, if not all, of the people of Australia (Clieers) There are 
some at the two extremes of the poles of political opinion who do 
not hold these views, but thank God they are few in numbers, and, 
I hope, of limited influence. (Hear. hear). This is the foundation 
of all that Australia has fought for. This is the only part of the 
Empire or of the«worUl in which there is so little admixture of 
races. In England anei France 5^ou may hear men in adjoining 
counties or provinces speak diifeircnt diaieets, and m the ease of 
France, unable to understand each other, but in no part of Australia 
can you distinguish one Australian*from another by bis sfK)pch. We 
are m<we British than Britain, and we held firmly to this great 
pnnciple of a ' white Australia ’ because we know what ae know, 
and because we have liberty and we believe m our race and ift our- 
selves, ‘and in our capacity to achieve our great destiny (Cheers) 
Our destiny is to hold this great Continent in trust for those who will 
come sdter us, and we must stand to those who have sUkxI by us 
in the great battle for freedom. You can do what yon pleaiw* with 
It, but we have achieved this victorj', and brought this pnnciple 
out of the Confraencos. (Cheers). There are many difficulties. 
The first amendment of the Japanese, delegation proposed that, 
equality of the nations being a basic [winciple of the League of 
Nations, no distinctions sbonld be made in law or fact because of 
race or nationality. I am entitled to tell yon something of the story 
of this struggle for a ‘ White Australia.’ This amendment was put 
forward in a doaen different ways, and modified again and again. 
Fressure was brought in this direction and that* It was so modified 
that at last it applied only to alien nationals m this country. We 
were asked to extend to them only those rights. I said then, 
tweaking for Australia, that I would not consent to it, no matter 
what they pot there ” (Cheers). 

The Treaties were approved almost unanimously by both 
ilnaaes of the Ckanmtmwea^ Paiiiament. An Act was pasHd 
ratifying ta Agtweifient whh Great BHtaan and Now Ztwland to 
stuure in the UMuidate over the rook ^ei^ate island of Naorn in 
tlm fiouth Faclfio Ocean, a few mSes sqpth of the Equator. 
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BBCBHT AWQfDMENTS OF THE COHSaxnmQll OF THE 
UKITED STATES. 

* 

The following are the latest Amendments of the Constitutien 
of the United States — 


Abticub XVII. 

ELECTION OF SENATORS. 

Providing for the direct choice of United States Senators by the 
people, was declared in force May Slst, 1913 

1 The Senate of the United States shall be composed of two 
Senators from each State, elected by the people thereof, for six 
years , and each Senator shall have one vote The electors in each 
State shall have the qualifications requisite for jelectors of the most 
numerous branch of the State Begislaturea 

2 When vacancies happen m the representation of any State 
in the Senate, the executive Authority of such State shaJl issue 
writs of election to fill such vacancies Provided, that the Legisla- 
ture of any State may empower the Executive thereof to make 
temporary appomtment until the people fill the vacancies by election 
as the L^islature may direct. 

3 This amendment shall not be so construed as to afiect the 
election or term of any Senator chosen before it becomes valid as 
part of the Constitution 


'Artiouc XVIII 

LIQUOR PROHIBITION AMENDMENT. 

1st Augttst 1917. 

The Prohibitien Amendment resolution passed by Omgreas 
reads : — 

Resolved by the Senate and House of Representatives of the 
United States of Ameiioa in Congress assembled (two-thkds of each 
House ooncumng therem) that the followup Amendmmt to 
Constitution be, and hereby is, proposed to ^ States, to beoone 
valid as a part of the Constitution when ratified by the Le^jdatmes 
of the several States as provided by the Cona^tution 

“ Abtious. 

“Section 1. After one year from the rathtotioa dC 
article tiie manufacture, sale, qt ttansp(8tatijc|i of 






OMM 


I^noini -nitMa, tilie impcataticHi thareof Into or tbe axportatton 
^arectf inna, tlw United Stidwe and all tetrittary subje^ to tlie 
jurisdiotion titereol for bevwage porpome ie herein prdyUted. 

“SeotioD S, !nre Congrees and Hie aeTeiraJ States Hiall have 
oonourrent power to enforoe this artiole by appropriate le^^slatioa. 

• 

“ Section 3. Hiis artiole shall be inopwaliye unless it shall 
have been ratified as an amendment to the Oonstitntion by the 
Lemslatores of the several Stat^, as provided in the Constitution, 
wmiin seven years from the date of Hie submission hereof to the 
States by Congress ” 

The resolution was passed by the Smate, 66 to 20, on August 1, 
1017, and by the House, 282 to 128, on December 17, 1917. Missis- 
sipiH was the first State to ratify the Amendment, its L^islsture 
acting on January 8, 1918. 

Up to January 16, 1919, the Legislatures of thirty-six States — 
the required threa-fourths — had ratified the Prohibition Constitu- 
Hma] Amendment, Nebradca being tHe thirty-six, on the date 
named. Batifioation wa« complete January 16, 1919, by the 
Legislatures of five States — Iowa, Colorado, Oregon, New Hamp- 
shire, and Utah — ^making a total ctf twelve m two days 

The Amendment, under its provisions, became effective one 
year after the date of its final ratification. Additional legislation 
by Congress is necessary to make it operative, and ground work 
for this already has been laid This legislation will prescribe penal- 
ties for violations of the Amendment and determme how and by 
what agencies the law shall be enforced. 

On 10th October 1919, Congress passed the Prohibition Enforce- 
ment Bill. President Wilson’s signature bnly is required to complete 
it. Wide authority is given to the States to supja’ess the liquor 
traffic. 


FBOrogED AMEHDMERTS OF THE COE 8 1 1TUT1CT OF 
THE OOHUON WEALTH. 

In the House of Representatives on 1st October 1919, the Prime 
Minister, Mr, W. M. Huohss re-introduced in a mo^fied form, the 
scheme til (xmstitatioaai ameniinients, contained in his BUI of Ifi^h 
July 1918. mpra, ptfge 618 

The fiUlowSng tabulated statement shows in one (xffumn Hie 
M it stands at present and the parallel oolunm the 
«|]^ o{ the }Krap)sed altfurations ; — 
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PRBSBMT INSTITUTION. 

Lwmsi.a'rvb PowBRa 

Sec. 61 (I.). Trade and Commerce 
with other oountrieii and among the 
State*. 


Sec. 61 (XX.) Foreign corporations 
and trading or financial corporations 
formed within the bnute of the 
Commonwealth. 


Sec. 51 (itxxv.) Conciliation and 
arbitration for the prevention and 
settlement of industrial disputes ex- 
tending*beyond the limits of any one 
State. 


PROPOSED OONSCITtmON. 

LBGiemATtTB PoWXBS. 

Sec. 61 (1.). Trade and Commerce, 
provided that the alteration of ^lia 
paragraph by Constitution Alteratiim 
(Legislative Powers) 1919 shall not be 
construed to empower the Parlia- 
ment to make laws with rei^iect to 
the control or management of rail- 
ways the property of a State, or the 
rates or fares on such railways.” 

Sec. 51 (xx ) (Torporations, in- 
cludmg — 

(а) the creation, dissolution, regu- 
lation and control of corporationa ; 

(б) corporations formed under the 
law of a State, mcluding their dis- 
solution, regulation, and control ; 
but not mcluding mimicipal or 
governmental corporations, or any 
corporations formed solely for re- 
ligious, charitable, scientific, or 
artistic purposes, and not for the 

^ acquisition of gain by the corporation 
or its mendiers ; and 

(c) foreign corporations, mcluding 
their regulation and control. 

* Sec. 51 (XXXV.). Industrial mat- 
ters, including — 

(a) labour ; 

(b) employment and unemploy- 
ment ; 

(c) the terms and conditions of 
labour and employment m any trade, 
industry, occupation, or calling ; 

(d) the rights and obligations of 
employers and employees ; 

(r) strikes and lock-outs ; 

(/) the maintenance of industrial 
peace ; and 

(y) the settlement of industrial 
disputes. 

Sec 51 (XL.). Trusts, cambina- 
tions, monopolies, and arrangemente 
in relation to—- , 

(a) the production, memiuactuie. 
or supply of goods, or the supply of 
sorvicee ; or 

(5) the ownership of the means of 
production, manufacture, or mqiply 
of goods, or su^ly of services. 

Sec. 51 a. The Parliament shall have 
power to make laws for earryilw on 
by or under the control of the Onn- 
monwealth, the mdustry or busmees 
of producing, manufacturing, or 
sil^ply^ any,specified goods, or of 
supplying any q>ecified eervioes and 
for acquiring for that puipoae on 
just terms t£e assete and good*^ of 
the industry or bu^eStt, vhete 
House of the Parliament has ha tito 
same session, by re^ution peseed 

60 
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Tttf erred to the Rigli Oouri, tor ia- 
Qtdry 4 m 4 Mfioii fay a Jfwitue tfaeroQt 
tiio question wheth^ the Ittfiustty or 
faustoess is #ke • iMRMN>oty> 

wk) o4i«re, ofter 4tio iwpert of <Cne 
•fustioe has been received, mch House 
of the Puliament has, in one session, 
by majority of its memben^ declared 
that the i^ustry or buuness is the 
subject of a monopoly. 

This section shall not apply to any 
mdoatry or business conducted or 
carried on by the Government of a 
State or any public authority con- 
stituted under a State." 

The alterations made by tfaie Act 
shall remain in force — 

(a) luitil the expiration of three 
years from the assent of the Oov- 
emor-General thereto ; or 

(b) until a nunvention constituted 
by the Cummonn ealth makes recom- 
mendations for the alteration of the 
Constitution and the jieople endorse 
those recommendations, whiohev er 
first bspjiens, and stiall then cense to 
have effect. Provided that if no 
such convention is constituted by the 
Commonwealth before the thirty- 
first day of December, one thousend 
nine hundred and twenty , the altera- 
tions made by this Aot shall oeaee 
to have effect on the said thirty -first 
day of December, One thouSlind nine 
hundred and twenty. 


■‘No law passed by the Parliament by virtue of the jxiwers 
ooslerrad by t^a Aot shall continue to have any force or effect, by 
virtue oi this Act, after the alterations made Viy this Act have 
cogged to have effect.” 

The arguments advanoed in favour of and objections raised 
against the proposed amendm^t of the commerce power are stated, 
Mipn, page 3(^. 

The case for uid against the proposed amendment relating to 
oorporationB are stated, supra, page 500. 

The case ftn* and against the proposed amendments relating to 

industrial power is stated supra, page 58B 

The proposed amendment relating to trusts and combines is 
difwawfid, supra, page 606. 

TSie pne^osed ameadment relating to monopolies is referred to 

aupm, page 613. ^ 

The vdbele of the proposed alterations were carried in the House 
<d BbpeeeeiAativee wad tlw Senate and were ordered to be submitted 
to IKioste by reftrmdmn in December 1919. 
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ABetikett v Backhouao (speoMl leave to api>eal), (1 907) 4 CX.B-> 1334 687 

Afhun, In re (doctrine of necessary implication), (1837) 1 Moo. 

P.C.C . 460 . . . . 176, 910 

Adair v United States (memliership of trade unions), (1908) 208 

U. S. 161 ... 296 

.Adelaide Municipal Tramway Trust, Kx part*. No 1 (onginal or 

appellate jurisdiction; prohiliitioii), (1913) 18 C.L.R. 54 . . 709, 719 

— — fjo Si (dispuae extending — organization — prefer- 
ence to unionists), (1914-16) 19 C L.R. 43 * 577 

- ; Australian Tramway Employees’ Association 

V. (union bodge), (1913) 17 C LR^680 66, 676 

Adelaide Sticamsiup Co. Ltd. and others ; The King and Attomey- 
(leneral (Conunon wealth) i’ (trusts, combines, monopolies — 
inter-state trade). (1911-12) 14 CLR. 387. Per IsA.Ace, J. . - 267, 266 

— • — (appellant) v The Ring and the Attorney General 

(Commonwealth) High Court on appeal from IhaaCS, J., 

(1912) 16 C L R , 65 . 60, 285,287,609 

Adelaide Steamship Co Ltd. , Attorney -General of the Common- 
wealth e (restraint of trade and monopoly— appeal to Privy 
Council — dismissed- High Court judgment sustained), (1913) 

18C.L.B. .30; (1914) AC. 781 .. . 287, 609 

Adelaide Steamship Co. Ltd. r. Weils (lawein Northern Territory), 

18 S.A.L.B. 111 . . . .. 922 

Addystone Pipe and Steel Co. v. United States (anU-trust laws 

intention), 176 U.S. 211 . .. . •• 152 

Ah Sheung v Ijndberg (forbidden immigrant), (1906) V.L.R. 332 . . 419 

Ah Yick V. Lehmort (Federal jurisdiction), (1904) 2 C.L.R. 693 . • 

676, 679, 711, 715 

AUen Taylor, Ex parte ;*R. c Merchants Service Guild Austral- 
asia (dispute substantial— persisting — letter demand), (1912) 

15C.LR 686. - .. .. 581,583 

Amalgamated Society of Engineers v. Australian Institute of Marine 

KDgineers (shipping industry), (1909) 9 C.L.R. 48 . . 563 

Ambrosini v. United States (State immunities affirmed), (1902) 187 

U.S at p 1 • • • • ■ ■ 198 

Amos V, Fraser (appealable amount), (1906) 4 C.L.R. 78 . . . . 68? 

Appleton V. Mooxeheod (corporation — inter-state couihtnee), (1908) 

8 C.L.R. 330 . . . . 59. 183. SR*. 301 

Arnold «. The King Emperor (appeal in criminal cases), (1914) A.C. 

644 ^ 0»« 

Amdel; TheKiii'’- (P®®***^'™)><^906)3G.L.R. 657 ■■ 

Ai&bury V. BlHe (eervioe bey^ lurisdiction). (itoS) App. «ae. 338 M 
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Aditon A Pmmub Ltd. t>. Gtould (appaaktUe amouai), (1909) 7 

O.L.It.> 598 . . . . . . . . . . M» 

Awooiated Ifarthem CoJliaries ; The Kiag and the Attoraejr- 
Oaneral (Oommoairealth) v. (tnwte, oombinea and noonopcdiea 
— inter-Btate trade), (1912) 14 C.L.R. 387. Per Isaacs, J. . . 

287, 285, 807 

Attorney-General (Commonwealth) r. Collector of CuBtome of New • 

South Walee (taxation of State unports), (1908) 5 C.L.R. 818, 298, 335, 348- 

f. Ah SheuDx (immigrant habeae eorpae), (1907) 

4 C.L.R, 949 . . 516 

— «. Adelaide Steamship Co. (restraint of trade — 

i^peal to privy Council dismissed), (1913) 18 C.L.R. 30 ; (1914) 

A.C 781 .. ,. 609 

V. Colonial Sugar ReSning Co. Ltd. (appeal from 

High Court to Privy Council — Royal Commission Act — in- 
validity. (1913) 17 CL.R 644; (19141 A.C 237 

69, 93, 96, 134. 192. 270, 802, 605 

(Canada) v. Cain and Utlhola (extra-territorial), 

(1906) A C 542 137, 176, 487, 488, 698 

v. Attorney -Ooncral (Ontario), (1898) A.C 700 832 

(^Queensland) v. Attomey-Oeneral for the Com- 
monwealth (Commonwealth taxation qf leasehold estates in 
crown lands). (l»15f 20 <\L.R.. 148 : 22 C L R 322 70, 346, 347. 634. 

880, 893. 909 

(Ontario) r Attomey-Meneral (Dominion) (con- 
flict of Dommion and Provincial powers), (1H96) A C. .348. atp. 

363 ...» 110,112 

V. The Attorney (Seneral (Canada) (conflict of 

Dominion and Provtncial powers), (1912) AC 671 146, |40, 796 

( New South Wales) v. Jackson (appeal in criminal 

caaoB), (1906) 3 C.L.R. 730 . . 694 

(New Soutli Wales) v. Brewery Kmployocs’ Union 

of New South Woles (union workers' trade mark mvaliditv), 

(1908) 6 C.L.B .409 60, 69. 88, 186. 202, 268, 300, .370. 478. 901 

e. Collector of Customs (New South Wales) 

(federal taxation of State imports), (1903) 3 S.R N.S.W 115 . 90t»- 

ir, Colleetor of Customs (State to jioy customs 

duties on State imports). (1906) 5 C.L.R., 818 . . 68, 907 

(Manitoba) V. Manitoba Licence Holders Atwooia- 

tion (conflict of Dominion and provincial powers), ( 1 002) A V. 73 15& 

*- (Quebec) r. Queen Insurance Co (substance of 

law regarded rather than form), (1877) 3 App. Cbh, 1090 . . ISO- 

Auatnahan Builders Labourers' Federation ; The KiAg ii. ; Ex parte 

Jones A Cooper (dispute extending). (1914) 18 C.L R. 234 66, 585. 701 

Awtrslian Boot Trade Employees’ Federation v. Whybrow & Co 
(No. 1) (Federal awar^ and State wages boards), (1910) 10 
C.L.R. 266 . . 63, 75. 103, 186, 203, 270, 649 

— — — V, - (No. 2) (common rule), (1910) 

UC.L.R., 311 .. .. 64,187,643.563 
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tnen’s AMootatiaA of Australasia (industrial agreement «on- 
ditintw of validity), (191.7) 17 C.L.R.. 261 . . . 66, 646, 64«. 6«6- 


Angtmliaa Steamafaip Company v. Malooim (inter-state shiptung), 
(1915) 19 C.L.R. 298 . , 

— V. (navigation and 

(1915) 19 CX,R. 898 ‘ ^ , 
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Adelaide Tramway authorities, (lOlfl) 1» C.L R. 43 . S76 

Australian Workers' Union r Paetoraliste (right of union agents to 

visit shearers), (1907) 1 C A.R., 95 .. .. 564 
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whe^t boards immune), 'Fho Argus, I3th June 1919 . . 540 

Austr^uMi Tramway Employees’ Association ; The King t>. : Ex 
parte Brisbane and Adelaide Tramwavs (Tramways Case Mo. 
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others (union liadge), (1913) 17 CLR. 680 575 
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Bagnall v. White (special leave to apiieal), (1906) 4 C.I..R 89 686 

Baltimore anri Ohio Railway v. Inter-State Commerce Commission 
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Barger; The King r (excise duties and domestic trade), (1908) 6 

C.L.R. 41 70, 73. 82, 184, 206, .332, 335, 337 

Bartley; Peterswald « (brewers’ licences), (1003) 1 C.L.R 479 

76. 81, 202, 695 

» 

Barton v. Taylor (implied legislrflive pdkrers), 1 1 Afjp Oas. 197 . 194 

Barry v. .Amaud (crown liability), 10 A & E. 646 . . 740 

Bataillard v. The King (appeal in criminal cases), (1907 ) 4 C.L R. 

1282 * 693 

Baxter i>. Ah VV'ny (delegation of leeislalive powers), (1908) 8 C L R 

620 . .59, 223, 267. 298 

Commissioners of Taxation (N S W ) (State taxation of 
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(1909) 10 CLR 114 686 
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CL.R I 937 
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Blunt i> Collingwood Tin Mine Co (service hevond a State), 20 W.M. 
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s 
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C.L.R. 13 . , . . . . 747, 751 

- V. Commonwealth (rights of Commonwealth servants), (1903) 

1C.LR. 13 660,664 

Bootmakers’ Case, (1910) 10 C.L.R 266 186' 

Brewery Employees' Union of Mew South Wales ; The Attomey- 
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Brisbane Tramway Co. Ltd., Ex parte, (Ko. i ) (prohibition — original i 

or appellate jurisdiction), (1913) 18 C.L.R., 54 H . 709, 719 
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KING, 'mB— 

adimnistrator of Government appomted by . . 230 
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laws with respeiet to . . . . . 020 
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of Conuuoiiweaith, oorjiorstuuis formed withm 489 
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State control of, general . . , 88 

LOANS" ' s 

legislative power as to .. .. . . 361 

MANDAMUS— ' 

against tfommonwealth otlicer, pirisdiction m caw of . . 703 
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assent to reserved Bill 642 

METEOROLOGICAL OBSERVATIONS— 


lagialative power os to . . . . . . . « * . , •* *46 
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States are . . . 213 

PARTS OP STATES— 

Commonwealth not to give preference to . . . . . . 872 

taxation laws not to discriminate between .. .. 315 

union of, into new State . . . . 923 

PATENTS— 

of inventioiu) and designs, legislative power as to . . . 471 

PENAL LAWS AN1> TAXATION— 

power of Commonwealth to pass . . . . 304 

taxation of oleomargarine . . . 340 
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imposition or appropriation of ... 623 
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invalid and old-age. legislative power as to , 302 
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power as to • • 308 
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transfer of departments of . . . . . 858 
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undue and unreaaonabie, , on State railwaye . . . , 882 

•‘PRESIDENT OP SENATE— 
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Ians . . • . . 9 It 
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of Parliament . . * 284 

rules and orcLcn os to . , . 266 

PRIVY COUNCID— 

„ appeal to, from High Court . . 697 

PRflCESS OF STATE COURTS— 

servioe and execution of, legislative power os to i604 


PROCLAMATION— 
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prorogation or disaolution « t. , .. 231 

transfer of deportiuents . , . 658 

PKODUCTION- 

bounties on . , » ... .35.6 
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regulation of by State and Federal Parliaments , 312 
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PROHIBITION- (JUDICIAL) 
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express and implied 140, 810 

necessary or oonstnictive 88 
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PROMISSORY NOTES- ‘ 

legislative power as to . . . . . . 478 

PROPEBTY- 

acqu^sition of, legislative power as to . . . . 528 

of Commonwealth, States not to tax without consent 806 

PROPERTY, PRIVATE— 

titlea to, governed by State laws . . . . 802 

PROPOSED CHARGE OR BURDEN— 

Senate may not increase 623 

PROPOSED LAW— 

appropriating moneys for annual serviees 629 

duagreement between Houses os to 888 
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Members of House of Representatives 269 
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Senators 249 
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Senate electorates for . . ... 237 
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Senate . . . • • 261 
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BEUSIOir-r 

OooBDonwenlth not to estAbluh or prohibit 
RBSUOVAL OF OFFICBRSt- 

of JustuMO of Fedoral Courts 
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SOUTH AUSTRALIA— • 

before Federation mcluded Norfcheni Territory . . . . 21S 
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SUBJECT— 
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